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JUDGES 

OF  THK 

SUPERIOR      COURT 

OF     TRK 

CITY   OF   NEW  YORK, 

DUBING  THB  TIUK  OF  THIS  TOLUHB  OP  BEPOBT8. 


WILLIAM  E.   CURTIS, 

Chief  Justice. 

JOHN  SEDGWICK, 

HOOPER  C.   VAN  VORST, 

GILBERT  M.   SPEIR, 
'     CHARLES  P.   SANFORDj 

JOHN  J.  PREEDMAN, 

Justices. 


r       V 


GASES  APPEALBD. 


wimioMt  6jf  Mr.  Thsodobs  OamfOLT,  of  the  Nim  Tcrk  bar, 
mnd  is  intended  to  embrace  all  appealM  from  eaeis  reported  in 
JimeeJb  Spencer^e  Jteporia^paeeedonipthe  Court  of  Appeale, 
ttp  to  and  including  the  )5  Jfete  York  Itq}orte. 

SuwwL  Or.  J.  M  8. 

Abams*.  Uaas r SB      e  19 

4^lrMMtfp  #0  N.  Y.  588. 

Adolpr  •.  Gbrtkai*  Paek,  Kobth  &  BUst  Biybb 

R.R.CO... 88      1  188 

Seeer^ed,  66  N.  T.  554. 

See  another  appeal,  48  Bopcr.  (11  i.  if  8.)  188. 

Alois  «.  Wood. 48    11  48 

Appeal  Umieeei,  7t  %  Y.  610. 

AuiBK  «.  FoiTBTH  Nat.  Bahx. 87     5         187 

Jjftrmei,  5<l  N.  Y.  18. 

AjmucAK  MBDicnni  Co.  «.  KsasLBR 88     6        407 

nennei,  66  K.  Y.  687. 
^  anoihisr  kppM^  44  Bapet.  (18  J.  4  8.)  557. 

Amobt,  Executors,  te.  «.  Amort 88     4         580 

Affirmed,  58  H.  Y.  684. 

ABMOum  «.  IficHiOAK  CDvntAL  B.  B.  Co 85      8         568 

Beeertei,  1^  X.  Y.  111. 

Am  •«  KoBBB. , 86     4         15B 

JUfimei,  88  N.  Y.  4(4. 

[▼] 


Yi  CASES  APPEALED. 

B.  ^    Bimau  Or.  J.  A  8. 

TOL.    TOU  TAOm 

Baghs  «.  DoscnBB,  Ezecator,  &c 41      9         150 

Affirmed,  67  N.  Y.  429, 

Baltzbb  v.  Kicolay 85      8         208 

Heversedy  63  N.  Y.  467. 

Belmont  v.  Ponybbt:  .  «• •'.  •  •  85      8         208 

Modified,  and  as  modified  affirmed,  63  N.  Y.  647. 
See  S.  C.»  38  Super.  (6  J.  &  S.)  425,  as  to  costs. 

Bbltok  9.  Baxter 88      1         18S^ 

Bffoersed,  54  N.  Y.  245;  14  Abb.  N.  Ser.  404. 

But  see.  a  decision  on  another  appeal,  68  K.  Y.  411 ,  which  dis- 
tinguishes 54  N.  Y.  245,  so  as  to  much  weakien  its  authority. 

Blswbtt  v.  Bakbb 87      6  %9 

Affirmed,  68  N.  Y.  611. 

BoBKLBN  «.  Hardenbubgh 87      6         110 

.    Affirmed,  60  N.  Y.  8. 

Bragub  v.  Lord 41      9  -        1*98 

Hetfersed,  67  N.  Y.  495 ;  2  Abb.  New  Cas.  1. 

Brbwster  V,  Taylor 89      7  169 

Affirmed,  63  N.  Y.  587. 

Brigos  9.  Partridge .■ . .  89      7         389 

Affirmed,  64  N.  Y.  857. 

Brown  «.  Combes , , ., 86      4         672 

See  63  N.  Y.  598. 

Brown  v.  Windmuller 86      4  75 

See  3  J.  &  S.  567. 
See  appeal  dismissed,  63  N.  Y.  642. 

Brycb  1).  Lorillard  Fire  Ins.  Co 85      8         894 

Affirmed,  55  N.  Y.  240. 

Burleigh  v.  Center,  Trustee.  ..,.....*..  v,. 41      9         441 

Appeal  dismissed,  74  N.  Y.  608. 

BuRNHAM  9.  Brbnnan,  Sheriff 42    10  49 

newfrsed,  74  N.  Y.  597. 

Bxttleb  «.  Evening  Mail  Association 84      2  68 

Beversed,  61  N.  Y.  634. 


OASES  APPEALED.  yii 

Sumu  Ct.  J.  a  S. 

Tou   VOL.       T4am 

BiiTTKBFiELD  V.  Raddb.  ...  i ... 88       6      1  &  44 

Appeal  diwnissedy  58  N.  T.  480. 

Motion  for  re-ar<;aineat  graated,  40  Super.  (8  J.  &  S.)  169.  Rc- 
argument,  4l  Super.  (9  J.  &  S.)  181.  See  an  important  note 
by  the  reporter  on  this  case,  41  Super.  (9  J,  &  S.)  181. 

a 

Cahbit  «.  Continental  Life  Ins.  Ck>. 41      9         29(1 

Beter9edy  69  N.  Y.  800. 

Cahsn  v.  Platt 40      8         488 

Bevmed,  69  N.  T.  848. 

Caicpbell  9.  Conner 41      9         459 

Affirmed,  70  N.  Y.  424. 

Canaday  9.  Stigeb 85      8         423 

Affirmed,  55  N.  Y.  453. 

Canfield  o.  Baltimobb  &  O.  R.  R.  Co 43    11         562 

Seoersed,  75  N.  Y.  144. 

Cabletono.  Darct 43      11  878 

Appeal  diemiesed,  75  N.  Y.  375. 

Cashuan  v.  Hekrt 44      12  93 

Beoersed,  5  Abb.  New  Cas.  230;  75  N.  Y.  103. 

Chase  v.  Yanderbilt .*. . .  37      5         384 

Affirmed,  Q2N.  Y.  307. 

Claflin  V,  Meter ". '43    11  1 

-  JUoened,  75  N.  Y.  260. 

Clark  v.  Bininoer.  .   43    11 126,  344 

Affirmed  as  modified,  75  N.  Y.  344. 

Cobb  v.  Knafp 42    10  91 

Affirmed,  71  N.  Y.  348. 

Cohen  v.  Drt  Dock,  &c.  R.  R.  Co : 40      8         868 

Affirmed,  69  N.  Y.  170. 

CoLLioAN  V.  Scott,  etcd. 86     4         574 

Affirmed,  58  N.  Y.  670. 

Colt  «.  Sixth  Aye.  R.  R.  Co 88      1         189 

Affirmed,  49  N.  Y.  671. 


jfiii  OAaSS  APPEAUfiD. 

Sum.  Ov.  J.  *  8. 

TOIL.  TOL.          FlOi 

OoaX9.loM : 85  8          56» 

4finMi,  58  N.  T.  Mt 

OoVBTun*.  Bakmr. M  9        59ft 

Appma  ditmJmed^  50  N.  Y.  1. 

CSBAnir.  EimiL tA  S        448 

4^lm«d,  51  N.  Y.  545. 


ItaiAWABBy  L.  ft  W.  R.  R.  Co.  «.  BowHS tl     4         155 

Beotntd,  58  K.  Y.  578. 

"DmmKO  t*  PuLBSTOK. 85     8         858 

See  IJ.  &  8.  881. 

AfflnMd,  55  N.  Y.  558. 

DncuTB  e.  Tob  Akbbxoaii  iNenrcPEB  or  nn  Onr 

ofNswYobk. 48    10         885 

Affirmed,  Iti  K.  Y.  508. 

Db  Pbtbtu  e.  HuHPHT 88     7         855 

JUurmd,  66  N.  Y.  628. 

DbWitti^.  KAfenNoa. 40     8         458 

Afflrnud,  58  K.  Y.  518. 

DoeoHBRy Bzecator, «.  Shaw ...»••.••  85     8         558 

Affi;mid,  68  K.  Y.  508. 

DoTLBv.LoBD. .* 88      7         481 

Meomed^  54  K.  Y.  438. 

DOTLS  «.  SBAmr l 4 48    11         545 

See  8  J.  ft  8.  818. 

« 

4fifm§d,  74  K.  Y*  154. 

DEoooLLe.  WBer,  BR^unrfta  M.  Co..4.«......  85'    4     .489 

'  4^rfiM{,  58  N.  Y.  85. 

DocKBB e.  Rapp. 41      8         885 

JM(;M,  57  K«  Y.  454 

DoBOAX  e.  Bbblxk 88     9  81 

See  8  J.  ft  8.  557. 
Ajflmed,  90  N.  Y.  15l« 


GASBS  APPEALED. 


IlauM  t.  AiiMMm. 41     • 

4i^lfM«^  ••  K.  T.  IML 

DomTBAv.  Lavnm 4i    11        M4 

4^imMl,  75  N.  T.  44t. 

DVICHV.  IfBAB M     4         4iT 

AffiffMd,  50  K.  T.  018; 

» 

I>oTAU>  XzMotMa,  As.  «.  Sm&isH  Mriaammu, 

li     • 


if«l.#.  0TBaii%4l«l « 14     fl        4M 

,  «l«l.  t.  YlSDBBSOBI. ••••^•41       •  MT 

4flrm$d,  ••  N.  T,  410. 


V44irAH«k  KMk 4t     6 

m^-.! — J  AH  ir  IT  flAft 
im^vrvn»y  w  si«  *•  ww* 

PtfBVAX*.  NiT.  a,  Ac.  B.  R.Ca .*••  40     • 

SmI  J.  A8.ftMw 
AmtmJ,  67  K.  T.  11. 

8A]aB«.8AKB 4i    U  If 

FAUcnrAU  •.  Faboo^  Ae*...... 16     t        ttf 

Affirmed,  ^i(.T.$A 

80K,  Iiiipl«ided»/.;. ,..'...,. »...,^^^«., ....••  4S    11         544 

I  4^lrm«l,  74  N.  T.  557. 

Paxmbs'  a  HacHAKict^*  IffAt.  BiM  f;  BMfor 4t    10 

/  Jj^ZniM^  74  N.  T.  545. 

Pnosn  •.  Hon  Hot.  LiA  IM.  05. . .  w 40     8  591, 

4PhMiI,501ir.T.  15U 


X  CASES  APPEALED. 

SvnDL  Ct.  J»  a  S* 

YOL. '  TOL.  TASm 

FiSK  Payehb2!It  &  Flaogiko  Co.  «,  Etass 87      6         483 

Affirmed^  60  N.  Y.  640. 

FoBD  0.  Belmont 85      8         186 

Affirmed,  69  N.  Y.  667. 

FrBCEIKG  «.  ROLLAKD 83       1  499 

keteraed,  53  N.  Y.  422. 

FxjDiCKiM  V,  Guardian  Mut.  Life  Ins.  Co 87     5         858 

Affirmed:,  62  N.  Y.  892. 

G. 

Gaylobd  Mfg.  Co.  «.  Allen,  Administratrix •  •  85      8       571 

Affirmed,  53  N.  Y.  516. 

Giles  i>.  Austin .88      6         215 

Affirmed,  62  N.  Y.  486. 
See  S.  C,  84  Super.  171,  540. 

Gleadell  1).  Thomson 85      8         282 

Affirmed,  56  N.  Y.  194. 

GOELET  V.  SpbFFOBD 85       3  564 

Affirmed,  55  N.  Y.  647. 

Gray  v.  Bensbl 88      6         447 

Affirmed,  62  N.  Y.  632. 

Gray  c.  Second  Ave.  R.  R.  Co 84      3         519 

Affirmed,  65  N.  Y.  561. 

Grbentreb  0.  ROSBNSTOCK / 84      8         505 

Affirmed,  61  N.  Y.  583.  ' 

Griffith  «.  Mangam 49    10         869 

Affirmed,  73  N.  Y.  611. 


H. 


t 


Haas,  Assignee,  &c.  v.  O^Bribn 40  8         548 

Eeversed,  66  N.  Y.  597.  '  : 

Haden  v.  Coleman 43  10         256 

Bevorsed,  73  N.  Y.  567. 
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OASES  APPEALED.  xi 

\ 

SuvBL  Ct.  U,  db  8. 

yoL.   TOL.       PAcn 
Hale  «.  Omaha  Nat.  Baivk 88      1  40 

SefBersedy  49  N.  T.  626. 

Samev.  Sakb 89      7  207 

Affirmed,  64  K.  T.  550. 

Ham  r.  Ma  yob  of  K.  Y 87      5         458 

Affirmed,  70  N.  Y.  459. 

Hamilton  o.  Thibd  Aye.  R.  R.  Co 85      8         118 

Eeceraed,  53  N.  Y.  25. 
Another  trial,  40  Super.  876. 

Hakoybb  Fire  Insttbance  Co.  «.  Tomlimson 87      5         221 

Appeal  di9mu8ed,*5S  N.  Y.  651. 

Habeis  «.  Bukdett 43    11  57 

See  decision,  motion  to  dismiss  appeal,  43  Sap.  81 ;  78  N.  Y.  136. 

Habris  v.  Panama  R.  R.  Co 36      4  873 

Affirmed,  58  N.  Y.  660. 

HAUGinroxrr  o.  Gabbison 40      8         550 

Affirmed,  CO  N.  Y.  339. 

Hayden  1^.  Demets 34      2         844 

Affirmed,  53  N.  Y.  426. 

Hayker  9.  Am.  Pop.  Life  Ins.  Co 86      4         211 

See  3  J.  &  S.  2G6. 
Affirmed,  62  IT,  Y.  620. 

Heidenheimer  v.  Mayeb 42    10         506 

Affirmed,  74  N.  Y.  607. 

Hbins  v.  Peinb 35      8         568 

Affirmed,  56  N.  Y.  610. 

Hexter  ©.  Knox 89      7         109 

Affirmed,  63  N.  Y.  561. 
See  42  Sup.  496;  71  N.  Y.  461. 

Hill  v.  Spencer 84      2         804 

Beeersed,  61  K  Y.  274. 

F 

Hinckley  v.  Kbeitz ; 86      4         418 

Becersed,  58  N.  Y.  588. 
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i7  K.  T.  Ui. 

J. 

Jctamm^.  Onmamm ts     8 

Affirmed,  85  K.  T.  tm. 

J&mM§om  9,  Wnu Am S^     7 

Affirmed,  68  H.  T.  •». 

Jont ««  BABum 88     4 

Modified,  43  K.  T.  808. 

JOMBtf.   HOBWOOD 87       8 

Atllrmed,  86  N.  T.  616* 

Jinmi  9,  Vxt.  Bake  ow  Coxx oitwkaltb 86     4 

Affirmed,  66  K.  T,  478. 

JmmoB  «.  Laim »  88     7 

Affimsd,  86  K.  T.  668. 

Jirm  «.  HV4B1I 40     8 

AlV^^Mpi  67  xf*  X  •  887« 
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K.  SonB.  Or.  J.  *  8. 

#1 


v.Kaxp 87      5         241 

Jfflrmed,  50  N.  T.  213 

KxBPv.KAumuv M     4         141 

Affirmed,  66  N.  T.  882. 

fiAXXv.SAXB 88      6         476 

4ffirfned,  63  N.  Y.  648. 

KxDffv.TniTBB 88      1         465 

Jffirmed,  52  N.  T.  550. 


KXBCAIDV.  DWIHXLLB 27        5 

Affirm^,  59  N.  T.  548. 

Soro  9.  O'Bbuh. 88      1  42 

4fpfal  dUmi9»ei,  57  N.  T*  658. 

Eip«.]fBBwnr 34      2         531 

Affirmed,  52  N.  Y.  542. 

KiasKHOSB  «.  N.  Y.  A  Harubic  B.  R.  Co 86     4         572 

Affirmed,  56  N.  Y.  588. 

Ehatpv.  RocHH 87     5         90$ 

Beeereed,  62  N.  Y.  614. 

KiqcK^BBOCKW  Lnrs  Ins.  Co.  v.  pATTSBflOH.  ,*....  48    11         547 

Affrmei,  75  If.  Y.  588. 

Ka^BPnEZ.  V.  Koros  Cottstt  Fhub  Ins.  Co « ,  • .  88     7         658 

4tfi[r»Md,  86  K.  T*  6881 

IbfOWLToa  9.  VtoTzpsHCB  A  N.  Y.  Stbt.  Co. 88     8         878 

AMTMd;  88  K.  Y.  76. 

K]ibz«.HBZTtik 4ti   IQ   %  4M 

Banned,  71  K.  Yi  461* 

Kosine o.  SriBdinEL ;; 86     4         167 

jp^n*;,  6S1T.Y.^478. 

KOSLXB  «.*  MATtLAOS 42    10  247 

A^S^mtd,  72  9.  T.  25». 

Sitenf^HMr 44    H        MT 

Ajffkmedf  78  If.  T.  1974. 


Xir  CASES  APPEALSD. 

L.  817FKB.  Ct.  J.  A  8. 

_  VOL.     TOL.  TAQM 

LawbekOb  V,  Gallagher 42    10         309 

Affirnudy  73  N.  Y.  618. 

LaWBSNCB  V,  AISRRIFIELD 42     10  .30 

Affirmed,  73  N.  Y.  690. 

Lbdwith  €.  McKiM 8«      3  804. 

Affirmed,  63  N.  Y.  807. 

Levy  v.  Bubqess 88      6         481 

Beoersedy  64  N.  Y.  890. 

Levy  «.  Loeb 44    12         291 

Affirmed,  75  N.  Y.  609.. . 

Lloyd  «.  Bubns 88      6         423 

Affirm^,  02  N.  Y.  651. 

LUDDINGTON  €.  HiLLEB 86        4  1 

Affirmed,  53  N.  Y.  643. 
Lynch©.  Cbaby 84      2         461 

Bewrwd,  62  N.  Y.  181. 

*   •       ■ 

McCoLL  V,  Sun  Mutual  Ins.  Co 84      2  310,  818 

Affirmed,  50  N.  Y.  332. 

Same  v.  Same. 89      7  330 

Beversed,  66  N.  Y.  605. 

McCullouoh's  Lead  Co.  v.  Strong 86      4         571 

Affirmed,  56  K  Y.  660. 


Madan  v.  Shebbabi>. 42    10     -     85 

Affirmed,  78  N.  Y.  829. 

Madison  Ave.  Baptist  Ch.  «.  Baptist  Ch.  in  Om- 

vebSt 41      9  869 

Modified,  73  N.  Y.  82.  .    . . 

Magnin  V.  DiNSMORE. . .   85      8         182 

JReversed,  53  N.  Y.  652. 
See  8.  C,  46  How.  Pr.  297;  66  N.  Y.  168. 

Saicb«.  Same 88     6         248 

Betereed,  62  K.  Y.  85. 


'i 


CASSS  APPEALED.  XV 

BUFIB.  Ct.  J.  A  & 

TOL.     TOL.  TAQM 

Samb  9.  Saxb 42    10  16 

Affirmed,  70  N.  Y.  410. 

KaHKR  9.  ClENTBAL  Pabk,  &c,  R.  R.   Co 80      7  165 

Affirmed,  67  N.  Y.  62. 

Mabikb  Nat.  BAinL  0.  Nat.  CiTT  Bakk 86      4         470 

Heversed,  69  N.  Y.  67. 

Mabtin  «.  Fabnswobth 88      1         246 

Affirmed,  49  N.  Y.  655. 

Matob  of  N.  Y.  «.  Nbw  Yobk  &  Staten  LsLAin) 

Febbt  Co 40      8         800 

Affirmed,  64  N.  Y.  622. 

Mbbchants'  Exchanob  Nat.  Bank  «.  Commbbcial 

WhoubbCo 83      1         817 

JSeoereed,  49  N.  Y.  635. 

HBTCAI.F  «.  Bakbb 84      2  10 

Affirmed,  62  N.  Y.  649.    . 

MiLLEB  o.  Hall 40      8         262 

Affirmed,  70  N.  Y.  250. 

Mills v.Dayis .' :...  85      8         855 

Appeal  dismieeed,  53  N.  Y.  849.     . 

MiKBB  V,  Beekmak 88      1  67 

Betersed,  60  N.  Y.  837. 

Mitchell  «.  Ybbmont  Coppbb  MiKn^o  Co 40      8         406 

Affirmed,  67  N.  Y.  280. 

Mitchell  V.  West ..85      8         665 

Affirmed,  65  N.  Y.  107. 

Moody «.  Andbewb 89      7         802 

Affirmed,  64  N.  Y.  641. 

MoBGANv.  Skiddt 86      4         152 

Modified,  62  N.  Y.  819. 

N. 

KEL80N9.  LuLnra 86     4         544 

Affirmed,  62  N.  Y.  645.       ' 
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KswBB&T  o.  Wall 88      8         108 

Afirmedy  85  K.  Y.  484. 

Nhw  ToBX  ft  Habudt  R  R  €k>.  «.  Hawb 88     8 

Bmrtml,  88  N.  T.  176. 
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OAKLIT9.  Hatob.... 88      7         548 

Afflrmei,  7Q  N.  T.  818. 

O'Brixn  «.  CoMMBBCiAL  FiRB  Inb.  Oo 88     8         517 

Bmened,  88  N.  Y.  108. 

CBbDBH  9.  MBGHAinCS'  ft  TRADBitt*  FiBB  Im.  Co.  . .   88       4  110 

Btventd^  58  N.  Y.  52. 

OoDKHo.  Latbbop 85      8  78 

Eenermd,  65  N.  Y.  158. 

OICahorsy  «.  BxLX OUT 87      5         883 

Affirmed,  63  N.  Y.  188. 

Sambit.  Saxb ••..  87      5         880 

Affirmed^  68  K.  Y.  147.  ^ 

OflBOBHv.  Gabts* 88     8         148 

Affirmtd^  80  If .  T.  840. 

P. 

PAUKBB0.  FOLBT. 48    10         885 

Amtmc^  71  N.  Y.  108. 

PAL1IBB9.  Ebllt 88     4         571 

Bmrmi.  50  K-  Y.  687. 

Pattbb  «.  Stitt 84      2         848 

Appeal  from  jadgment  dismissed.    Motion  to  dismiss  appeal  from 
order  denied,  50  N.  Y.  581.   ^ 

Pbbbt  e.  Cbbstbb 88     4 

Btnemd,  58  N.  Y.  240, 
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Plunkbtt  V.  Afflbton 41      0         15(> 

Appeal  dUmismd,  66  N.  Y.  645. 

PoHAMin  «.  MuT.  Life  Ins.  Co 36      4         234 

Affirmed,  56  N.  Y.  640. 

PoBTEBV.  Pabmlt ^ 34      2         898 

Jieversed,  52  N.  Y.  185. 

Potts  v,  Mateb 43    11         544 

Affirmed,  74  N.  Y.  604. 

PouLiN  «.'  Bboadwat  &  Seventh  Ate.  R.  R.  Ck>. . .  84      2         2M 

Affirmed,  61  N.  Y.  621. 

Pboducs  Bahk  V,  MoBTON 40      8         828 

CHtUiud,  67  N.  Y.  190. 

Ptttkaic  9.  Bboadwat  &  Seventh  Aye.  R.  R.  Co.  . .  86      4         109 

lienened,  55  K.  Y.  108. 

Q. 

QUACKEHBOS  9.  Edoab.. 84      2  888 

Affirmed,  61  N.  Y.  658. 

«)^nHB  9.  Yah  Pelt 86     4         270 

Beoened,  56  N.^Y.  417. 

R. 

RAX9.MAT0B. 80      7         102 

Appeal  dismissed,  62  K.  Y.  681. 

Randall  9.  DuBENBUBT 80      7         174 

Affirmed,  68  N.  Y.  645. 

RaTNOB  9.  HOAOLAND 80        7  11 

Affirmed,  64  N.  Y.  630. 

Beads  9.  Watbbhoube 85      8  78 

Reversed,  52  N.  Y.  587. 

Sked  0.  Kebsb 87      5         260 

Affirmed,  60  N.  Y.  616. 
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RiSLET  r.  Smito. 39      7  137 

Beoenedj  64  N.  Y.  576. 

RiTTER  r.  Phillips 34      2         289 

Affirmed,  53  N.  Y.  586. 

Roberts  r.  JoKNSON 37      5  157 

Affirmed,  58  N.  Y.  613. 

Roberts  r.  White 43    11  455 

Affirmed,  73  N.  Y.  375. 

Robertson  r.  Atlantic  Mut.  Iks.  Co 37      5         442 

Affirmed,  68  N.  Y.  192. 

Rockwell  r.  Brown 33      1         380 

Reversed,  54  N.  Y.  210. 

Rockwell  r.  McGovERN .40      8  118 

Affirmed,  69  N.  Y.  294. 

Rust  v.  IIauselt 41      9         467 

Appeal  dismissed,  69  N.  Y.  485. 

Rtall  v.  Kenkebt 40      8         847 

Affirmed,  67  N.  Y.  379. 

8. 

St.  Luke's  Home  r.    Association  for  Relief  of 

Females,  &c 84      2         241 

Retersed,  52  N.  Y.  191. 

« 

Sammon  v.  N.  Y.  &  Hudson  River  R.  R.  Co 88      6         414 

Affirmed,  63  N.  Y.  251. 

Bander  t.  Hoffman 89      7         307 

Retened,  64  N.  Y.  248. 

Schenck  V,  Mayor  40      8         165 

Affirmed,  67  N.  Y.  44. 

ScHIFFER  V,  PRUDDEN 89      7  167 

Affirmed,  64  N.  Y.  47. 

Schreter  t.  Mayor 40      8         255 

Affirmed,  66  N.  Y.  656. 
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Sexchow  «.  Rabdb 40      8  169 

Appeal  dismissed,  58  K.  Y.  489. 

Sewabd  9.  Kbssler 41      9  539 

Affirmed,  69  N.  Y.  623. 

ShELTON  V,  MhRCHANTS^  DESPATCn  TRA2S8PORTATION 

Co 86      4  627 

Retersed,  59  N.  Y.  258. 

SmpsEY  «.  Bowery  Nat.  Bank 36      4         501 

Heversefl,  59  N.  Y.  485. 

SnuMAN  V.  Strauss 34      2  6 

Appeal  dismissed,  52  N.  Y.  404. 

SntsiONS  V,  Lyons 85      8  554 

Affirmed,  55  N.  Y.  671. 

Smith  v.  Coe 86      4  570 

Affirmed,  55  N.  Y.  678. 

Smith  t?.  Frost 43    10  87 

Affirmed,  70  N.   Y.  65. 

Smith  r.  Isaacs 87      6  3 

lietersed,  58  N.  Y.  680. 

Smitii  v.  Ryan 89      7  489 

Affirmed,  66  N.  Y.   352. 

Stapenhorst  v.  Wolff 85      3  25 

Affirmed,  05  N.  Y.  596. 

Stidham  «.  Sanford 86      4  841 

Affirmed,  58  N.  Y.  674. 

Sturm  v.  Atlantic  Mutual  Ins.  Co 38      6  281 

Affirmed,  03  N.  Y.  77. 

Syenson  «.  Atlantic  Mail  S.  S.  Co 83      1         277 

Affirmed,  57  N.  Y.  108. 

T. 

Taylor  v,  Hoey 80      4         402 

Affirmed,  58  N.  Y.  677. 


XX  CASES  APPEALED. 

SUFXB.  Ct.  J.  &  S. 

TOL,     VOL.  PAOB 

T&OBKAL  V.  Pitt 36      4         379 

Bevernd,  68  N.  Y.  683. 

TowssEND  V,  Merchants'  Ins  Co 86      4  172 

Affirmed,  56  N.  Y.  655. 

TowNSEND  f>.  ITarragansett  Ins.  Co 36      4  170 

Affirmed,  56  N.  Y.  655. 

Tribune  Association  ».  Smith 40      8         251 

Appeal  dismissed,  68  N.  Y.  621. 

Trustees  CoLiTHBiA  Col.  «.  Lynch 89      7         372 

Reversed^  70  N.  Y.  440. 

U. 

Underwood  «.  QIibbn 86     4         481 

Approved  and  appeal  dismissed^  56  N.  Y.  247. 

Union  Nat.  Bank  Pittsburg  v.  Wheeler 86      4         536 

Affirmed,  60  N.  Y.  612. 

V. 

YHiMAR  V.  ScHALL 85      8  67 

Affirmed,  61  N.  Y.  664. 

VnrcBNT  V.  Sands 88      1         611 

Affirmed,  68  N.  Y.  673. 


W. 
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Wade  v.  Db  Lbter 40      8         641 

Appeal  dismissed,  68  N.  Y.  818. 

Water  Commissioners  v.  Burr 85      8         522 

Affimed,  66  N.  Y.  666. 

Watson  t>.  Brennan 89      7  81 

Betersed,  66  N.  Y.  621. 

Weed  «.  Mut.  Benefit  Life  Ins.  Co ^ 41      9         476 

Affirmed,  70  K.  Y.  661. 
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Weeks  v.  Lots 88      1         897 

Afflrmedy  60  N.  Y.  568. 
Wehlb  v.  Butler 85      8  1 

Affirmed,  61  N.  T.  245. 
Wehle  t.  CoNNBB 40      8  24 

Affirmed,  63  N.  Y.  258. 

Same  t.  Same 41      0         201 

JSeoersed,  69  N.  Y.  646. 

Wehruu  v.  Kuhn 84      2         836 

Affirmed,  61  N.  Y.  623. 

Wexsh  «.  Germak  Ah.  Bank 42    10         462 

Affirmed,  78  N.  Y.  424. 

White  v.  Baxter ,. .  41      9         858 

Affirmed,  71  N.  Y.  254, 

White  v.  Mealio 87      5  72 

Bnerted,  63  N.  Y.  609. 

Whitney  Arms  Co.  v.  Barlow 88      6         654 

Beoersed,  63  N.  Y.  62. 

Sake  «.  Same 41      9         220 

Affirmed;  68  N.  Y.  34. 

Wicks  v.  Hatch 88      6  95 

Affirmed,  62  N.  Y.  635. 

Wilson  v.  Knapf 42      10  25 

Affirmed,  70  N.  Y.  696. 

The  attention  of  the  profession  is  called  to  the  fact  that  the  court 
of  appeals,  in  many  cases,  decide  an  appeal  upon  other  grounds  than 
those  stilted  in  the  opinion  of  the  court  below. 

The  affirmance  or  reversal  of  the  judgment  of  the  general  term 
does  not  necessarily  show  that  the  court  of  appeals  concurred  in  or 
dissented  from  the  statements  contained  in  the  opinion  of  the  superior 
court. 

The  above  table  includes  dismissals  of  appeals,  for  the  reason  that 
important  questions  of  practice,  as  to  the  appealability  of  orders,  are 
often  involved  therein. 

Rbfobters. 


ADDENDA. 


SuPEit.  Ct.  J.  &  8. 

VOL.     TOL.  PAOB 

Adolph  «.  Cen.  Pabk,  N.  &  E.  River  R.  R.  Co 43    11  199 

Affirmed,  76  N.  Y.  630. 

Burnett  «.  Snyder 43    11  238 

Affirmed,  70  K  Y.  844. 

OonN  V.  Goldman 43    11  436 

Reversed,  76  N.  Y.  284. 

Harris  tJ.  Burdett 43    11  57 

Affirmed,  76  N.  Y.  582. 

HaUSELT  V,  ViLMAR 43     11  574 

Affirmed,  76  N.  Y.  630. 

Hennequin  V,  Butterfikld 43    11  411 

Affirmed,  76  N.  Y.  598. 

Highlands  Chem.  &  M.  Co.  «.  Mattiiews 43    11  89 

Modified,  76  N.  Y.  145. 

Jagger  Iron  Co.  t.  Walker 43    11  275 

Affirmefl,  76  N.  Y.  521. 

KcKelvey  u.  Lewis 44    12  561 

Affirmed,  70  K  Y.  373. 

NiCKERSON  V,    RUGER 43      11  258 

lieversed,  76  N.  Y.  279. 

O'Hagan  u.  Dillon 42    10  456 

Hetersed,  70  N.  Y.  170. 

Roderio AS  tJ.  East  River  Savings  Inst 43    11  217 

Affirmed,  76  N.  Y.  316. 

Rust  v.  Hausklt 41      0         467 

See  76  N.  Y.  614. 

The  above  continues  the  foregoing  table  of  cases  appealed,  to 
and  Including  70  N,  F.  which  was  issued  as  this  volume  was  going 
to  press. 
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WILLIAM  T,   THOMSON  and  anotheb,  Plaint- 
I  iFFS   AND   Respondents,    v.    THE  BANK   OP 

!  BRITISH  NORTH  AMERICA,  Defendant  and 

j  Appellant. 

L  depositary, 

LlABILITT  OF    TO  DEFOBITOB   WHEH  NOT  DI8CHABOED    BT  CHECK 

DRAWN  BY  HIM  on  account  of  the  deposit  upon  a  bank,  and 
at  the  request  of  the  depositor  made  payable  to  a  third  party, 
I  and  delivered  to  the  depositor. 

1.  Rbceift.    a  bare  receipt  of  the  check  will  not  discharge 

j  him. 

(a)  The  depositor,  upon  returning  the  check  unindorsed, 
in  such  state  that  the  depositary's  rights  had  not  been 
changed  to  his  harm,  and  without  having  dealt  with  it 
in  a  way  that  had  damaged  the  depositary,  has  still  the 
right  to  demand  the  money  on  deposit. 

2.  Rbtsntion.  a  bare  retention  by  the  depositor  for  any 
period  less  than  six  years,  the  bank  remaining  solvent,  will 
not. 

8.  Payment  bt  bank.  This,  if  made  on  a  forged  indorsement, 
will  not. 

4.  AOQUIEBCENCB  OF  DEFOBITABT  IN  FATMXNT  BT  BANK. 
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(a)  This  will  not,  if  the  payment  was  on  a  forged  check, 
although,  the  forgery  being  unknown  to  the  depositary, 
tA^  acquiescence  continued  untU  the  Statute  of  Limitatiom 
would  prevent  a  recovery  from  the  bank. 

1.  Notice  by  depositor.   He  being  ignorant  of  the  forgery, 
ioant  of  notice  by  him,  v^ill  not  (dter  the  effect  of  the 
acquiescence. 
n.  Check. 
1.  CONVERSION  OP,  WHAT  WILL  CONSTITUTE, 
(a)  Bt  bane. 
1.  A  bank  on  which  a  check  is  drawn  by  A.  for  money  depos- 
ited with  him  by  B.,  and  at  B.^s  request  made  payable  to  C, 
becomes  liable  to  A.  for  conversion  by  taking  and  paying  the 
cheek  upon  a  forged  indorsement,  before  its  delivery  to  C. 
(5)  Bt  drawer. 
The  drawer  of  such  check,  by,  after  its  payment  by  the  bank, 
assuming  dominion  over  it  for  the  purpose  of  finally  extinguish- 
ing B.^s  claim  to  the  money  on  deposit,  is  also  liable  to  B. 
for  a  conversion. 

1.  Demand  and  refusal. 

{a)  Not  necessary  in  such  a  case. 

2.  Orates  v.  American  Exchange  Bamk,  17  JV.    F.   205, 
eoBplained. 

(a)  The  court  did  not  mean  to  hold  by  the  language 

used  that,  under  the  facts  of  that  case,  there  would 

not  have  been  a  conversion  without  a  demand  and 

refusal. 

in.  Check,  Certification  of. 

1.  DRAWER,  EFFECT  OF  AS  DISCHARGING  HIM,  OR  NOT. 

1.  A  bare  certification,  of  itself  alone,  at  a  time  when  the  drawer 
is  not  entitled  to  be  relieved  from  any  risk  connected  with  the 
funds  in  the  bank,  will  not  discharge  him. 

2.  A  holder  of  a  check,  with  no  specific  day  for  payment,  may 
withhold  its  presentation  for  payment  for  six  years  from  date, 
and  the  drawer  imdertakes  for  that  period  to  keep  the  drawee 
in  funds.  A  certification  is  a  promise  by  a  drawee  to  do,  so 
far  as  the  fund  is  concerned,  the  same  thing  that  the  drawer 
undertook.  It  follows  that  a  mere  certification  of  such  a  check 
foiU  not  discharge  the  drawer.  He  u>iU  only  be  discharged,  either 
in  the  event  of  a  loss  or  injury  accruing  from  a  neglect  to 
present  for  payment  within  a  reasonable  time  after  the  date  of 
the  check,  or  in  the  event  of  a  neglect  to  present  for  payment 
within  six  years  from  date. 
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A    FORTIORI, 

TVliere  the  dcawee,  having  previouflly  certified  a  check  given 
to  A.,  payable  to  the  order  of  B.,  pays  it  on  a  forged  indorse- 
ment,  and  returns  it  to  the  drawer,  the  drawee  at  the  time  of 
such  return  being  solvent,  and  there  being  up  to  that  time  no 
more  delay  than  would  have  been  allowed  or  expected  by 
the  drawer,  for  A.  to  deliver  the  check  to  B.,  or  to  return  it 
in  case  a  delivery  was  not  made. 
8.  Firtt  National  Bank  y.  Leech,  52  N,  T.  850,  diittnguished, 

(a)  The  rules  there  laid  down  do  not  apply  to  a  case  where,  as 
between  the  parties,  it  had  not  become  a  duty  to  present  for 
payment,  and  payment  in  fact  had  not  been  demanded. 
IV.  FORGED  INDORSEMENT. 

1.  Patmeut  by  a  drawee  of  a  cbbtifiisd  check  upon  a  f oiged 

indorsement  of  the  payee's  name, 
(a)  Effect  of  as  discharging  dratoee  ;  see  supra. 

y.    CO0T8  ON  APPEAL. 

1.  MODIFICATION  OF  JUDGMENT,  WHEN  IT  WILL  NOT 
DEPRIVE  RESPONDENT  OF  COSTS. 

(a)  Where  it  appears  to  the  appellate  court  that  the  court  heiaw 
would,  if  specific  attention  had  been  called  to  the  point 
raised  on  appeal,  and  as  to  which  a  modification  is  desired, 
ha/oe  held  in  accordance  toith  the  views  of  the  appellate  court,  the 
modification  need  not  be  made  to  depend  on  the  respondent's 
being  deprived  of  the  costs  of  the  appeal. 

Before  Gubtis,  Ch.  J.,  Sedgwick  and  Fbeedman,  J  J. 

Decided  March  8,  1870. 

Api)eal  from  judgment,  ni>on  decision  of  a  judge, 
at  special  term,  without  a  jury. 

On  and  before  March  9,  1870,  the  defendant  was 
a  banker  at  the  city  of  New  York,  having  funds  of 
plaintiils  on  deposit.  The  plaintiffs  wishing  to  invest 
in  bond  and  mortgage,  their  attorney -a  t-law  told  them 
that  he  had  arranged  with  Mrs.  Halpine  that  she 
should  give  her  bond  and  a  mortgage  on  land  for  a 
loan  by  plaintiffs  of  $17,500.  On  March  9,  1870,  one 
of  the  plaintiffs  went  with  the  attorney  to  the  defend- 
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ant^s  bank.    The  plaintiffs  drew  on  the  defendant  the 
following : 

''New  York,  9 Marchy  1870. 
*'0n  demand,   pay  to  me,   or   bearer,   seventeen 
thousand  five  hundred  and   sixty-two    dollars,   and 
debit  acct.  of  W.  T.  Thomson  and  W.  M.  Ramsay. 

''  W.  M.  RAMSAY." 

By  due  arrangement,  the  funds  were  under  the 
control  of  Ramsay.  On  the  delivery  of  this  draft,  the 
defendant  paid  the  plaintiff  $62  in  money,  and  a  check, 
drawn  at  the  plaintiff's  request  to  the  order  of  Mrs. 
Halpine,  as  follows : 

"  No.  169.  New  York,  9  March,  1870. 

''The  Merchants'  National  Bank,  pay  to  Margaret 
G.  Halpine,  or  order,  seventeen  thousand  five  hundred 
dollars,  in  current  funds. 

''$17,500." 

Before  this  date,  the  attorney  of  the  plaintiffs  had 
been  also  the  attorney  of  Mrs.  Halpine.  In  addition, 
he  acted  as  her  agent  in  caring  for  her  property  gen- 
erally. She  was  in  the  habit  of  signing  papers  on  his 
direction,  without  knowing  their  contents.  She  re- 
quired $15,000,  and  negotiations  to  her  knowledge  were 
on  foot  to  borrow  it  from  the  Widows  &  Orphans'  Loan 
Society  upon  her  bond  and  mortgage.  On  March  9,  at 
request  of  the  attorney,  and  without  knowledge  of  the 
contents,  she  signed  a  bond  and  mortgage  for  $17,600 
to  the  plaintiffs. 

On  the  'same  day,  the  attorney  deposited  in  his 
bank  the  check  having  thereon  the  words  "  Margaret 
S.  Halpine."  This  indorsement  was  forged,  being 
made  without  authority.  Under  this  indorsement 
were^the  indorsements  of  the  attorney,  and  then  of 
Howes  &  Macy,  who  again  deposited  the  check  in 
their  bank.    On  the  day  of  its  date,  the  check  was 
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certified  by  the  Merchants'  Bank.  The  jndge  found 
that  it  did  not  appear  by  whono  it  was  presented  to  be 
certified,  nor  was  there  any  proof  of  the  point  in  the 
various  transfers  when  it  was  certified. 

The  attorney  paid  to  and  for  Mrs.  HaJpine,  down 
to  May  13,  various  sums,  amounting  in  all  to  $3,200, 
by  checks  upon  his  bank,  but  she  was  at  all  times,  and 
until  the  final  exposure  of  the  fraud,  in  ignorance  of 
the  existence  of  the  mortgage,  or  the  check,  or  the  fact 
of  deposit. 

On  May  13  the  loan  for  $16,000  was  made  upon 
Mrs.  Halpine's  bond  and  mortgage.  That  mortgage 
having  been  forthwith  recorded,  the  attorney  caused 
to  be  recorded,  in  June,  the  mortgage  made  to  plaintiffs 
for  $17,500,  and  sent  it  with  the  bond  to  the  plaintiffs, 
who  resided  in  Canada.  From  that  time,  until  the 
latter  part  of  1876,  the  attorney  paid  to  the  plaintiffs 
the  interest,  but  ceased  in  1876.  Thereupon,  the 
plaintiffs  making  inquiry,  the  nature  of  the  transac- 
I  tion  was  disclosed,  Mrs.  Halpine  brought  her  action  to 

cancel  the  bond  and  mortgage  to  the  plaintiffs,  and  had 
judgment  to  that  effect. 

The  check  having  been  paid  by  the  Merchants' 
Bank,  its  amount  was  charged  to  the  defendant,  and 
the  check  was  sent  to  the  defendants  as  a  voucher  for 
such  charge,  and  retained  by  them.  The  defendants 
charged  the  amount  to  plaintiffs  about  the  time  of  the 
transaction.  They  acquiesced  in  this  until  discovery 
of  the  fraud.  This  action  is  brought  to  open  the 
account  between  the  parties  to  the  action,  and  for 
judgment  for  $17,500  and  interest. 

Cole  &  Kingsland^  attorneys,  and  John  D.  Par- 
sons and  Hugh  L.  Cole^  of  counsel,  for  appellant,  on 
the  questions  discussed  by  the  court,  urged  : — I.  As 
between  the  parties,  it  is  the  defendants  who  are  en- 
titled to  the  greater  consideration.    To  them  it  was  a 
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matter  of  no  concern  whether  they  paid  the  $17,500  in 
bills,  in  a  check  to  the  order  of  Mr.  Ramsay,  in  a  check 
payable  to  bearer,  or  in  any  other  way.  (a)  The  check 
was  charged  by  the  defendants  against  the  plaintiffs' 
account  on  March  9,  1870.  It  was  not  until  October, 
1876,  that  the  defendants  were  notified  that  there  was 
any  question  about  the  indorsement.  More  than  six 
years  had  then  elapsed.  The  Merchants'  Bank  was 
thus  enabled  to  defend  any  claim  made  by  the  defend- 
ants against  them  on  the  ground  of  the  statute  of  limita- 
tions. During  all  that  time  the  plaintiffs  received  in- 
terest upon  the  bond  and  mortgage ;  so  that,  however 
the  case  may  be  regarded  as  between  the  parties  to  the 
suit,  the  loss  should  fall  upon  the  plaintiffs  rather  than 
upon  the  defendants. 

II.  There  is  another  position  which  furnishes  a 
complete  answer  to  the  plaintiffs'  claim.  The  order 
signed  by  the  plaintiff  Ramsay  shows  that  the  check 
of  the  defendants  upon  the  Merchants'  Bank  was  in- 
tended to  be  payable  to  bearer.  The  defendants  were 
willing  to  pay  in  that  way.  It  was  at  the  request  of 
the  plaintiffs  that  the  check  was  made  payable  to  the 
order  of  Mrs.  Halpine.  The  defendants  did  not  know 
Mrs.  Halpine,  had  never  heard  of  her,  and  could  not 
possibly  have  honored  Mr.  Ramsay's  draft  by  a  check 
to  her  order  except  upon  his  special  request  to  pay  his 
draft  in  that  way.  They  obtained  $62  in  currency  for 
him,  and  would  have  done  the  same  for  the  amount  of 
the  draft,  if  requested.  The  intention  of  the  parties 
was  that  the  check,  however  drawn,  should  pay  the 
$17,500.  The  case  is  very  different  to  what  it  would  be 
if  the  defendants  had  given  a  check  upon  themselves. 
They  gave  a  check  upon  the  Merchants'  Bank,  good 
for  the  amount ;  they  gave  it  to  the  plaintiffs  in  pay- 
ment of  their  draft.  Where  it  is  the  intention  of  the 
parties  that  commercial  paper  shall  make  payment,  the 
debt  is  paid  (2  Dan,  Neg,  Inst.  542 ;  Smith  v.  Mil- 


THOMSON  «.  BANK  OF  BRITIBH  NORTH  AMERICA. 


Appellant'ii  Points. 


ler,  43  N.  Y.  172  ;  Herring  v.  Sanger,  S  Johns.  Cos.  71. 
Kbnt,  J. :  '^  It  is  a  settled  rule  of  law  that  accepting  a 
note  for  a  debt  due  is  no  payment  of  the  debt  nnless  it 
be  specially  so  agreed,  or  unless  the  creditor  negotiates 
the  note"). 

III.  The  certification  of  the  check  by  the  Merchants' 
Bank  operated  not  only  like  an  acceptance  of  a  bill  of 
exchange,  in  making  the  Merchants'  Bank  primarily 
liable,  bnt  as  to  the  defendants  it  was  equivalent  to  the 
paymen*^  of  the  check,  and  absolutely  discharged  them. 
As  between  the  drawer  and  the  payee  the  certification 
of  a  bank  check  is  not  merely  the  same  as  the  accept- 
ance of  a  bitl  of  exchange.  It  is  something  more  (Rob- 
son  V,  Bennett,  2  Taunt.  388 ;  Willets  v.  Phoenix 
Bank,  2  Duer^  121 ;  Farmers'  &  Mechanics'  Bank 
v.  Butchers'  &  Drovers'  Bank,  4  Id.  219 ;  Same 
Case  on  Appeal,  14  N.  T.  624 ;  Mead  v.  Merchants' 
Bank,  25  Id.  143 ;  Merchants'  Bank  v.  State  Bank,  10 
Wdff.  603 ;  Cooke  v.  State  National  Bank  of  Boston, 
25  N.  r.  97 ;  First  National  Bank  of  Washington  v. 
White,  4  OitOy  343  ;  Marine  National  Bank  v.  National 
City  Bank,  59  N.  Y.  71 ;  Freund  v.  Importers'  &  Trad- 
ers' National  Bank,  12  Hun^  737).  These  authorities 
fully  disclose  the  course  of  the  decisions,  and  the  steps 
whereby  the  present  state  of  the  law  has  been  reached. 
As  soon  as  the  question  of  the  liability  of  the  drawer 
to  the  holder  of  a  certified  check  came  to  be  considered, 
the  difference  between  certification  and  acceptance  was 
very  broadly  laid  down,  and  it  was  held  that  the  cer- 
tification of  a  check  not  only  operates  like  the  accept- 
ance of  a  bill  to  make  the  bank  primarily  liable  to  the 
holder ;  but  also  that  it  operates,  as  far  as  the  drawer 
is  concerned,  as  payment,  and  absolutely  discharges  ' 
him  from  liability  (First  National  Bank  of  Jersey  City 
7>.  Leach,  52  N.  Y.  350 ;  First  National  Bank  v.  Whit- 
man, 4  Otto^  343 ;  Freund  v.  Importers'  and  Traders' 
National  Bank,  12  Hun^  637,  Gteneral  Term,  October, 
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1877).  The  distinction  was  arrived  at  becanse  the  the- 
ory of  the  law,  and  the  practice  of  the  banks,  is  that 
where  a  check  is  certified  by  a  bank  the  amonnt  thereof 
is  immediately  charged  to  the  account  of  the  drawer, 
and  thereafter  the  drawer  cannot  draw  out  or  dispose 
of  that  portion  of  his  deposit  which  is  necessary  to  pay 
the  accepted  check  (Merchants'  Bank  v.  State  Bank,  10 
Wall.  605 ;  Marine  National  Bank  v.  National  City 
Bank,  59  N.  T.  71 ;  First  National  Bank  v.  Leach,  52 
Id.  850 ;  Freund  v.  Importers'  and  Traders'  National 
Bank,  12  Hun,  537).  And  '^  the  reason  "  for  this  prac- 
tice **is  so  strong  that  the  law  presumes  it  to  be 
adopted  by  the  banks  "  (First  National  Bank  v.  Leach, 
supra).  But  an  acceptor  of  a  bill  of  exchange  has  no 
right  **to  charge  it  in  an  account  against  the  drawer 
from  the  date  of  acceptance,  unless  he  pays  the  whole 
amount  at  the  time,  or  discharges  the  drawer  from  all 
responsibility"  (1  Dan.  Neg.  Inst.  396;  Bracken  r>. 
Willing,  4  CalllVa.\  288). 

IV.  It  seems  perfectly  clear  that,  no  matter  who 
presented  the  check  for  certification,  the  effect  of  cer- 
tification, as  to  the  drawer,  is  the  same.  And  so  we 
find  that,  although  Mr.  Justice  Peokham  in  an  oMter 
dictum,  in  the  First  National  Bank  v.  Leach,  above 
cited,  thought  that  the  drawer  would  not  so  be  dis- 
charged in  a  case  where  the  check  was  first  certified  at 
the  instance  of  the  drawer  and  afterwards  delivered  ; 
nevertheless,  Mr.  Justice  Hukt,  of  the  supreme  court 
of  the  United  States,  in  the  First  National  Bank  "o. 
Whitman,  holds  that  the  drawer  is  discharged  by  cer- 
tification, whether  the  certificate  be  obtained  before  the 
check  is  delivered  to  the  payee  or  afterwards.  "  It  is  a 
contract  recognized  by  the  law,  valid  in  its  character, 
which  essentially  changes  the  position  of  the  parties. 
The  privity  of  contract  with  the  drawee,  which  before 
pertained  to  the  drawer  alone,  is  now  imparted  to  the 
payee,  and  the  duty  which  before  existed  in  the  drawer 
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now  exists  in  the  payee."  And  this  conclusion  is 
reached  with  the  opinion  of  Mr.  Justice  Peckham 
immediately  under  review.  This  decision  has  been 
followed  by  our  own  courts  in  a  very  recent  case 
(Freund  v.  Importers'  and  Traders'  National  Bank,  12 
Hun,  537). 

V.  But  whether  or  not  the  certification  of  the  check 
amounted  to  a  payment,  and  absolutely  discharged 
the  drawer,  it  is  certain  that  the  eflfect  was  to  make 
the  Merchants'  Bank  primarily  liable,  and  to  make  it 
the  duty  of  the  holder  of  the  check  to  present  it  to  the 
acceptor  for  payment.  It  is  only  after  such  presen- 
tation and  a  refusal  to  pay  that  the  holder  of  the 
check  can  have  recourse  to  the  drawer.  No  such  pres- 
entation for  payment  was  made  ;  nor  is  any  such 
alleged  or  pretended  to  have  been  made.  And  no 
demand  for  the  check  was  made  upon  the  defendants  ; 
a  different  case  would  be  presented  if  such  a  demand 
had  been  made  and  refused.  The  plaintiffs  have  sued 
upon  a  wholly  different  allegation. 

VI.  The  plaintiffs  were  ordinary  depositors  in  the 
defendant's  bank.  Their  deposits  did  not  bear  interest. 
Interest  on  this  $17,500  in  controversy  could  not  begin 
to  run  therefore  until  actual  demand  for  payment  had 
been  made  by  the  depositors  (Reidi?.  Duncan,  1  La.  Ann. 
265  ;  Downes  v.  Phoenix  Bank  of  Charlestown,  6  ffill, 
299  ;  Payne  o.  Gardiner,  29  If.  Y.  164).  The  only  com- 
munications which  transpired  on  the  subject  between 
the  parties  or  their  attorneys  are  the  conversation  be- 
tween Mr.  Hill  and  Mr.  McNab,  of  October  4, 1876  ;  the 
letter  of  Messrs.  RedlBield  &  Hill,  of  January  24,  1877  ; 
the  reply  thereto  of  January  27,  1877 ;  the  complaint 
which  was  served  June  21,  1877,  and  the  answer  which 
was  served  October  24,  1877.  None  of  these  demanded 
the  payment  of  the  deposit,  and  certainly  none  of  them 
could  be  the  basis  of  a  charge  for  interest  from  Sep  - 
tember  16,  1878.     In  fact^  however,  the  interest  was 
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not  calculated  from  any  supposed  or  alleged  demand, 
either  actual  or  constructive,  but  from  the  date  when 
Mr.  Barrett  ceased  to  pay  the  plaintiffs  interest  on  the 
bond  and  mortgage.  Interest  was  (payable  on  the  bond 
on  March  9  and  September  9.  Mr.  Barrett  paid  it 
regularly  up  to  his  disappearance  in  1876.  The  next 
interest  was  due  September  9,  1876,  and  the  plaintiffs 
have  been  charged  with  it  ever  since.  Why  the  Jif- 
teenth  of  September  was  selected  it  is  impossible  to 
guess,  as  that  date  corresponds  v^ith  nothing  in  the  case. 

Red  field  &  Hill^  attorneys,  A.  A.  JRedfi^ldand  TAos. 
O.  Shearman  of  counsel,  for  respondents,  on  the  ques- 
tions discussed  by  the  court,  urged : — I.  The  whole  argu- 
ment for  the  defense  rests  upon  the  assumption  that  the 
defendant  will  suffer  loss  by  the  correction  of  this  ac- 
count, and  that  it  stands  in  a  position  which  entitles  it  to 
more  favor  from  the  court  than  the  plaintiffs.  But  this 
assumption  is  unfounded.  (1.)  The  defendant  has  this 
money  as  much  within  its  control  now  as  it  ever  had.  In 
March,  1870,  when  the  plaintiffs  applied  for  the  money, 
it  did  not  have  the  actual  currency  in  its  possession, 
nor  any  fund  in  bank  to  which  it  had  specific  title.  It 
had  simply  a  lawful  claim  against  the  Merchants' 
National  Bank  for  that  amount,  which  claim,  at  the 
request  of  the  plaintiffs,  it  undertook  to  transfer  to 
Mrs.  Halpine.  But  this  transfer  was  never,  in  fact, 
completed  ;  and  the  Merchants'  Bank  never  having 
paid  anything  by  authority  of  the  defendant,  or  of 
Mrs.  Halpine,  is  still  liable  to  the  defendant  for  the 
$17,500,  exactly  as  it  was  in  March,  1870.  The  indorse- 
ment being  a  forgery,  is  no  justification  to  the  Mer- 
chants' Bank ;  and  the  position  of  the  defendant  has 
never  for  an  instant  been  changed  by  the  forged 
indorsement.  (2.)  The  only  doubt  which  can  be  sug- 
gested upon  this  point  arises  concerning  the  effect  of 
the  statute  of  limitations.    But  the  defendant  having 
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kept  a  continnons  deposit  with  the  Merchants'  Bank, 
and  never  having  demanded  payment  of  its  entire  bal- 
ance, nor  of  this  particular  117,600,  which  is  a  mere 
undivided  part  of  such  balance,  the  statute  of  limita- 
tions is  not  running.  It  will  not  begin  to  run  until  a 
formal  demand  has  been  made  by  the  defendant  upon 
the  Merchants'  Bank  for  the  payment  of  the  balance, 
including  this  amount.  This  proposition  is,  indeed, 
self-evident,  without  reference  to  authorities ;  for  the 
very  object  and  purpose  of  keeping  a  bank  account  is, 
that  the  depositor  may  let  his  money  lie  as  long  as  he 
chooses ;  and,  on  the  other  hand,  no  banker  would 
think  of  accepting  a  deposit  account,  if  he  could  be 
made  liable  to  the  expense  and  annoyance  of  a  lawsuit, 
when  he  had  never  been  asked  to  return  the  money. 
But  the  authorities  are  direct  upon  this  point  (Downes 
«.  Phoenix  Bank,  6  Hill^  "Siffl ;  Payne  t).  Gkurdiner,  29 
N,  Y.  146 ;  Boughton  v.  Flint,  Ct.  Appeals,  18  Alb. 
L.  J.  337).  (3.)  The  defendant  has  the  check  in  its 
possession,  certified  by  the  Merchants'  Bank  as  good, 
and,  if  it  chose  to  enforce  its  rights  by  the  medium  of 
that  check,  could  easily  obtain  the  genuine  indorse- 
ment of  Mrs.  Halpine,  and  draw  the  money.  The  pay- 
ment by  the  Merchants'  Bank  upon  a  forged  indorse- 
ment would  be  no  defense  to  that  bank  (Graves  v. 
American  Exchange  Bank,  17  N.  T.  205;  Talbot  v. 
Bank  of  Rochester,  1  Hill,  295).  (4.)  But  the  defend- 
ant can  enforce  its  rights  without  the  indorsement 
of  Mrs.  Halpine ;  for  she  has,  on  two  occasions,  under 
oath,  disclaimed  all  interest  in  the  check,  and  denied 
the  authority  of  Mr.  Barrett  to  obtain  it  for  her.  The 
Merchants'  Bank  would,  therefore,  be  bound  to  cancel 
its  certification  upon  the  demand  of  the  defendant,  and 
could  not  set  up  such  certification  as  any  defense  to 
the  defendant's  claim.  Substantially,  the  certification 
was  obtained  by  mistake;  and  upon  Mrs.  Halpine' s 
disclaimer  of  all  interest  in  the  funds  thus  transfeired 
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to  her  credit  upon  the  books  of  the  Merchants^  Bank, 
the  liability  of  that  bank  to  the  defendant  revives,  and 
the  defendant  is  entitled  to  recover  the  amount  of  its 
deposit  with  the  Merchants'  Bank,  precisely  as  though 
no  certification  had  ever  been  put  upon  the  check. 
(6.)  Thus  it  may  be  seen  that  the  defendant  has  all  the 
necessary  remedies  in  its  possession,  and'  stands  in  as 
good  a  position  as  it  ever  did ;  while  the  plaintiffs 
have  no  claim  against  any  one  except  the  defendant, 
and  are  deprived  by  the  willful  act  of  the  defendant  of 
all  power  to  sue  the  Merchants'  Bank  upon  the  check. 
If  the  defendant  had  offered  to  give  the  plaintiffs  the 
check,  it  would  now  stand  in  a  much  better  position  ; 
but  not  only  has  it  never  offered  to  do  this,  but  in  the 
letter  of  January  27,  1877,  it  expressly  disclaimed  all 
liability,  and  refused  to  do  anything  whatsoever  to 
relieve  the  plaintiffs  from  loss.  (6.)  It  thus  appears 
that  the  plaintiffs  are  remediless,  except  in  this  action, 
while  the  defendant  is  abundantly  protected  by  means 
of  the  responsibility  of  the  Merchants'  Bank. 

II.  The  receipt  of  a  check  upon  the  bank  did  not 
operate  as  a  payment  of  the  defendant's  debt ;  and  the 
plaintiffs  had  a  right  to  demand  payment  of  the  orig- 
inal debt  from  the  defendant,  without  having  recourse 
to  the  check  (Bradford  v.  Fox,  38  iV.  T.  239 ;  Turner 
V.  Bank  of  Poxlake,  4  ^166.  CL  of  App.  434). 

III.  The  defendant  relies  upon  the  certification  of 
the  check  as  a  defense  to  our  action  in  its  present 
form.  But  that  certification,  by  whomsoever  obtained, 
was  obtained  without  authority,  and  the  Merchants' 
Bank  would  be  bound  to  cancel  it  upon  the  defendant's 
application.  The  drawer  of  a  check  is  not  discharged 
by  its  mere  certification.  It  is  the  fact  of  leaving  the 
money  in  the  bank,  and  thus  delaying  the  demand  of 
payment,  which  is  held  to  discharge  the  drawer.  This 
is  clearly  shown  by  the  very  case  in  the  court  of 
appeals,   which  is  cited  by  the  defendant's  counsel. 
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After  describing  the  process  of  certification  as  a  decla- 
ration by  the  bank  that  the  check  is  good,  and  that  it 
has  the  money  of  the  drawer  ready  to  pay  it,  which 
money  the  holder  of  the  check  refuses  to  receive,  the 
opinion  of  the  court  says,  '^The  law  will  not  permit  a 
check  when  due  to  be  thus  presented,  and  the  money 
left  with  the  bank  for  the  accommodation  of  the 
holder,  without  discharging  the  drawer"  (First  Nat' 1 
B'k  v.  Leach,  52  iT.  T.  350). 

IV.  There  has  been  no  such  delay  or  acquiescence 
on  the  part  of  the  plaintiffs  as  to  constitute  any  bar  to 
their  claim.  It  is  expressly  admitted  by  the  answer 
that  whatever  acquiescence  there  was,  was  made  with- 
out knowledge  of  the  facts ;  and  acquiescence,  like  the 
ratification  of  an  nnauthorized  act,  if  made  without 
full  knowledge  of  the  circumstances,  is  no  bar 
(Weisser  v.  Denison,  10  iT.  F.  68 ;  Life  Association  v. 
Siddal,  8  De  Oex,  F.  &  J.  58,  74 ;  Ptrry  cm  Trusts, 
§§  849,  861). 

By  the  Court. — Sedgwick,  J. — ^The  testimony 
sustains  the  finding  of  the  learned  judge,  that  the 
attorney  was  not  the  agent  either  of  the  plaintiffs  or  of 
Mrs.  Halpine,  in  obtaining  the  money  upon  the  check 
by  means  of  the  forged  indorsement,  neither  had  she 
authorized  the  indorsement. 

The  testimony  as  to  the  bond  and  mortgage  was 
important  for  the  purpose  only  of  determining 
whether  there  had  ever  been  an  actual  or  constructive 
delivery  of  the  check  to  Mrs.  Halpine,  or  whether 
the  indorsement  was  hers  as  made  by  her  agent.  It  is 
not  necessary  to  give  this  matter  further  attention. 

When  the  plaintiffs  presented  their  order  for  the 
money  to  the  defendants  and  received  upon  it  the 
check  in  question,  drawn  to  the  order  of  Mrs.  Halpine, 
the  mere  receiving  of  this  check  was  not  a  final  or 
absolute  satisfaction  of  the  plaintiffs'  rights  as  to  their 
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money  deposited  with  defendants.  The  plaintiffs  had 
the  right  still  to  demand  the  money  on  deposit,  if  at 
the  same  time  they  returned  the  check,  unindorsed, 
and  in  such  a  state  that  the  defendants^  rights  had  not 
been  changed  to  their  harm,  and  if  the  plaintiffs  had 
not  dealt  with  the  check  in  a  way  that  had  damaged 
the  defendants.  It  is  to  be  particularly  observed,  that 
the  holder  is  not  chargeable  with  damage  for  negligence 
arising  only  from  hi^  keeping  the  check  unpresented, 
until  the  day  after  its  delivery. 

In  the  present  case,  the  check  is  in  possession  of 
defendants,  without  payment,  for  the  payee  never  in- 
dorsed. The  bank  on  which  it  was  drawn  took  it  on 
the  day  next  its  date.  If  the  defendants  have  suffered 
damage  from  a  dealing  by  plaintiff  with  the  check,  it 
has  come  from  the  check  being  certified  by  the  bank, 
the  subsequent  taking  of  that  check  by  the  bank,  the 
charging  its  amount  to  the  defendants,  and  the  de- 
fendants acquiescing  in  that  charge,  until  a  time,  when, 
as  the  learned  counsel  for  defendants  argues,  the 
statute  of  limitation  prevents  the  defendant  recovering 
from  the  bank  the  amount  improperly  charged  by  the 
latter. 

A  scrutiny  of  these  acts  shows  that  for  the  most 
yart  they  are  either  tortious  as  to  the  plaintiffs,  or 
voluntary  by  the  defendants  and  the  bank,  as  not  the 
performance  of  any  valid  obligation  between  them. 

The  check  having  been  made  to  a  third  party,  was, 
to  the  knowledge  of  the  parties,  inchoate,  and  would 
be  so  until  delivered  to  the  payee.  This  affected  to  a 
due  extent  the  implied  contract.  No  cause  of  action 
could  exist  on  the  check  as  a  chose  in  actioa,  until 
the  payee  received  it.  At  no  time  could  the  defendant 
get  any  right,  as  if  upon  a  i)ay ment,  until  she  indorsed 
it.  The  bank  had  no  right  to  take  the  check  and  pay 
its  amount  until  she  had  indorsed  it. 

The  bank,  in  taking  that  check  as  it  did,  and  as- 
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suming  the  right  to  pay  it,  was  liable  to  plaintiffs  for 
a  conversion  of  it.  They  were  the  owners  of  the  piece 
of  paper,  with  the  inchoate  contract  upon  its  face.  It 
is  not  necessary  to  determine  the  measure  of  the  plaint- 
iffs' damages  for  such  conversion.  It  may  be  that  it 
would  be  a  sufficient  reason,  under  the  circumstances, 
to  place  the  damages  at  a  nominal  amount ;  that  the 
only  value  of  the  check  was  that  plaintiffs  must  have  it 
in  order  to  bring  an  action  against  defendants  for  the 
original  deposit,  and  that,  as  the  bank  had  returned  it 
to  defendants,  such  an  action  could  be  brought  without 
possession  of  the  check.  The  quality  of  the  act  of  the 
bank  is  of  importance.  It  was  wrongful  to  the  plaint- 
iffs. The  defendants  were  also  liable  to  the  plaintiffs 
for  a  conversion  of  the  check,  when  the  defendants 
assumed  dominion  of  the  check,  for  the  purpose  of 
finally  extinguishing  plaintiffs'  right  as  to  the  money 
deposited  with  them,  in  derogation  of  the  true  title 
and  right  to  possession. 

In  Graves  v.  American  Exchange  Bank  (17  N,  T. 
205),  the  defendant  was  the  drawee  of  a  bill  of  ex- 
change, payable  to  the  order  of  one  who  afterwards 
assigned  to  the  plaintiff.  A  person  having  the  same 
name  as  the  payee,  indorsed  and  presented  the  bill  to 
the  defendants,  who  paid  it  to  him.  The  action  was 
for  a  conversion  of  the  bill,  and  judgment  against  de- 
fendant affirmed.  Judge  Comstoge,  in  the  opinion, 
said:  '^The  defendant  having  got  possession  of  it 
through  a  false  or  forged  indorsement,  and  having 
refused  to  deliver  it  up  or  pay  it  to  the  owner,  was 
liable  for  its  conversion."  The  learned  judge  did  not, 
however,  mean  to  say  that  it  would  not  have  been  a 
conversion,  if  the  plaintiff  had  not  demanded  it.  The 
check,  as  in  the  present  case,  was  never  rightfully  in 
I)osses8ion  of  the  bank,  but  the  original  taking  was 
tortious,  and  no  demand  was  necessary  to  put  an  end 
to  a  previous  rightful  holding.    The  bank  and  the  de- 
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fendants  were  jointly  liable  as  to  the  act  by  which  the 
latter  received  the  check  from  the  former  (White  v. 
Sweeny,  4  Daly,  223 ;  White  ^).  Mechanics'  National 
Bank,  Id,  225). 

When  the  bank  sent  the  check  to  the  defendants  as 
voucher  for  charging  them  with  the  amount  paid  upon 
it,  the  defendants'  acquiescence  in  that  charge  was 
pui-ely  voluntary  on  their  part.  By  reason  of  the  origi- 
nal understanding  and  contract,  the  check  was  to  be 
paid  to  the  order  of  a  third  party.  The  defendants 
could  not  base  a  right  as  against  the  plaintiffs  upon  a 
payment  to  any  one  else.  They  suffered  the  charge, 
made  by  the  bank  unnecessarily  and  voluntarily 
(Morgan  v.  Bank  of  the  State  of  New  York,  11  N, 
T.  404,  affirming  1  Dtier,  434).  At  this  point  it  is 
to  be  seen  that  the  omission  of  plaintiffs  to  notify 
the  defendants  of  the  fact  does  not  place  the  defend- 
ants in  the  better  position.  The  defendants  had  con- 
tracted against  paying  on  a  forged  indorsement.  They 
did  pay,  or  acquiesced  in  the  payment,  within  a  short 
time  from  the  actual  forgery.  The  plaintiffs,  ignorant 
of  the  forgery,  at  most  could  only  have  instigated  the 
defendants  to  bring  an  action  against  the  bank,  based 
upon  a  transaction  which,  as  against  the  plaintiffs, 
should  never  have-  taken  place. 

The  only  facts  left  upon  which  the  defendants  can 
rely,  as  a  cause  of  damage,  from  neglect  or  laches  of 
plaintiff,  are  that  the  check  was  actually  certified,  and 
remained  so  for  a  period  of  time,  viz. :  about  thirty 
days  before  it  came  into  defendants'  possession.  It  is 
argued  the  certification  was  a  discharge  of  the  defend- 
ants. 

It  does  not  clearly  appear  at  what  point  the  bank 
oortifled  the  check,  or  in  whose  hands  it  then  was. 
Thei'e  is  no  finding  as  to  this.  On  the  testimony  it 
appears  that  it  was  certified  on  the  day  of  its  date,  but 
no  reason  was  shown  for  ita  being  certified  by  the 
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attorney  who  procured  the  money  upon  it,  more  than 
by  the  private  bankers,  with  whom  it  was  deposited 
by  the  attorney,  and  who  may  either  have  wished  to 
draw  upon  it  themselves  at  once,  or  to  protect  them- 
selves against  its  being  drawn  upon  by  their  depositor. 
There  was,  of  course,  no  reason  for  certifying  it  for 
Mrs.  Halpine's  protection,  as  there  was  clearly  no  in- 
tention of  carrying  out  the  matter  of  the  bond  and 
mortgage  on  her  behalf. 

It  would  not,  however,  in  view  of  the  peculiarity  of 
the  case,   be  satisfactory  to  determine  it  upon  the 
assumption  that  the  attorney  did  not  have  the  check 
certified,  and  if  he  did  I  would  hesitate  unnecessarily  to 
decide,  that,  where  a  person  placed  a  check  in  posses- 
sion of  another  it  did  not  imply  to  the  bank  sufficient 
authority  from  the  owner  to  present  the  check  for  cer- 
tification. •  The  issues  here  may  be  determined  without 
passing  upon  such  a  proposition.     It  is  only  necessary 
to  decide  whether,  upon  any  assumption,  the  certifica- 
tion in  this  case  discharged  the  defendants. 

The  position  of  the  defendants  is,  that  upon  certify- 
ing the  check  the  presumption  is,  that  the  bank  with- 
drew the  amount  from  the  credit  of  the  defendants 
and  placed  it  to  the  credit  of  the  certified  check,  and 
that  that  resulted  in  the  defendants'  discharge.  It  is 
argned  that  a  check  is  given  for  presentation  for  pay- 
ment and  not  for  certification,  and  that  if  the  holder 
choose  to  have  it  certified  he  uses  the  funds  of  the 
drawee  in  a  manner  unauthorized  by  him. 

An  important  fact  must  be  kept  in  mind.  The  de- 
fendants knowing  that  the  check  was  inchoate  in 
plaintiffs'  hands,  contemplated  a  delivery  to  the  payee 
according  to  the  usual  methods  and  delays  of  business, 
and  the  question  is  whether  a  person  situated  as  plaint- 
iffs eonld  before  delivery  have  a  check  certified  without 
discharging  the  drawer. 
As  a  check  is  a  chose  in  action,  not  an  assignment 
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of  a  fund,  it  is  executory  or  promissory.  If  it  remain 
promissory  after  certification  the  drawer  remains  liable. 
This  is  clearly  the  case  when  the  drawer  has  it  certified 
before  delivery  by  him.  It  is  also  clear,  that  if  the 
holder  choose  voluntarily  to  take  a  certification  or  rely 
upon  one  already  made,  at  a  time  when  it  is  his  duty 
to  relieve  the  drawer  from  any  risk  connected  with  the 
funds  remaining  with  the  bank,  the  drawer  is  dis- 
charged. But  there  is  a  middle  ground  to  be  exam- 
ined, and  that  is  when  by  the  contract  the  holder  can 
ivfrain  fi'om  i)resenting  the  check  for  payment,  and 
yet  the  drawer  is  bound  to  keep  the  bank  in  funds. 

The  fact  taken  by  itself,  that  the  bank  certifying 
transfers  the  amount  from  the  drawer's  credit,  does  not 
absolutely  work  the  discharge  of  the  drawer.  That  is 
done  by  the  ac<»eptor  in  funds  when  he  accepts  a  time 
bill.  The  dischai^e  is  prevented  by  the  fact  that  the 
drawer  contemplates  this  transfer  of  his  funds,  and  im- 
plltnlly  contracts  that  the  acceptor  will  pay  it  over,  at 
nuUurity.  And  at  maturity  the  holder  must  present 
and  nnvive  j^ayment,  for  he  has  no  authority  by  the 
contract  to  allow  the  funds  to  remain  longer  with  the 
uivcptor  at  the  drawer's  risk. 

When  a  check  is  paid  out,  the  presumption  is  that 
it  is  drawn  against  funds,  and,  therefore,  the  contract 
Implies  that  the  drawer  will  keep  the  funds  there  to 
nuH»t  the  check.  If  the  bank  remain  solvent,  the 
drawer  must  keep  the  funds  at  the  bank  to  meet  the 
check  for  six  years,  or  if  he  withdraw  them,  he  is 
liable  upon  the  original  demand  if  not  upon  the  check. 
The  holder  brings  the  check  to  maturity  at  his  pleasure. 
Ib^  may  pi'esent  forthwith  if  he  please,  or  he  may  with- 
hold. 

The  specific  and  the  general  rules  as  to  presenta- 
tion, demand  and  notice,  that  are  applied  to  commer- 
cial paper,  are  based  upon  presumptions  or  proof  of 
damage  from  an  omission  to  present,  or  demand,  or 
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notify.    Notices  and  demands  are  excused  in  certain 
I  cases  upon  proof  that  no  damage  could  occur. 

/  In  cases  like  the  present,  there  is  no  damage  or  pre- 

sumption of  it,  from  the  nature  of  the  certification,  as 
it  was  made  at  a  time  when  the  plaintiffs  were  at  liberty 
to  keep  the  check  unpresented.     The  certificate  was  a 
promise  of  the  bank  to  do,  so  far  as  the  fund  was  con- 
cerned, the  same  thing  that  the  drawer  had  promised. 
The  modification  of  the  original  contract  was  in  the 
drawer's  favor,  as  they  become  only  secondarily  liable. 
Whether  or  not  an  entire  omission  by  plaintiff  to 
present  for  payment,  after   the  check  had  been  cer- 
tified, would  have  discharged  the  defendants,  does  not 
call  for  d  ecision.     The  bank  took  it  in  its  possession 
the  next  day  after  certification,  and  shortly  thereafter 
the  defendants  received  and  kept  it.     These  i)eriods 
were  no  greater  than  it  is  presumed  the  plaintiffs  were 
at  liberty  to  hold  the  check,  before  delivering  it  to  the 
payee,  and  until  delivery  the  defendants  did  not  require 
it  to  be  presented  for  payment,  and  were  bounfl  to  keep 
the  bank  in  funds.    These  are  proper  deductions  from 
the  case  of  First  Nat.  Bank  v.  Leech  (52  i^.  T.  360), 
in  which  Judge  Peckham  delivered  the  opinion.     For 
that  case  was  one  where  the  check  had  been  presented 
on  the  day  on  which  it  was  specifically  made  payable 
by  its  terms.     The  most  of   the  illustrations  in  the 
opinion  are  of  checks  stated  to  be  due.     There  was  no 
intention  of  applying  the  rules  to  a  case  where,  as  be- 
tween the  parties,  it  had  not  become  a  duty  to  present 
for  payment,   and  payment,   in  fact,  had    not  been 
demanded. 

I  perceive  that  in  the  opinion  last  cited  are  state- 
ments from  which  it  might  be  argued,  that  the  drawer 
is  discharged  if  the  bank  withdraws  from  his  credit 
the  amount  of  a  check,  at  a  time  when  the  money 
might  have  been  demanded.  The  opinion,  however, 
was  written  to  decide  a  cage  in  which  the  check  had 
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a  day  fixed  for  its  payment.  It  was  avowedly  based 
upon  the  position,  that  allowing  the  funds  to  remain 
with  the  bank  was  an  act  for  which  the  drawer  was 
not  responsible.  But  the  drawer  in  a  case  like  the 
present  contracts  that  the  funds  shall  remain  for  a 
certain  time.  They  remain  by  his  consent.  The  certi- 
fication does  not  deprive  him  of  a  use  of  the  funds  for 
any  time,  that  he  did  not  intend.  They  remain  for  his 
benefit ;  while  it  might  be  otherwise  if  they  remained 
for  a  period  not  contemplated  by  the  parties,  and 
therefore  solely  for  the  benefit  of  the  holder. 

The  general  custom  is  to  have  checks  certified  on 
the  day  they  are  received.  This  is  generally  done  by 
or  on  behalf  of  the  drawers.  But  in  many  cases  the 
certification  is  procured  on  that  day  by  or  for  the 
payee,  and  the  check  is  then  deposited,  to  be  collected 
the  next  day.  It  is  not  thought  that  the  drawer  is  to 
be  discharged  by  such  a  certification,  although  the 
question  can  seldom  arise,  as  it  is  very  rarely  that  a 
bank  becomes  insolvent. 

My  general  conclusions  are  that  the  certification 
did  not,  at  the  time  it  was  made,  lead  to  a  transfer  of - 
funds  to  the  injury  of  defendants,  and  that  the  funds 
would  remain  for  the  benefit  and  by  the  consent  of 
defendants  at  least  to  the  next  day,  that  time  being 
named  as  the  limit  within  which  the  obligations  of  the 
defendant  were  absolute  to  provide  for  payment, 
irrespective  of  any  omission  by  the  holder,  and  that  in 
this  case  the  defendants  contemplated  some  delay  in 
the  plaintiffs  delivering  the  check  to  the  payee  or  in 
returning  it  if  not  delivered. 

If  I  am  correct  in  the  views  expressed,  it  is  not 
material  that  the  plaintiffs  gave  no  proof  as  to  the 
present  solvency  of  the  bank  in  order  to  show  that  the 
defendants  might  still  recover  the  amount  from  it.  It 
sufficiently  appeared  that  down  to  the  time  when  the 
defendants  took  the  check  into  their  possession,  the 
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bank  was  solvent,  and  it  farther  appeared  that  np  to 
that  time  thei;e  was  no  more  delay  than  would  have 
been  allowed  or  expected  by  the  defendants,  for  the 
plaintiffs  to  deliver  to  the  payee,  or  to  return  to  the 
defendants  in  case  a  delivery  was  not  made,  whatever 
the  reason.  In  fact,  it  seems  to  me  that  upon  the  de- 
fendants taking  exclusive  possession  of  the  undelivered 
certified  check  that  belonged  to  the  plaintiffs,  they 
assented  to  the  use  of  the  fund  actually  made  by  the 
bank.  The  fact  that  the  check  never  went  into  the 
hands  of  the  payee  makes  it  unnecessary  to  determine 
what  rights  the  defendants  would  have  otherwise  had 
to  require  presentment  for  payment  to  the  bank  before 
resorting  to  defendants.  The  rights  of  the  defendants 
are  confined  to  any  damage,  it  appears  or  is  presumed, 
followed  any  negligence  of  the  plaintiffs.  I  do  not  see 
that  any  negligence  can  be  attributed  to  the  plaintiffs 
beyond  their  permitting  or  being  responsible  for  the 
certification. 

The  case  is  not  complicated  by  the  plaintiffs  becom- 
ing repossessed  of  the  check  before  this  action.  The 
assignment  made  by  Mrs.  Halpine  would  have  only 
justified  an  action  upon  the  check  as  such,  if  it  had 
been  returned  to  plaintiffs,  but  it  never  was,  and  the 
plaintiffs  would  not  have  been  bound  to  retake  it  from 
a  wrong  doer. 

On  the  evidence,  as  I  read  it,  interest  should  not 
have  been  calculated  from  an  earlier  date  than  Janu- 
ary 24,  1877,  that  being  the  time  of  the  first  defendants' 
demand.  As  I  think  the  court  below  would  have  so 
held,  if  specific  attention  had  been  called  to  this,  it  is 
not  necessary  to  make  this  modification  depend  upon 
the  plaintiffs  being  deprived  of  the  costs  of  the 
appeal. 

With  the  reduction  suggested  the  judgment  should 
be  affirmed  with  costs. 

Freedman,  J.,  concurred. 
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SARAH  H.  HAZEWELL,  Plaii^tiff  aitd  Appel- 
LANT,  V.  GERSHOM  H.  COURSEN,  Defeio). 
ANT  AND  Respondent.* 

L  Trialy  conduct  of, 

1.  Inconsistent  claims. 

(a)  liight  of  party  to  go  to  the  jury  on. 
A  party  should  not  be  allowed  to  go  to  the  jury  in  such  form 
as  that,  in  event  of  one  claim  distinctly  interposed  by  him 
and  sustained  by  his  evidence  being  rejected  by  them,  he 
may  full  back  upon  another  position,  upon  which  to  rest  a 
verdict  wholly  irreconcilable  with  the  one  disallowed,  with- 
out sufficient  evidence  to  support  it. 
1.  Limitatum  of  right  in  this  respect, 
{a)  A  party  must  be  limited  to  a  consistent  statement  of 
a  claim. 

2.  Position  taken  at  trial,  effect  of. 

(a)  When  counsel  at  the  trial  limits  himself  to  a  distinct  posi- 
tion with  reference  to  his  client^s  rights,  there  is  no  error  in 
ooi{fining  him  to  such  position, 

II.  Miurimn, 

1.  Altrgam  eontraria  non  e$t  audiendtta, — This  maxim  applied. 

III.  Trovrr. 

1.    ('ONVUUHION,  WnAT  MAT  BE  THE  SUBJECT  OF. 

((f)  Contract  for  sale  of  lands  may  be. 

IV.  u\ofi  titgotiaN^  chose  in  action. 

1.    AnHtOMKK     FROM     AGENT     OF     OWNER    TAKES    AB    AGAINST    THB 
OWNUH«    WHEN. 

(a)  Whon  tho  nginit  is  vested  with  the  apparent  control  as 
ownor^  and  the  assignee  is  a  bona  fide  purchaser  for  value 
without  uotict*, 

1.    VaM'K,    WHAT  IXINSTITUTES  IN  SUCH  CASE. 

I,  Vohintttry  asitumption  hy  agent  of  a  daim  for  which 
\w  wm  not  liable,  but  which  was  necessary  to  be  paid 
to  sooun>  corlHin  interests  of  the  assignee,  and  which 


"^  KoTK.  —On  a  former  trial  of  this  action  the  complaint  was  dia- 
inl»8iHL  On  ap|H\il  to  the  general  term,  a  new  trial  was  ordered. 
For  the  opinion  of  the  court  delivered  on  that  api^eal,  see  36  X.  71 
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the  assignee  declined  to  pay,  and  the  subsequent  as- 
signmcnt  of  the  chose  in  action  in  consideration  of 
the  assignee's  payment  of  the  claim,  and  its  wbsequent 
payment  hy  the  absignbs,  wUL  constitute  parting  with 
value, 
(a)  In  the  case  at  bar  the  assignee  had  become  in- 
volved as  a  defendant  in  a  litigation  with  a  third 
party,  in  wbich  suit  the  assignor  had  improperly 
interfered  and  made  statements  adverse  to  the 
assignee's  interests,  which  the  assignor  afterward 
admitted  to  be  unfounded,  and  withdrew ;  but  the 
action  could  not  be  withdrawn,  and  the  assignee's 
interest    secured   without    the   payment    to    the 
plaintiff's  solicitor  of  $2,000,  which  the  assignee 
declined  to  pay,  and  the  assignor  thereupon  un- 
dertook and  promised  to  make  the  payment  him- 
self.    And  thereupon,  to  raise  the  money  with 
which  to  make  such  payment,  he  sold  the  chose 
in  action  to  the  assignee,  who  paid  him  therefor 
$250  cash,  and  agreed  to  pay  the  said  the  $2,000, 
which  he  afterwards  did : — 

Held, 
that  the  payment  of  the  $2,000  was  parting 
with  value,  although  the  $2,000  wm  not  a  legal 
'   ddt  of  the  agent  until  he  undertook  to  pay  it, 
2.  ApPABEiirr  control  of  agent  as  owner. 

1.  Where  the  agent  is  intrusted  by  the  real  owner  with  an  as- 
ngnment  of  a  chose  in  action  executed  in  llank,  he  is  invested  by 
the  owner  with  the  apparent  control  of  it  as  owner. 

Before  Van  Vobst  and  Speib,  JJ. 

Decided  March  8,  1879. 

This  action  is  for  the  conversion  of  a  certain  con- 
tract. The  contract  was  made  between  J.  N.  Fellows 
and  George  R.  Hazewell,  and  by  it  Fellows  agreed  to 
sell  and  convey  to  said  George  R.  Hazewell  fifty  acres 
of  land  for  $20,000,  payable  in  installments  as  follows : 
$2,000  on  May  26,  1860,  $8,000  on  Jan.  5,  1861, 
when  a  deed  was  to  be  given  to  said  George  R.  Haze- 
well,   or  to  any   person  he  might  designate,   and  a 
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mortgage  was  to  be  given  back  for  $15,000,  payable  in 
installments.  The  complaint  alleged  that  said  George 
R.  Hazewell,  on  May  22,  1861,  assigned  the  contract 
to  Greorge  C.  Genet  in  trnst  for  the  plaintiff ;  that  abont 
Nov.  20,  1863,  Genet,  without  plaintiff's  knowledge, 
executed  an  assignment  of  the  contract  in  blank  and 
delivered  it  to  George  R.  Hazewell,  who,  on  July  26, 
1865,  filled  in  defendant's  name  in  the  blank  assignment 
and  delivered  it  to  the  defendant  as  security  for  a  loan 
of  $250;  and  that  plaintiff  had  tendered  $250,  and 
interest  thereon,  to  defendant,  and  demanded  said  con- 
tract and  a  return  thereof,  which  was  refused  by  him. 
Neither  the  contract,  nor  the  assignment  to  Genet, 
nor  that  by  Genet,  disclosed  any  interest  in  the  plaint- 
iff in  the  contract.  Other  matters  appear  in  the 
opinion. 

Oeorge  C.  Oenetj  attorney,  and  of  counsel,  for  ap- 
pellant. 

C.  D.  Burrillj  attorney,  and  John  JE.  BurriUj 
counsel,  for  respondent. 

By  the  Court. — Van  Vobst,  J. — Two  questions 
were  principally  litigated  on  the  trial  of  this  action. 

One  was,  whether  or  not  the  plaintiff  was  the  owner 
of  the  contract,  made  between  Fellows  and  George  R. 
Hazewell,  described  in  the  complaint ;  and  the  other 
whether  or  not  the  defendant  was  guilty  of  a  conver- 
sion of  the  same.  As  neither  on  the  face  of  the  con- 
tract, nor  in  the  assignment  thereof  by  Hazewell  to 
Mr.  Genet,  is  any  interest  in  the  plaintiff  disclosed, 
the  fact  of  the  plaintiff's  ownership,  if  it  existed, 
would  have  to  be  established  by  extrinsic  evidence. 

This  the  plaintiff  sought  to  prove  on  the  trial.  The 
principal  witness  called  on  the  plaintiff's  behalf,  to 
testify  on  this  subject,  was  her  husband,  George  R. 
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Hazewell,  one  of  the  parties  to  the  contract.  All  "p&j- 
ments  on  the  contract  had  been  made  by  him  personally. 
Certainly,  no  person  was  in  a  better  condition  to  show 
whose  money  it  was,  which  entered  into  these  pay- 
ments. The  first  payment  was  made,  as  appears  by  a 
receipt  indorsed  on  the  contract,  on  the  20th  day  of 
May,  1860.  The  sam  then  paid  was  $2,000 ;  another 
payment  of  $3,000  was  made  four  years  thereafter,  in 
May,  1864. 

Upon  the  trial,  Gteorge  R.  Haze  well  testified,  that 
the  first  payment  of  $2,000  was  made  at  Scran  ton,  in 
cash.  He  stated  that  he  got  this  money  in  coin  or  bills 
from  his  wife.  He  says,  "  I  stated  to  her  when  I  got 
it,  what  use  I  intended  to  make  of  it ;  she  approved  of 
it  and  gave  me  the  money." 

In  regard  to  the  payment  of  $3,000,  made  in  May, 
1864,  he  testified,  that  he  got  this  money  in  bills  from 
his  wife,  a  day  or  two  before  the  payment  was  made. 
That  she  came  to  his  office  and  brought  the  money  to 
him,  to  pay  on  the  contract,  and  he  paid  it  over. 

The  evidence  of  this  witness  was  much  shaken,  both 
upon  his  cross-examination  and  through  the  testimony 
of  other  witnesses,  in  several  particulars.  Fellows,  to 
whom  the  payments  were  made,  is  in  conflict  with  him, 
as  to  the  time  when,  the  place  where,  and  the  form  in 
which  the  payments  were  made.  He  is  contradicted 
by  other  witnesses,  as  to  several  other  matters  testified 
to  by  him.  The  learned  judge,  in  his  charge  to  the 
jury,  alluded  to  these  contradictions,  but  in  the  end 
charged  that  if  the  jury  should  find  ''on  the  testimony 
of  Hazewell  that  these  $2,000  and  these  $3,000  were 
the  moneys  of  Mrs.  Hazewell,  then  on  the  first  point 
they  should  find  for  the  plaintiff. ' '  The  plaintiff  s  coun- 
sel do  not  appear  to  have  been  satisfied  with  this  lim- 
itation of  the  learned  judge  in  his  charge  as  to  the 
moneys  with  which  these  payments  were  made,  but 
sought  to  extend  her  right  to  the  contract,  through  a 
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general  proposition,  which  the  judge  was  asked  to 
charge,  that  it  was  hers,  if  her  money  went  into  the 
contract  at  any  time  before  the  same  was  transferred 
to  the  defendant  by  her  husband.  The  learned  judge, 
admitting  that  such  abstract  proposition  was  true, 
stated  that  it  had  no  reference  to  the  facts  in  this 
action,  as  proved  by  the  plaintiff,  and  declined  so  to 
charge,  to  which  the  plaintiff  excepted. 

The  plaintiff's  counsel  also  asked  the  judge  to 
charge,  that  if  Hazewell  owed  plaintiff,  and  he  trans- 
ferred the  contract  in  payment  of  that  debt  to  her,  it 
gave  her  a  title,  even  if  the  money  paid  was  not  her 
money.  The  learned  judge  declined  so  to  charge,  for 
the  reason  stated  by  him,  that  it  was  ''an  entirely  differ- 
ent proposition  "  from  what  plaintiff  had  taken  ''  dur- 
ing the  trial;"  and  stated,  ''  you  choose  to  put  yourself 
upon  the  fact  that  her  money  went  into  the  contract, 
and  we  have  tried  the  case  on  that  assumption,  and  at 
the  end  of  the  plaintiff's  case  I  asked  what  was  the 
position  taken  by  the  plaintiff  on  that  point,  and  it  was 
stated  that  the  $2,000  and  the  $3,000  were  the  moneys 
of  the  plaintiff  at  the  time  they  were  paid." 

The  plaintiff's  counsel  in  this  request  doubtless 
relied  upon  the  evidence  of  Mr.  Genet  and  the  plaint- 
iff, to  support  the  idea  that  the  plaintiff's  money  in 
some  other  way  went  into  the  contract.  The  evidence 
to  reach  such  conclusion  is  not  satisfactory.  But  it 
was  argued  on  the  appeal,  by  the  appellant's  counsel, 
in  support  of  this  proposition,  that  the  evidence  shows 
that  plaintiff  had  allowed  her  moneys,  to  the  extent  of 
$12,000,  to  be  applied  by  Mr.  Genet,  her  agent  and  at- 
torney, to  satisfy  a  debt  owing  by  her  husband  in  the 
year  1857,  to  one  of  his  creditors,  and  that  Genet  at 
about  that  time  also  paid  to  Hazewell,  of  the  plaintiff's 
moneys  $2,600,  in  addition,  to  be  invested  by  him  for 
her,  which  it  is  now  urged  went  into  this  contract. 
But  these  latter  moneys,  received  two  years  before  the 
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contract  in  question  was  made,  were  not,  and  coald  not 
be  the  moneys,  which,  nnd^r  the  evidence  of  Hazewell, 
went  into  that  contract.  It  is,  however,  attempted  by 
the  plaintiff  s  counsel  to  connect  this  latter  contract 
with  one  previously  made,  called  the  Woodman  and 
Fellows  contract.  But  whatever  money  of  plaintiff 
went  into  the  Woodman  and  Fellows  contract,  if  any, 
was  wholly  lost  to  her,  as  that  contract  was  foreclosed 
by  Fellows,  through  the  default  of  the  other  party  in 
making  payments  thereon,  long  before  the  contract  of 
1860  was  made,  and  the  property  was  bought  in  by 
Fellows ;  and  that  contract  formed  no  part  of  the  con- 
sideration of  the  contract  now  under  consideration,  as 
Fellows  distinctly  testified  on  the  trial. 

These  claims  nOw  interposed  by  the  appellant's 
counsel,  would  place  the  case  before  the  jury  in  op- 
posed positions.  One  ground  distinctly  and  clearly 
taken  under  the  evidence  wad,  that  it  was  with  the 
plaintiffs  identical  moneys,  placed  by  her  in  her  hus- 
band's hands  for  the  purpose,  that  the  payments  upon 
the  contract  in  1860  and  1864  were  made. 

This  is  unqualifiedly  testified  to  by  the  plaintiff's 
husband,  who  made  these  payments.  If  his  evidence 
was  true,  then  the  contract  could  not  have  been  turned 
over  in  payment  of  a  debt  from  her  husband  to  the 
plaintiff,  and  it  would  have  been  her  property  in  virtue 
of  such  payments.  Nor  does  the  evidence  sustain  the 
proposition  that  her  moneys  went  into  the  contract, 
otherwise  than  by  force  of  such  payments. 

We  cannot  discover  any  evidence  which  would  have 
justified  the  jury  in  finding  that  the  contract  was 
turned  over  to  Genet  by  Hazewell,  in  payment  of  a 
debt  due  from  him  to  the  plaintiff.  And  we  conclude 
that  the  learned  judge  was  right,  in  his  instructions  to 
the  jury,  in  limiting  the  plaintiff's  demands  as  he  did, 
under  the  circumstances  of  the  case,  and  the  course  of 
the  trial,  to  the  question  as  ta  whether  the  payments 
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were  made  with  her  moneys  as  testified  to  by  her  hus- 
band, and  if  they  were,  the  plaintiff  would  be  entitled 
to  a  verdict. 

A  party  should  not  be  allowed  to  ask  from  the  jury 
a  verdict  upon  one  of  two  or  more  claims,  wholly 
opposed  to  each  other. 

A  case  should  not  be  allowed  to  go  to  the  jury  in 
such  form,  that  in  the  event  that  a  claim  distinctly  in- 
terposed by  one  of  the  parties,  sustained  by  his  evi- 
dence, should  be  rejected  by  them,  they  might  fall 
back  upon  another  position  upon  which  to  rest  a  ver- 
dict, wholly  irreconcilable  with  the  one  disallowed, 
without  sufficient  evidence  to  support  it.  Truth  and 
justice  require  that  a  party  should  be  limited  on  the 
trial  to  a  consistent  statement  of  a  claim. 

"  Allegans  contraria  non  est  avdieTidus ''  is  a  rule 
of  logic,  and  is  applied  in  courts  of  law. 

The  learned  judge  states  that  the  plaintiff's  counsel 
limited  himself  to  a  distinct  position  with  respect  to 
the  plaintiff's  rights  to  the  contract,  and  having  done 
so,  there  is  no  error  in  confining  the  plaintiff  to  such 
position  (Paige  v.  Fazackerley,  36  Barh,  392). 

The  remaining  question  is,  was  there  a  conversion. 
This  inquiry  could  only,  however,  arise,  should  the 
jury  find  that  the  contract  was  the  plaintiff's  property. 
Hazewell  testified  that  he  received  the  contract,  with 
his  wife' s  assent,  from  Genet,  to  whom  he  had  assigned 
it  in  1860. 

He  testifies  that  he  was  authorized  to  borrow  money 
on  the  contract,  or  if  he  saw  a  good  opportunity,  he 
was  authorized  to  sell  it.  In  his  words  "  I  was  to  bor- 
row money  on  it,  or  sell  it  to  obtain  money  for  my  own 
purposes.  I  was  to  use  it  as  I  pleased,  either  to  sell  it 
or  borrow  money  on  it." 

Hazewell  assigned  and  delivered  the  contract  to  the 
defendant,  as  he  testifies,  as  security  for  moneys  to  be 
loaned  thereon,  to  the  extent  of  $2,000,.  only  $260  of 
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which  T^as,  however,  paid.  If  that  statement  is  true, 
the  defendant,  to  whom  a  tender  has  been  made  of  the 
amonnt  so  claimed  to  have  been  advanced  upon  the 
contract,  and  who  refused  to  redeliver  it,  is  liable,  in 
the  action  for  a  conversion,  and  it  would  have  been  the 
duty  of  the  jury  so  to  decide. 

The  learned  judge  charged  the  jury  that  if  plaintiff 
was  the  owner,  and  Hazewell  had  not  been  invested  bv 
her  with  the  power  of  disposing  of  it  as  he  pleased,  but 
only  for  the  purpose  of  raising  money  on  it,  and  that 
if  Hazewell  parted  with  it,  upon  a  promise  on  the  part 
of  the  defendant  to  furnish  $2,000,  only  $250  of  which 
was  paid,  that  then  the  defendant  was  guilty  of  a  con- 
version of  the  contract.  The  judge's  charge  in  this 
respect  was  correct.  The  testimony  of  Hazewell  in 
regard  to  an  agreement  to  loan  $2,000  on  the  contract 
is  denied  by  the  defendant.  He  swears  that  he  pur- 
chased it  from  him. 

The  consideration  for  the  purchase,  as  testitied  to 
by  the  defendant,  was  $250,  paid  by  him  to  Haze- 
well in  cash,  and  the  further  payment  of  $2,000  and 
upwards,  expenses  of  an  action  pending  in-  equity  in 
the  State  of  New  Jersey,  in  favor  of  one  Tilford  against 
the  defendant,  which  expenses,  as  claimed  by  defend- 
ant, were  occasioned  by  the  improper  interference  of 
Hazewell  in  such  suit,  in  favor  of  the  plaintiff  therein, 
he  having  made  certain  statements  and  claims  in  that 
action  prejudicial  to  the  rights  of  the  defendant,  grow- 
ing out  of  a  policy  of  life  insurance  the  subject  of 
that  action,  and  which  had  been  theretofore  assigned 
by  Hazewell  to  the  defendant. 

These  claims  and  statements  of  Hazewell,  adverse 
to  the  defendant's  interests,  interposed  in  such  action, 
were  afterwards  admitted  by  him  to  be  unfounded, 
and  he  withdrew  the  same  ;  but  the  action  could  only 
be  withdrawn,  and  the  defendant's  interests  secured, 
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by  the  payment  of  certain  expenses  incident  to  the 
action,  amounting  to  about  $2,000. 

These  facts  were  testilied  to  by  the  defendant,  who 
also  stated  that  he  refused  to  pay  such  expenses,  and 
that  Hazewell,  who  had  occasioned  them,  agreed  to  do 
so.  Hazewell  proposed  to  raise  the  funds,  according  to 
the  defendant's  evidence,  by  disposing  of  the  contract 
for  that  purpose.  In  their  attempts  to  do  this  they 
were  unsuccessful,  and  Hazewell  in  the  end  proposed 
to  sell,  and  did  sell  the  contract  to  the  defendant  for 
$250  cash,  but  defendant  was  to  pay,  in  addition,  the 
expenses  of  the  suit  in  New  Jersey,  which  he  after- 
wards did. 

This  is,  in  short,  the  defendant's  account  of  the 
transaction,  through  which  he  acquired  title  to  the 
contract. 

The  plaintiff's  counsel  submitted  to  the  judge 
various  requests  to  charge  the  jury  upon  this  branch 
of  the  case. 

The  judge  was  in  substance  requested  to  charge  the 
jury,  that  if  they  believed  the  money  of  the  plaintiff 
went  into  the  contract,  defendant  was  not  a  bona  fide 
purchaser  thereof. 

That  the  transfer  to  the  defendant  was  entirely  un- 
authorized by  her,  and  did  not  operate  to  deprive  her 
of  her  interest. 

He  also  asked  the  judge  to  charge  that  the  con- 
sideration from  the  defendant  to  uphold  the  transfer 
must  be  money  and  not  a  precedent  debt,  even 
although  Hazewell  may  have  been  clothed  with  an 
apparent  power  to  deal  with  the  contract. 

The  judge  did  charge,  that  if  the  jury  should  find 
from  the  facts  existing  in  the  case  that  the  plaintiff 
gave  her  husband  the  apparent  control  of  the  contract 
as  owner,  the  defendant  had  a  right  to  deal  with  him 
as  the  owner,  and  if  in  trusting  to  that  he  paid  money 
upon  it,  he  is  a  bonajide  holder.     And  further,  that  if 
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defendant  made  the  agreement  testified  to  by  him 
upon  the  faith  of  the  contract  and  assignments,  and 
in  the  honest  belief  that  the  same  belonged  to  Haze- 
well,  and  without  notice  that  the  plaintiff  had  any 
interest  therein,  and  on  such  belief,  and  on  the  faith  of 
the  contract  and  assignment,  paid  the  money  testified 
to  by  him,  that  would  entitle  him  to  a  verdict. 

He  also  charged  that  if  Hazewell's  account  of  the 
transaction  was  true,  and  the  plaintiff  was  the  owner 
of  the  contract,  she  would  be  entitled  to  a  verdict. 

K  on  the  other  hand  the  defendant's  account  of  the 
transaction  was  true,  then  all  he  did  pay  was  money, 
and  there  was  no  precedent  debt  satisfied,  because,  on 
the  faith  of  that  assignment,  defendant  went  to  New 
Jersey  and  paid  certain  moneys,  and  therefore  it  was 
not  a  precedent  debt. 

We  ai*e  of  opinion  that  the  charge  of  the  learned 
judge  was  correct. 

In  regard  to  the  moneys  paid  in  New  Jersey,  the 
same  was  not  a  legal  debt  of  Hazewell  until  he  under- 
took to  pay  it. 

It  was,  upon  the  defendant' s  evidence,  an  expense 
occasioned  by  the  unjust  interference  of  Hazewell  in 
that  litigation.  Hazewell  might  feel  himself  in  honor 
bound  to  pay  it ;  defendant  declined  to  pay  it.  We 
cannot  say  that  he  could  have  been  legally  compelled 
to  pay  it.  It  was  to  be  paid,  however,  as  a  condition 
to  the  withdrawal  of  the  litigation  which  Hazewell  had 
encouraged.  It  was  doubtless  for  the  advantage  of 
the  defendant  that  it  should  be  paid,  still,  he  might,  as 
he  has  testified  he  did,  decline  to  advance  the  money. 

Hazewell  undertook  to  pay  it  himself.  He  thought 
he  was  under  a  moral  duty  to  do  so.  And  in  selling 
the  contract  to  defendant  he  provided  for  the  payment 
of  these  expenses  by  the  defendant.  In  this  view  the 
contract  was  not  turned  over  to  pay  a  precedent 
debt. 


32  HAZEWELL  v.  C0UR8EN. 

'    Opinion  of  the  Court,  by  Van  Vokbt,  J. 

It  was  in  part  to  discharge  an  obligation,  then  first 
assumed  and  agreed  to  be  paid. 

We  think  it  was  fairly  left  to  the  Jury  to  determine 
whether  they  would  accept  the  statements  of  defend- 
ant or  Hazewell  in  regard  to  this  transaction,  and  as  to 
the  true  consideration  of  the  assignment.  If  the  jury 
should  believe  Hazewell  under  the  judge's  charge  the 
plaintiff  was  entitled  to  a  verdict. 

The  jury  evidently  did  not  believe  him,  but  ac- 
cepted the  defendant's  account  as  true.  The  jury  also 
passed  upon  the  question  of  Hazewell' s  authority 
under  the  evidence. 

If  he  exceeded  his  powers  in  making  the  transfer 
the  plaintiff' s  title  would  not  have  been  affected,  for  a 
purchaser  of  a  chose  in  action  must  abide  by  the  case 
of  the  person  from  whom  he  buys  ;  and  no  title  passes 
for  value  even  unless  the  holder  is  clothed  with  title 
and  power  (Moore  v.  Metropolitan  Bank,  55  iT.  T.  41 ; 
McNeil  V,  Tenth  Nat.  Bank,  46  Id.  325  ;  Green  v, 
Warnick,  64  Id.  224 ;  Cutts  v.  Guild,  67  Id.  229  ; 
Shaffer  v.  Reilly,  50  Id.  61). 

But  the  question  of  Hazewell' s  power,  who  had 
been  intrusted  with  the  contract,  having  an  assignment 
in  blank  indorsed  thereon,  as  also  the  consideration 
paid  therefor,  was  for  the  determination  of  the  jury 
under  the  evidence  and  the  judge's  charge. 

The  extent  of  his  power  was  a  question  of  fact,  and 
the  jury  has  passed  upon  it. 

As  no  substantial  error  is  found  in  the  judge's  charge 
or  in  his  refusals  to  charge,  we  cannot  interfere  with 
the  result,  as  there  is  evidence  to  uphold  the  verdict. 

It  may  well  be  that  the  defendant  secured  a  profit- 
able bargain,  and  if  the  plaintiff  had  in  truth  an 
interest  in  the  contract  the  result  may  be  to  her 
pecuniary  injury. 

But  these  consequences  cannot  be  remedied  here^ 
unless  there  was  error  in  the  trial. 
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If  the  plaintiff  intrusted  her  contract  to  her  hns  • 
band,  to  sell  or  dispose  of  as  he  might  deem  best  for 
his  own  advantage,  she  cannot  reasonably  complain  if 
the  defendant's  action,  in  treating  with  her  husband, 
has  resulted  in  a  profitable  arrangement  for  himself. 

We  have  examined  the  exceptions  taken  by  the 
appellant  during  the  course  of  the  trial,  and  can  dis- 
cover no  error  which  would  justify  us  in  disturbing  the 
result. 

The  motion  for  a  new  trial  was  properly  denied  by 
the  judge  who  presided  at  the  trial  term. 

There  was  a  marked  conflict  in  the  evidence,  and 
the  credibility  of  the  witnesses,  and  the  truthfulness 
of  their  statements,  was  fairly  submitted  to  the  jury, 
in  whose  presence  they  were  severally  examined.  The 
jury  had  the  advantage  of  observing  the  demeanor  of 
the  witnesses  in  giving  their  evidence.  This  feature 
can  never  be  reproduced  on  the  argument  of  an  appeal. 
The  rule  is  well  settled  thart  when  there  is  a  conflict  in 
the  evidence  upon  material  points,  and  when  the  truth- 
fulness of  witnesses  on  one  side  or  the  other  is  involved, 
the  verdict  of  the  jury  vrtll  not  be  disturbed  on  appeal 
(Mouse  V.  Sherrick,  63  Barb.  21 ;  Beckwith  v.  N.  Y. 
Central  R.  R.  Co.,  64  Barb.  299). 

If  there  was  any  interest  in  the  plaintiff  in  the  con- 
tract it  was  latent,  as  neither  upon  the  face  of  the 
same,  nor  in  the  assignment  thereof,  was  any  such  in- 
terest disclosed. 

The  assignment  from  Hazewell  to  Genet  shows  no 
trust,  nor  does  it  therein  appear  that  the  same  was 
made  for  a  nominal  consideration  only.  The  large 
consideration,  expressed  in  the  paper  to  have  been 
paid  on  this  assignment,  left  no  room  on  the  part  of 
any  one  to  presume  that  Genet  held  it  in  trust  for  any 
one  or  any  person.  The  re-assignment  from  Genet  to 
Hazewell  was  unqualified  in  its  terms,  and  in  itself  con- 
tained no  notice  that  Hazewell  was  not  the  equitable  as 
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well  as  the  legal  owner  of  the  same,  or  that  the  same 
was  clogged  in  his  hands,  with  any  right  or  interest  in 
any  one,  which  limited  his  power  to  dispose  of  the 
same  as  he  pleased.  The  plaintiflP  s  principal  witness 
to  establish  by  parol  evidence  the  secret  trust  in  her 
favor,  as  well  as  the  terms  and  conditions  of  the 
transfer  to  the  defendant,  was  evidently  discredited  by 
the  jury,  who  either  failed  to  discover  from  the  evi- 
dence any  interest  in  the  plaintiff  to  be  protected,  or 
any  excess  of  authority  on  Haze  well's  part  in  selling 
and  assigning  same  ;  a  risk  which  parties  must  always 
assume  if  they  resort  to  such  exceptional  methods  of 
creating  and  protecting  right,  the  disposition  of  which 
is  well  left  with  the  jury. 

The  result  reached  is  that  the  judgment  and  order 
appealed  from  is  affirmed  with  costs. 


Speir,  J.,  concurred. 


JOSEPH  B.  HEISHON,  Plaintiff,  Appellant 
AND  Respondent,  tj.  THE  KNICKERBOCKER 
LIFE  INSURANCE  COMPANY,  JOHN  A. 
NICHOLS  AND  CHARLES  M.   HIBBARD,  Db- 

FEND  ANTS,  APPELLANTS  AND  RESPONDENTS.* 

I.  Pabties,  bxaminatiok  op. 
1.  Before  complaint  served, 
(a)  Affidavits,  sufficiency  of.  a 
1.  When  they  indicate  that  the  examination  may  be  necessary 

*  Note. — It  is  understood  that  the  court  of  appeals  has  reversed 
the  order  directing  an  examination,  upon  the  ground  that  the  court  at 
special  term  has  no  power  to  make  such  an  order ;  and  that  it  can 
only  be  made  by  a  judge.  This  point  was  not  raised  at  general  term. 
Vide  Albany  Law  Journal^  vol.  19,  p.  458. 
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to  enable  the  plaintiff  to  give  formal  expression  to  the  alle- 
gations which  must  in  the  end  constitute  his  complaint,  they 
are  sufficient. 
fL  FuiunEss  OP  sTATEicsirr  of  cause  of  action,  sffbgt  of. 
(a)  Does  not  establiah  no  necessity  for  an  examination^ 
when. 

Before  Van  Vorst  and  Speir,  JJ. 

Decided  March  8,  1879. 

This  was  a  motion  noticed  for  and  made  at  si)ecial 
term,  for  the  examination  of  defendants  Nichols  and 
Hibbard,  and  an  inspection  of  the  books  of  the  com- 
pany, before  service  of  the  complaint,  for  the  pur- 
pose of  enabling  the  plaintiff  to  make  and  serve  his 
complaint. 

The  application  was  made  on  the  petition  of  the 
plaintiff,  the  affidavits  of  James  P.  Emery,  Mark  Uhl, 
Joseph  H.  Wells,  and  of  plaintiff,  and  the  annual 
reports  of  the  company  from  1867  to  1876,  both  inclu- 
sive, which  reports  are  not  contained  in  the  appeal  book, 
but  which  were  read,  according  to  plaintiffs'  points, 
to  show  a  deficit  of  over  $2,286,000  in  the  financial 
management  of  the  company,  and  an  unlawful  dis- 
bursement of  over  $5,049,000  in  canceling  and  reduo- 
iog  the  amount  and  number  of  the  company's  risks. 
In  opposition  to  the  application,  the  affidavit  of 
Charles  M.  Hibbard  was  read. 

The  affidavit  of  Emery  set  forth  that  he  was  the 
plaintiff's  agent  in  the  matter  of  this  action,  and  made 
the  affidavit  on  his  behalf ;  and  alleged : 

"This  action  is  brought  as  well  for  the  benefit 
of  the  plaintiff  as  of  all  other  policy-holders  of 
said  corporation  similarly  situated,  who  may  come  in 
and  contribute  to  the  prosecution  hereof  and  become 
parties  hereto. 

'^The  nature  of  the  action,  the  substance  of  the 
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cause  of  action,  and  the  nature  of  the  judgment  which 
will  be  demanded  herein,  are  as  follows,  substantially : 

"The  plaintiflf  claims,  and  in  his  complaint  will 
aver,  that  the  transaction  hereinbefore  set  forth  of  the 
procuring  from  him  of  the  surrender  and  cancellation 
of  his  said  four  policies,  and  the  inducing  of  him  to 
accept  said  three  new  policies,  in  exchange  therefor, 
was  a  fraudulent  transaction,  by  reason  of  its  having 
been  a  part  and  parcel  of  the  said  fraudulent  and 
unlawful  'scheme'  for  'twisting'  policies,  and  of  its 
having  been  made  by  said  defendants  part  and  parcel 
of  the  said  wrongful  consjiiracy  and  combination,  and 
by  reason  of  the  wrongful  extortion  and  procurement 
from  him  of  his  said  note  for  $167.67,  and  by  reason  of 
the  said  false  and  fraudulent  pretenses  and  representa- 
tions, made  to  him,  to  induce  him  to  enter  into  such 
transaction,  and  by  reason  of  its  having  been  a  breach 
of  trust  on  the  part  of  said  defendants  ;  said  plaintiff 
will  further  claim  and  allege,  that  he  was  and  is  en- 
titled to  vote  as  a  corporator,  by  reason  of  his  rights  as 
a  policy-holder,  in  the  election  of  directors  ;  also,  that 
the  entire  assets  of  said  corporation,  which  amounted 
to  over  $7,000,000  at  that  time,  were  held  in  trust  for 
the  plaintiff,  and  all  other  policy-holders,  at  all  times 
since  the  date  of  plaintiff's  policy  first  above  men- 
tioned ;  that  his  said  four  policies  were  mutual,  or  par- 
ticipating policies,  and  entitled  to  share  in  all  the 
profits  of  said  corporation  ;  and  that,  by  reason 
thereof,  said  plaintiff  was  and  is,  at  any  time,  entitled 
to  an  accounting  of  the  business  and  affairs  of  said 
corporation,  and  entitled  to  demand  and  have  all 
rights  and  remedies,  incident  to  the  visitorial  powers 
of  a  court  of  equity,  over  all  trust  relations  and  trust 
estates  ;  and  that  said  defendants  were  and  are  the 
trustees  of  the  plaint  iffy  as  a  policy-holder  in  said 
corporation. 

''Plaintiff  will  also  claim  and  aver  in  his  complaint 
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herein,    that  said  individual  defendants,   and  divers 
other  persons  unknown  to  me  or  the  plaintiff,  have,  at 
divers  times  since  the  issuing  of  plaintiff's  policy  first 
above  mentioned,  diverted,  misappropriated  and  con- 
verted to  their  own  use  large  amounts  of  money  belong- 
ing to  said  corporation,  and  forming  part  of  the  said 
trust  estate ;  that  illegal  dividends  have  been  made, 
from  time  to  time,  to  stockholders  of  said  corporation, 
who  were  and  are  unknown  to  me,  or  the  plaintiff ;  and 
that  said  corporation,  by  and  through  its  board  of 
directors  and  its  officers,   has  done  and    committed 
divers  acts  and  things  which  were  illegal  and  in  excess 
of  the  powers  of  said  corporation,  thereby  working  a 
ferfeiture  of  its  charter.      Said  plaintiff  will  claim  and 
aver  that  he  was  deceived  in  said  transaction  ;  that  he 
released  and  surrendered  his  said  four  policies,  and 
gave  said  note  and  accepted  said  new  policies,  while 
wholly  ignorant  as  to  the  value  of  his  said  old  policies, 
and  of  the  true  amounts  of  the  dividends,  or  profits, 
which  stood  to  their  credit  on  the  books  of  the  com- 
pany ;  and  as  to  the  true  position  of  the  company  as  to 
financial  solvency  and  prosperity  ;  and  as  to  the  cor- 
rectness of  the  computations  upon  which  said  surrend- 
er and  changes  were  made ;  and  as  to  the  justice  or 
necessity  of  his  giving  and  paying  said  note  ;  and  also 
as  to  all  other  material  facts  touching  the  said  transac- 
tion ;  and  that  he  had  no  sufficient  knowledge  of  the 
true  nature  of  the  transaction,  or  of  the  fraud  so  prac- 
ticed upon  him,  antil  about  November,  1877. 

"  Said  Heishon  will  further  allege  and  claim,  that 
he  paid  certain  premiums  on  said  new  policies  ;  and 
that  he  was  and  is,  on  an  accounting,  entitled  to  cer- 
tain large  dividends  and  profits  upon  his  said  old  poli- 
cies ;  and  that  there  will  be  found  due  to  him,  by  and 
in  said  corporation,  sufficient  amounts  to  pay  and  can- 
cel all  the  premiums  which  have  become  due  and  are 
unpaid,  if  any,  on  said  old  policies  :  and  that  he  is  en- 
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titled  to  a  rescission  of  said  transactions,  and  to  pay  up 
all  premiums  which  may  be  found  due  from  him  on  a 
restoration  of  said  old  policies. 

''The  judgment  or  decree  demanded  herein  will  be 
for  a  cancellation  and  rescission  of  the  whole  of  said 
transactions  with  him  ;  the  cancellation  of  said  three 
new  policies,  and  the  restoration  and  reinstatement  of 
the  said  four  old  policies  to  their  position  prior  to  such 
surrender,  and  the  restoration  of  said  plaintiff  to  all 
his  rights,  as  they  existed  under  said  four  old  policies; 
and  for  an  accounting  as  to  the  profits  or  dividends 
lawfully  due  or  belonging  to  said  four  policies  and 
each  of  them  ;  and  for  a  general  exhibit  and  account- 
ing of  the  management  of  the  affairs  of  said  corpora- 
tion ;  and  for  a  restoration  and  return  by  the  officers 
and  stockholders  of  said  corporation,  and  by  said  de- 
fendants, Nichols  and  Hibbard,  of  all  moneys  wrong- 
fully received  or  used,  or  misapplied  by  any  or  either 
of  them,  out  of  said  trust  funds,  or  in  any  manner  in 
connection  with  the  business  of  said  corporation,  or 
any  of  the  matters  aforesaid ;  and  for  the  right,  on 
such  account  being  taken,  to  pay  up  any  i)remiums 
which  may  be  found  due  by  said  plaintiff,  to  said  cor- 
poration, and  to  continue  said  old  policies  thereafter 
in  full  force  and  effect ;  and  for  such  other,  or  such 
further  relief  in  the  premises,  as  to  the  court  may  seem 
proper  ;  and  for  the  appointment  of  a  receiver,  to  con- 
tinue hereafter  the  regular  business  of  said  corporation, 
and  for  the  cancellation  and  retirement  of  the  entire 
guarantee  capital  of  said  company,  if  the  same  shall 
seem  to  be  necessary  to  insure  its  future  solvency. 

''For  the  purpose  of  enabling  the  plaintiff  to  make 
and  serve  his  complaint  herein,  it  is  necessary  to  take 
the  examinations  or  depositions  of  said  defendants, 
John  A.  Nichols  and  Charles  M.  Hibbard,  individually, 
and  of  the  said  John  A.  Nichols,  as  the  president, 
and  on  behalf  of  said  corporation,  touching  the  mat- 
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ters  hereinbefore  set  forth,  to  wit:  To  examine  said 
corporation,  by  and  throngh  its  said  president,  as  to 
all  facts  relating  to  the  said  policies,  old  and  new,  so 
issued  to  said  plaintiff ;  the  said  surrender  thereof  by 
said  plaintiff  ;  the  amount  paid  or  allowed  to  plaintiff 
for  the  same ;  also  the  facts  touching  the  carrying  out 
of  said  scheme  ;  the  number  and  amoant  in  the  whole, 
of  all  such  surrenders  or  changes,  and  the  nature 
thereof;  the  surrenders  themselves,  signed  by  the 
policy-holders  ;  the  names  of  the  stockholders  of  said 
corporation,  the  amounts  of  stock  held  by  them  re- 
spectively, that  they  may  be  made  defendants  herein, 
if  the  plaintiff  be  so  advised  ;  whether  or  not  any  div- 
idends or  profits  have  wrongfully  accrued  or  been  paid 
to  any  i)erson,  and  to  whom,  in  the  course  of  the  busi- 
ness, and  out  of  the  funds  of  said  corporation,  since  the 
dates  of  the  plaintiff's  said  four  old  policies  ;  all  of 
which  matters  will  appear  in  and  by  the  books,  records 
and  papers  of  said  corporation,  and  which  are  within 
the  knowledge  and  under  the  official  control  of  said 
John  A.  Nichols,  as  such  president. 

"  To  examine  said  Nichols  individually,  as  to  what, 
if  any,  amounts  of  money,  dividends,  or  profits,  he 
has  made  or  received,  out  of  and  by  means  of  the  said 
nnlawfal  acts  and  matters  hereinbefore  set  forth, 
either  as  an  officer,  employee,  or  stockholder ;  and  as 
to  his  knowledge  of  the  said  wrongful  acts  of  said 
Hibbard  ;  and  when  such  knowledge  was  acquired. 

"To  examine  said  Hibbard  as  to  the  wrongful  acts 
and  matters  hereinbefore  set  forth  and  charged  to  him 
personally,  as  to  the  true  mathematical  calculations 
and  values  relating  to  said  four  old  policies,  for  all  the 
purposes  aforesaid ;  as  to  the  extent  and  number  of 
the  said  false  records,  so  alleged  to  have  been  made  by 
him  ;  and  as  to  the  false  or  other  entries  made  in  con- 
nection therewith,  in  the  books  of  the  said  corporation, 
so  far  as  he  knows  the  same  ;  and  as  to  the  use  made 
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by  him  of  said  note  of  $187.67,  and  whether  or  not, 
he,  or  any  other  person,  and  who,  received  or  nsed  the 
proceeds  thereof ;  and  as  to  what  amount  of  money  he 
wrongfully  exacted  or  received  from  myself  in  connec- 
tion  as  aforesaid  with  my  said  employment,  and  what 
use  he  made  of  the  same  ;  and  whether  or  not  he  paid 
the  same  over  to  said  corporation. 

"I  further  aver,  that  said  corporation  has  been 
requested  to 'produce,  or  to  allow  an  examination  of, 
the  plaintiff  s  release,  or  releases,  of  his  said  four  old 
policies  ;  and  I  am  informed  that  it  has  refused  to 
grant  such  request ;  and  that  it  is  necessary  that  each 
of  said  twisted  policies,  and  the  releases  thereof,  be 
exhibited  to  plaintiffs  counsel  to  enable  the  plaintiff 
to  make  his  said  complaint ;  and  I  ask,  on  behalf  of 
said  plaintiff,  that  an  order  be  made,  directing  said 
defendants  to  be  examined  as  herein  set  forth,  and  ac- 
cording to  law  and  the  practice  of  this  court ;  and 
directing  said  corporation  to  deposit  with  the  clerk  of 
this  court  all  the  said  twisted  policies  (517)  whose 
numbers  aie  given  in  *  Exhibit  A,'  forming  part  of 
this  affidavit,  and  the  releases  thereof,  on  or  before  the 
day  fixed  for  such  examinations,  that  the  plaintiff  and 
his  attorney  may  inspect  and  copy  the  ^ame  for  the 
purpose  aforesaid." 

Prior  to  the  statements  above  extracted,  the  affidavit 
had  in  substance  set  forth  that  said  company  was 
organized  on  a  basis  of  a  guarantee  capital  stock  of 
$100,000,  divided  into  $26  shares,  with  power  to  in- 
crease ;  that  by  its  charter,  and  various  amendments 
thereof,  the  owners  of  the  guaranteed  capital  were 
entitled  to  an  annual  interest  of  seven  per  cent, 
and  to  twenty  per  cent,  of  the  net  earnings,  the 
remaining  profits  to  be  divided  equitably  among  those 
policy-holders  whose  policies  were  issued  on  the 
mutual  or  participation  plan;  and  each  insurer  to 
whom  profits  should  be  apportioned  was  entitled  to 
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one  vote  under  certain  conditions,  at  each  election  of 
directors ;  and  the  business  of  the  company  was  placed 
under  the  control  of  a  board  of  directors,  one-half  of 
whom  were  required  to  be  stockholders,  and  the 
remainder  might  be  chosen  from  among  the  insurers 
for  life ;  and  it  was  provided  that  the  business  of  the 
company  should  be  conducted  on  the  mutual  principle, 
but  that  any  person  might  obtain  insurance  without 
participation  in  the  profits. 

It  had  further  set  forth  that  the  business  of  the 
company  had  been  almost  wholly  conducted  on  the 
mutual  principle. 

It  had  further  set  forth  that  prior  to  October  24, 
1866,  the  company  had  issued  to  the  plaintiflf  on  his 
four  several  applications  its  four  several  policies,  by 
each  of  which,  in  consideration  of  certain  payments  to 
be  made,  it  insured  the  plaintiffs  life  during  the  whole 
continuance  thereof,  in  the  sums  in  said  policies  men- 
tioned (to  wit:  $1,500,  $2,000,  $1,500,  $5,000),  upon 
certain  terms  and  conditions  which  the  affiant  was 
unai>le  to  specify^  the  policies  being  in  possession  of 
the  company. 

It  had  further  set  forth  that  plaintiflf  had  kept 
and  performed  all  the  terms  and  conditions  of  said  four 
policies  to  be  by  him  kept  and  performed,  until  Novem- 
ber 21,  1873. 

It  had  further  alleged  as  follows :  *'Said  plaintiflf 
has  informed  me,  and  I  verily  believe  from  such  infor- 
mation, and  from  the  nature  and  circumstances  of  the 
transactions  hereinafter  named,  that  said  plaintiflf  is 
not  sufficiently  familiar  with  the  facts,  and  has  not  the 
requisite  knowledge,  or  information,  touching  all  the 
matters  herein  referred  to,  to  enable  him  to  make  this 
aflSdavit,  or  to  make  and  serve  his  complaint  in  this 
action,  nor  does  he  know  the  sources  of  such  requisite 
knowledge  or  information  from  which  the  same  can  be 
obtained,  nor  do  I  myself,  except  as  herein  set  forth." 
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It  had  then  further  alleged  that  abont  February  1, 
1873,  the  comi)any  employed  the  affiant  to  obtain  from 
the  holders  of  old  policies  on  which  a  large  liability  had 
accrued,  and  as  against  which  the  company  was  re- 
quired by  law  to  keep  safely  invested  a  large  reserve, 
and  to  obtain  from  the  holders  of  premium  loan,  or  note, 
policies,  the  surrender  and  cancellation  of  the  same,  and 
to  induce  them  to  accept  in  exchange  therefor  new 
policies,  to  be  issued  at  the  advanced  ages  of  the  in- 
sured, and  at  the  increased  rates  of  premium  required  at 
said  advanced  ages ;  and  also  employed  the  affiant  to 
purchase  outstanding  i)olicies  for  amounts  considerably 
less  than  the  legal  reserve  required  to  be  kept  thereon  ; 
it  had  further  alleged  that  the  affiant  was  so  employed 
for  the  purpose  of  carrying  out  an  extensive  scheme  of 
procuring  the  cancellation  of  said  old  policies  by  means 
of  fraudulent  concealment  of  facts,  and  false  and 
fraudulent  statements,  and  had  set  forth  the  general 
character  of  the  concealments  and  misrepresentations 
to  be  adopted.  It  had  then  averred  that  said  scheme 
was  adopted  mainly  under  the  management  and  direc- 
tion of  defendants  Nichols  and  Hibbard,  and  that  the 
affiant  was  employed  at  the  instance  of  said  Nichols  for 
the  express  purpose  of  carrying  out  such  scheme,  and 
then  proceeded :  *'  The  object  of  such  scheme  was,  and 
my  instructions  were,  by  the  means  aforesaid,  and  by 
all  or  any  means,  to  induce  as  many  as  possible  of  the 
policy-holders  of  said  company  to  surrender  and  cancel 
their  policies,  the  effect  of  which  would  be,  and  was, 
7)ery  greatly  to  lessen  the  apparent  ^  lidbilities '  ^ 
the  company^  at  least  to  the  extent  of  the  '  reserve ' 
set  free,  or  liberated,  by  the  process  of  cancellation  of 
policies,  less  the  expenses  and  allowances  ;  also  to  get 
rid  of  a  large  amount  of  premium  notes  and  loan 
notes ;  also  to  acquire  a  large  amount  of  apparently 
new  business  ;  and  also  to  wrongfully  and  unlawfully 
make  and  acquire  a  large  amount  of  apparent  profits, 
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out  of  which  large  dividends  of  money  or  scrip  could 
be  wrongfully  and  unlawfully  made,  to  and  for  the 
owners  of  the  said  guarantee  capital." 

It  had  then  farther  set  forth  that  during  the  employ- 
ment of  the  affiant,  he  and  his  assistants  had  obtained, 
in  the  manner  and  for  the  purposes  aforesaid,  the 
cancellation  of  one  thousand  policies  or  more,  and  then 
proceeded  to  allege :  '^  I  cannot  give  an  exact  estimate, 
or  statement,  of  the  precise  extent  of  my  services,  or 
make  any  exact  estimate  of  the  gain  or  profit  to  said 
company,  or  to  its  stockholders,  or  to  said  defendants 
I)er8onally,  for  the  reason,  that  shortly  after  the  termi- 
nation of  my  said  employment,  my  desks,  which  con- 
tained the  books,  papers  and  records  connected  with 
my  said  business  and  employment,  and  nearly  all  of 
my  private  books  and  papers,  and  which  were  in  the 
rooms  used  by  myself  and  my  assistants,  and  in  the 
building  of  said  corporation  occupied  by  it  for  its 
offices,  were  wrongfully  broken  open^  and  said  books^ 
records  and  papers  taken^  or  stolen  therefrom^  and  I 
have  never  since  seen  them,  or  been  able  to  obtain 
them ;  and  I  verily  believe  that  they  were  so  taken  by 
said  defendant,  Charles  M.  Hibbard,  and  one  Upson, 
then  and  now  chief  bookkeeper  of  said  company." 

It  had  then  further  set  forth  that  in  the  course  of 
the  affiant's  employment,  he  had  instructed  various 
local  agents  of  the  company  located  in  different  parts 
of  the  country  in  the  ''method  and  mysteries"  of  ob- 
taining cancellations  of  policies,  and  on  information 
and  belief,  that  subsequent  to  his  employment  the  said 
scheme  was  extensively  prosecuted  by  many,  if  not  aU, 
the  agents  of  the  company. 

This  affidavit  then  proceeded  as  follows  : 

"From  all  the  facts  and  information  herein  alleged, 
I  verily  believe  that  a  very  large  amount  of  money — 
many  hundreds  of  thousands  of  dollars — of  wrongful 
or  illegal  profit  or  gain  resulted  to  the  company,  and 
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to  all  the  stockholders  thereof,  by  means  of  the  adop- 
tion and  prosecution  of  said  alleged  scheme." 

It  had  then  set  forth,  on  information  and  belief,  that 
defendant,  Nichols,  owned  a  majority  of  the  guarantee 
capital,  and  was  thereby  enabled  to,  and  in  fact  did, 
exercise  absolute  control  of  the  management  of  said 
company,  and  that  he  had  thereby  wrongfully  and  in- 
equitably acquired  enormous  profits  for  himself  and 
fellow  stockholders,  to  the  great  detriment  of  the 
policy-holders.  It  had  further  set  forth  that  defend- 
ant, Hibbard,  during  the  time  of  the  affiant's  employ- 
ment, had  been,  and  still  was,  the  actuary  of  the 
company,  on  a  fixed  salary.  It  had  further  alleged  that 
Hibbard  had  informed  the  affiant  that  said  Nichols 
(who,  prior  to  being  the  president,  had  been  vice-presi- 
dent of  the  company)  had,  previous  to  his  vice-presi- 
dency, been  general  manager  of  the  company  for  the 
Southern  territory,  and  had  accumulated  a  large 
business ;  and,  in  view  of  negotiations  for  the  purchase 
by  the  company  of  his  renewal  interest  in  that  busi- 
ness, he,  Hibbard,  at  the  request  of  said  Nichols,  had 
given  a  double  valuation  to  such  interest,  and  that 
such  interest  had  been  purchased  by  the  company  for 
a  large  amount.  It  had  further  set  forth  that  in  ob- 
taining the  surrender  of  old  policies,  the  affiant  and 
his  assistants  in  nearly  all  cases  obtained  the  neces- 
sary signatures  to  surrenders  on  the  back  of  the  policies 
without  filling  in  the  blank  left  for  that  purpose  the 
consideration  for  the  suiTender,  and  that  such  blanks 
were  afterwards,  in  some  instances,  and  at  least  twenty- 
five,  filled  up  by  Hibbard  with  different  and  larger 
amounts  than  the  true  ones ;  that  the  affiant  believed 
such  to  be  the  practice  of  Hibbard  in  most  cases  ;  that 
he,  the  affiant,  called  said  Nichols'  attention  to  this 
practice  of  Hibbard,  and  exhibited  to  him  papers  sus- 
taining the  allegations  as  to  the  practice  of  Hibbard  in 
this  respect,  but  that  Nichols  never,  to  the  affiant's 
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knowledge,  took  any  action  in  that  behalf  against 
Hibbai'd.  The  affidavit  had  then  further  alleged : 
"I  further  state  from  the  fact  of  said  Hibbard's 
falsifying,  as  aforesaid,  the  said  surrenders,  and  the 
same  having  been  brought,  as  aforesaid,  to  the  knowl- 
edge of  the  defendant  Nichols,  and  no  action  having 
been  taking  thereon  against  said  Hibbard,  there  is 
good  reason  to  believe,  and  I  do  believe,  that  said  in- 
dividual defendants  combined  and  conspired  together 
to  cheai  and  defraud  the  said  policy-holders^  by  means 
of  said  'scheme,'  and  by  false  records  and  papers, 
and  by  causing  the  books  of  said  corporation  to  be 
falsely  kept,  and  thereby  to  obtain  for  their  own  use 
and  benefit  large  illegal  gains." 

The  affidavit  had  then  alleged  that  plaintiff,  in  pur- 
suance of  said  scheme,  was  induced  by  one  of  the  affi- 
ant's assistants  named  E.  H.  Nichols,  to  surrender 
his  four  old  policies  and  to  accept  new  ones  at  his  then 
advanced  age,  and  at  largely  increased  rates  of  pre- 
miums for  the  kind  of  policies  issued;  that,  as  the 
affiant  was  informed  and  believes,  such  surrender  was 
induced  by  the  fraudulent  and  false  representations  of 
facts  in  the  manner  and  of  the  character  in  the  affi- 
davit thereinbefore  set  forth,  and  by  the  assurance, 
contrary  to  the  fact,  that  he,  the  plaintiff,  was  receiv- 
ing as  large  an  allowance  for  his  old  policies  as  he  was 
equitably  entitled  to. 

It  had  then  alleged  that  plaintiff  was  required,  as 
part  of  the  transaction,  to  give  his  note  at  ninety  days 
to  the  affiant's  order  for  $167.67 ;  that  said  note  was 
required  to  be  given  by  said  Hibbard,  and  was  pro- 
cured by  him  to  be  discounted  by  his  brother-in-law, 
Charles  H.  Brinkerhoff,  and  that,  as  affiant  believed 
from  the  aforesaid  facts,  the  proceeds  of  the  discount 
were  appropriated  to  the  use  of  said  Hibbard,  if  not  to 
both  Hibbard  and  Nichols. 

It  further  alleged  that  plaintiff' s  original  policies, 
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with  the  surrender  thereof,  having  the  consideration 
left  in  blank,  were  delivered  to  the  company. 

It  then  proceeded  as  follows  : 

**  Said  note  is  now  in  my  possesstoUy  as  are  also  the 
four  policy  slips^  made  for  said  four  old  policies  ;  but 
neither  myself  nor  said  plaintiffs  as  he  informs  me^ 
can  now  recollect  the  exact  terms  of  said  transaction^ 
or  change  of  said  four  policies  ^  nor  can  I  recollect  the 
amount  falsely  filled  in  in  this  case  hy  said  Hiibard 
in  plaintiff'*  s  surrender^  but  he  did  fiU  the  same  up 
with  a  false  amount ;  nor  do  I  Jcnow  what  entries ^  or 
whether  true  or  false^  have  been  made  touching  such 
transaction  in  the  books  of  said  corporation^  nor  does 
the  plaintiff  have  Jcnowledge^  as  he  informs  me^  nor 
have  I  myself  the  requisite  knxywledge  of  the  necessary 
facts  upon  which  to  make  and  serve  a  complaint  in 
this  action ;  nor  do  we  or  either  of  us  know  of  any 
source  from  which  the  requisite  knowledge  or  informa- 
tion of  all  such  necessary  facts  can  be  obtained^  other 
than  from  an  examination  of  the  said  individual  de- 
fendants ^  and  of  the  said  company. ^^ 

Then  came  the  above  extracted  statement  of  the 
nature  of  the  action,  of  the  substance  of  the  cause  of 
action,  of  the  nature  of  the  judgment  to  be  demanded, 
and  of  the  information  desired  to  be  obtained  from 
Hibbard  and  Nichols,  and  by  an  inspection  of  the 
books.  The  affidavit  also  contained  allegations  as  to 
Hibbard' s  extorting  large  sums  of  money  from  the 
affiant  in  connection  with  said  business  of  changing 
policies. 

The  affidavit  of  Uhl  corroborated  that  of  Emery, 
as  to  the  modes  and  manner  in  which  surrenders  were 
obtained,  and  as  to  the  procuring  of  signatures  to 
surrenders  having  the  considerations  left  blank ;  and 
averred  that  he,  the  affiant,  was  instructed  by  Hibbard 
so  to  procure  the  signatures  ;  it  also  averred  that  Hib- 
bard instructed  him  to  make  false  representations  of  the 
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nature  and  character  set  forth  in  Emery's  affidavit,  and 
instracted  him  to  make  any  and  all  representations 
which  should  be  necessary  to  obtain  said  surrenders  ; 
the  affidavit  further  averred  that  there  was  not  a  single 
case  of  change  with  which  the  affiant  had  any  con- 
nection, wherein  the  just  and  lawful  rights  under  the 
surrendered  policy  were  received  by  the  assured.  It 
then  proceeded  as  follows :  "  As  matter  qf  business 
honesty  J  our  only  Justification,  in  our  own  minds,  as 
agerUSj  was  that  we  were  assured,  and  I  was  assured 
hy  Mr.  Hihbard,  that  the  method  adopted  for  dispos- 
ing qf  the  old  policies,  as  set  forth  in  said  Emery's 
ajffidavit,  was  absolutely  necessary  to  save  the  Knick- 
erbocJcer  from  bankruptcy ^ 

The  affidavit  of  Wells  set  forth  that  he  was  Emery's 
assistant  in  procuring  changes  of  policies,  and  that  of 
his  own  knowledge  the  statements  contained  in  said 
Emery's  affidavit,  relating  to  the  nature  of  the  business 
done,  the  manner  in  which  it  was  done,  the  instructions 
given  by  Hibbard  in  relation  to  the  mode  of  doing  the 
business,  and  the  compliance  with  such  instructions  by 
himself,  or  by  Emery  and  his  other  assistants,  to  the 
best  of  his  information  and  belief,  are  true. 

The  plaintifTs  petition  and  his  affidavit  was  as  fol- 
lows : 

*'  I,  Joseph  B.  Heishon,  being  duly  sworn,  do  de- 
pose and  say :  I  am  the  plaintiff  in  this  action ;  I  have 
heard  read  the  annexed  affidavit  of  James  F.  Emery, 
and  know  the  contents  thereof.  Said  Emery  is  my 
agent,  as  alleged  ;  and  all  facts  and  information  and 
statements  in  said  affidavit,  alleged  to  have  been  stated, 
given  and  made  by  me,  were  so  stated,  given  and 
made.  It  is  true  that  I  do  not  possess  the  requisite 
knowledge  or  information  of  facts,  as  therein  alleged, 
to  enable  me  to  make  my  complaint  in  this  action.  It 
is  true  that  I  was  induced,  as  therein  alleged,  to  sur- 
render my  four  old  policies  by  the  said  E.  H.  Nichols, 
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acting  as  agent  of  the  said  Knickerbocker  Life  Insur- 
ance Company,  and  to  accept  three  new  policies,  and 
pay  the  premiums  thereon,  and  to  make,  deliver,  and 
afterwards  to  pay  the  note  of  $167.67,  in  the  manner, 
for  the  purposes,  and  by  means  of  the  fraudulent 
concealment  and  misrepresentation  of  material  facts, 
as  in  said  affidavit  alleged.  All  the  allegations  con- 
tained in  said  affidavit  touching  any  acts  or  doings  of 
mine,  relating  to  the  nature  and  the  object  of  this 
action  ;  the  nature  of  my  cause  of  action  herein  ;  the 
character  of  the  judgment  and  relief  which  I  shall  seek 
herein,  and  the  necessity  for  the  examinations  and  dis- 
closures of  books  and  papers  as  therein  set  forth,  are 
true.  Said  E.  H.  Nichols  came  from  New  York  to 
Salem,  N.  J.,  then  my  residence,  for  the  express  pur- 
pose of  obtaining  my  surrender  of  my  said  old  policies. 
He  labored  faithfully  with  me  during  two  days  to 
obtain  my  consent  thereto.  I  was  very  reluctant  to 
assent  to  his  proposals ;  I  could  not  then  understand 
how  it  could  be  to  my  interest  or  benefit  to  do  so  ;  said 
Nichols  represented  to  me  that  it  was  decidedly  to  my 
interest  to  do  so,  and  the  company  would,  and  did, 
allow  me,  in  the  transaction,  more  than  I  was  justly  or 
equitably  entitled  to.  I  do  not  now  recollect  the  pre- 
cise allowance  made  to  me,  or  the  exact  figures  involved 
in  the  transaction ;  I  was  ignorant  then,  and  until 
November,  1877,  of  the  nature  of  the  transaction,  of 
the  existence  of  any  general  scheme  for  purchasing,  or 
obtaining  surrenders  of  the  policies  ;  also  ignorant  of 
the  mathematical  nature  of  the  life  insurance  business, 
and  of  the  value  of  my  old  policies,  and  of  the  *  sur- 
render value'  thereof,  and  of  the  'reserve'  accumulated 
thereon,  and  of  the  financial  standing  and  condition  of 
the  Knickerbocker,  and  of  the  real  object  and  purpose 
of  its  officers  in  obtaining  said  surrenders,  and  of  all 
other  material  facts  set  forth  in  said  affidavit,  and  the 
same  were  falsely  and  fmudulently  misstated  and  mis- 
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represented  by  said  E.  H.  Nichols  to  me  ;  but  whether 
knowingly  done  on  his  part  personally,  I  cannot  state. 
I  do  not  think  that  he  personally  knew  all  the  wrong 
lie  was  instrumental  in  effecting." 
"  To  the  Honorable^  the  Superior  Court  qf  the  City  of 
New  YorJc^  and  the  Justices  thereof : 

"The  petition  of  Joseph  B.  Heishon,  plaintiff  above 
named^  shows  to  your  honorable  court : 

*'That  the  nature  of  the  above  entitled  action,  and 
of  the  cause  of  action  herein,  and  of  the  judgment 
and  relief  sought  herein,  are  correctly  set  forth  in 
the  annexed  affidavits  of  James  F.  Emery,  and  your 
petitioner ;  and  the  necessity  for  the  production  and 
inspection  of  the  books,  records,  and  papers  kept  by 
the  defendant,  the  Knickerbocker  Life  Insurance  Com- 
pany, is  also  therein  correctly  set  forth. 

^'  Your  petitioner  further  respectfully  shows  that  it 
is  necessary  to  have  a  production  and  disclosure  of  the 
following  books  and  papers,  to  enable  your  petitioner 
to  properly  prepare  and  serve  his  complaint  herein, 
namely  : — the  original  policies,  the  numbers  of  which, 
and  the  names  of  the  insured  in  which,  are  given  in 
the  foregoing  '  Exhibit  A ;'  and  the  agreements  or 
instruments  of  surrender,  or  release,  of  each  of  said 
policies,  whereby  the  assured  surrendered  the  same  to 
said  corporation ;  and  the  policy-registers,  and  divi- 
dend books,  in  which  were  kept  the  record  of  said 
policies  and  the  dividends  thereon  ;  also  the  cash-books 
containing  the  entries  made  from  and  after  February 
1,  1873,  of  surrender  values,  payments,  or  disburse- 
ments of  money,  jjaid  and  made  upon  the  surrender  of 
said  numbered  policies : 

*' Your  petitioner  therefore  prays,  that  an  order  be 
made  herein  pursuant  to  the  practice  of  your  honor- 
able court,  directing  said  corporation,  and  John  A. 
Nichols,  the  president  thereof,  and  George  F.  Sniffen, 
who  is  the  secretary  thereof,  to  deposit  with  the  clerk 

Vol.  XIII. 
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of  this  coart  said  books  and  papers,  at  such  time,  and 
under  such  directions  and  restrictions,  as  the  court 
shall  fix,  in  order  that  the  same  may  be  fully  and  freely 
inspected  by  your  petitioner's  counsel  herein,  for  the 
purposes  aforesaid  ;  or  that  said  company  and  its  said 
officers,  in  such  time  and  manner  as  the  court  shall 
direct,  allow  a  full  and  free  inspection  of  such  books 
and  papers  by  your  petitioner's  counsel,  and  by  such 
assistants  as  he  may  properly  employ  for  that  purpose, 
for  the  purposes  aforesaid ;  and  that  your  petitioner 
have  such  other  or  further  relief  in  the  premises,  as  to 
the  court  shall  seem  proper  ;  and  your  petitioner  will 
ever  pray." 

The  affidavit  of  Hibbard  denied  the  allegations  con- 
tained in  the  affidavit  of  Emery  as  to  the  character  of 
his  employment,  as  to  the  company's  setting  on  foot  a 
scheme  to  procure  the  surrender  of  policies  by  any 
fmudulent  concealment  or  misrepresentation,  as  to  the 
instruction  given  with  reference  to  the  manner  of 
carrying  out  any  such  scheme,  as  to  defendant  Nichols 
acquiring  large  gains  and  profits  for  himself  and  fellow 
stockholders  and  exercising  absolute  control  over  the 
business  of  the  comi)any,  as  to  filling  up  blank  sur- 
renders with  any  different  amount  than  the  true  one, 
as  to  the  exaction  of  money  from  said  Emery,  as  to  his 
taking  a  wrongful  advantage  of  his  position  or  privi- 
leges connected  with  said  company ;  and  set  forth  that 
he  had  no  agency  whatever  in  procuring  the  surrender 
of  plaintiff's  policies ;  that  neither  he  nor  the  company 
required  the  plaintiff  to  give  any  note  on  such  transfer ; 
that  several  days  after  the  surrender  Emery  brought 
him  a  note,  which  he  believes  to  be  the  one  referred  to 
in  Emery's  affidavit,  and  requested  him  procure  its 
discount,  which  he  did  through  Brinckerhoff,  and  the 
I>ix>oeeds  wei'e  either  paid  to  Emery  or  credited  to  him 
in  account  for  money  owed  by  him  to  the  affiant. 

This  affidavit  also  denied  the  statements  contained 
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in  Uhl's  affidavit,  as  to  instructions  given  to  him,  and 
statements  and  assurances  made  to  him  by  the  affiant. 

It  also  set  forth  that  the  only  employment  of  said 
Emery  was  to  procure  the  substitution  of  a  class  of 
XX)licies  theretofore  and  for  many  years  issued  by  the 
company,  upon  which  the  premium  was  paid  in  part 
by  a  note  made  by  the  policy-holder  for  the  premium 
due  on  the  policy,  and  known  as  a  premium  note,  for 
policies  ui)on  which  the  premium  should  be  paid 
wholly  in  cash  ;  and  in  connection  with  such  employ- 
ment to  procure  such  new  insurance  as  he  might  be 
able.     It  then  set  forth  as  follows  : 

"  The  business  for  which  said  Emery  was  employed, 
as  aforesaid,  was  designed  by  said  company  to  pro- 
cure the  general  welfare  of  its  policy-holders  as  a 
body,  by  removing  the  complication  incident  to  the 
note  system  already  mentioned,  and,  in  point  of  fact, 
resulted  in  very  inconsiderable  profit,  if  any,  to  said 
company.  That,  in  the  experience  of  said  company, 
said  note  system  proved  very  unsatisfactory  to  its 
policy-holders  ;  and  the  interests  of  the  company  and 
of  its  policy-holders  seemed  to  the  officers  of  the  com- 
pany to  demand  a  change.  That  a  large  majority  of 
the  life  insurance  companies,  which  have  transacted 
business  to  any  extent  upon  said  note  system,  at  or 
about  the  same  time  when  said  Knickerbocker  life 
Insurance  Company  inaugurated  the  change  aforesaid, 
had  adopted  the  change  instituted  by  said  company, 
to  wit :  By  changing  from  the  note  system  to  the  cash 
system,  with  respect  to  the  payments  of  premiums 
upon  life  insurance  policies.  Said  Emery  was  not  in- 
structed by  said  company,  nor  expected  by  it,  to  offer 
to  policy-holders  in  the  course  of  his  employment  as 
aforesaid,  any  other  than  a  fair  inducement  and  con- 
sideration for  changing  their  policies  from  the  note 
system  to  the  cash  system  ;  that  said  consideration 
and  inducement  consisted  in  some  cases  in  returning 
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to  the  policy-holder  the  note  held  by  the  company 
against  the  old  policy,  upon  which  the  policy-holder 
was  obliged  to  pay  interest  annually,  in  addition  to 
the  premium  named  in  the  old  policy.  Sometimes,  in 
returning  the  note  so  held,  and  paying  a  portion  of 
the  premium  on  the  new  policy ;  in  some,  in  paying 
several  premiums  on  the  new  policy  ;  and  in  some  in- 
stances, in  addition  to  returning  the  note  and  paying 
one  or  more  premiums  on  the  new  policy,  the  payment 
of  a  cash  sum  to  the  policy-holder,  as  the  circum- 
stances of  each  individual  case  might  warrant." 

The  judge  who  held  the  special  term  granted  the 
motion  as  to  the  examination  of  Nichols  and  Hibbard, 
but  denied  it  as  to  the  inspection  of  the  books. 

A  special  term  order  was  entered  in  conformity 
with  the  decision. 

Both  parties  appealed. 

Johnsorij  Cantine  &  Deming^  attorneys,  and 
Henry  W.  Johnson^  of  counsel,  for  defendant,  upon 
the  questions  considered  by  the  court,  urged : — I.  As- 
suming that  the  plaintiflp  could  be  entitled  to  such  a 
judgment  from  this  court  as  the  moving  papers  state 
he  will  ask  in  his  complaint,  those  papers  contain  a 
complete  demonstration  that  no  examination  is  neces- 
sary to  enable  him  to  frame  his  complaint  as  the  basis 
for  such  a  judgment.  These  averments  are  complete 
in  themselves,  and  a  motion  to  make  them  more 
definite  and  certain  would  not  be  granted.  An  exami- 
nation of  the  defendants,  therefore,  could  only  be 
necessary  to  enable  the  plaintiff  to  obtain  evidence  in 
support  of  those  averments — not  to  enable  him  to 
make  them. 

11.  The  fifth  point  of  the  learned  counsel  is  a 
virtual  concession  that  Emery's  affidavit  discloses  all 
the  facts  necessary  to  enable  the  plaintiff  to  frame  his 
complaint ;  but,  while   conceding  this,  the    plaintiff 
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claims  an  examination  of  the  defendants,  because  he 
does  not  believe  what  Emery  swears  to.  This  is  the 
proposition  plainly  dedocible  from  the  argument  of 
the  learned  counsel.  ''Emery's  affidavit  does  not 
satisfy  the  conscience  of  the  plaintiff,  so  far  as  to  war- 
rant him  in  swearing  to  a  complaint,  in  which  he  must 
aver  a  belief  in  the  information."  Thus  the  learned 
counsel  puts  his  client  in  this  remarkable  attitude 
before  the  court — that  he  has  selected  an  agent  to  pros- 
ecute his  claim  who  has  made  oath  to  certain  facts, 
but  the  plaintiff  himself  does  not  believe  them  to  be 
true. 

W.  J,  ButteTy  attorney,  and  of  counsel,  for  plaint- 
iff, as  to  the  questions  considered  by  the  court,  urged  : 
— V.  Defendants  claim  that  plaintiff  has  shown  that  he 
needs  no  examination  to  enable  him  to  frame  his  com- 
plaint. It  is  necessary  to  present  a  case  showing  the 
substance,  if  not  all  the  particulars  of  a  perfect  cause 
of  action  ;  the  order  could  not  otherwise  be  granted  ; 
but  it  shall  not  therefore  be  objected  that  no  examina- 
tion is  necessary  because  Emery's  affidavit  shows  the 
substance  of  a  cause  of  action  ;  and,  besides,  Emery's 
affidavit  does  not  satisfy  the  conscience  of  the  plaint- 
iff, so  far  as  to  warrant  him  in  swearing  to  a 
complaint,  in  which  he  must  aver  a  belief  in  the  infor- 
mation. 

There  were  other  points  raised  by  counsel,  which 
the  court  deemed  it  unnecessary  to  pass  on. 

By  the  Court. — Van  Vorst,  J. — The  proceeding 
before  the  judge  at  special  term  was  a  petition  on  the 
part  of  the  plaintiff,  accompanied  by  affidavits  requir- 
ing the  defendants,  Nichols  and  Hibbard,  to  appear 
and  be  examined,  for  the  purpose  of  enabling  the 
plaintiff  "  to  make  and  serve  his  complaint,"  and  also 
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for  an  order  requiring  the  defendant  corporation,  its 
president  and  secretary,  to  deposit,  with  the  clerk  of 
this  court,  certain  of  its  books  and  papers,  containing 
entries  during  several  years,  in  order  that  the  same 
may  be  inspected  by  the  plaintiff  for  the  same  pur- 
pose. 

The  application  for  the  deposit  and  inspection  of 
the  books  and  papers  was  denied  by  the  judge  at  special 
term,  but  an  order  was  made  for  the  appearance  of  the 
defendants  to  be  examined.  The  plaintiff's  need,  out 
of  which  these  proceedings  originated,  is  by  himself 
limited.  If  there  was  no  such  need  existing,  both 
applications  should  have  shared  the  same  fate. 

It  is  urged,  by  the  counsel  for  the  defendant,  that 
the  plaintiff's  affidavits  show  him  to  be  in  possession 
of  all  the  facts  necessary  to  prepare  his  complaint. 
In  substance  the  same  objection  was  urged,  without 
avail,  in  Glenney  v.  Stedwell  (64  If.  Y.  120,  128). 

It  is  true  the  plaintiff  is  in  possession  of  facts  and 
information,  as  appears  by  his  affidavit,  sufficient  to 
indicate  that  he  is  entitled  to  relief  of  some  character 
in  a  court  of  equity. 

Subdivision  2  of  section  872  of  the  Code  of  Civil 
Procedure  calls  upon  the  plaintiff  to  show,  in  his  mov- 
ing papers,  the  nature  of  the  action,  and  the  substance 
of  the  cause  of  action,  and  of  the  judgment  demanded 
therein.     This  he  has  done  to  a  marked  degree. 

But  plaintiff  claims  that  the  defendants,  Nichols 
and  Hibbard,  are  in  possession  of  facts  which  will 
enable  him  accurately  to  state  his  cause  of  action  with 
the  fullness  of  detail  necessary  to  be  stated  in  a  com- 
plaint for  equitable  relief,  where  transactions  of  the 
character  of  those  indicated  in  the  plaintiff's  moving 
papers  are  to  be  investigated. 

This  action  is  unusual  and  peculiar  as  to  character. 
The  relation  of  the  defendants  to  the  company,  and 
their  alleged  participation  in  the  transactions  of  which 
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complaint  is  made,  clearly  enoagh  indicate  that  their 
personal  examination  may  be  necessary  to  enable  the 
plaintiff  to  give  formal  expression  to  the  allegations 
which  must,  in  the  end,  constitute  his  complaint,  and 
npon  which  the  ultimate  relief  to  which  he  may  be 
entitled,  and  the  extent  thereof,  in  so  far  as  the  com- 
plaint can  disclose  the  same,  must  be  based. 

We  would  give  no  license  to  any  vexatious  inquiry 
into  the  affairs  of  these  defendants  in  their  relations 
with  the  company,  not  connected  with  a  statement  of 
the  plaintiff's  cause  of  action,  nor  would  we  place  them 
under  any  unnecessary  burden,  nor  subject  them  to  an 
examination  to  ascertain  whether  the  plaintiff  has  a 
cause  of  action.  The  statute  and  the  power  of  the 
court  can  be  invoked  for  no  such  purpose. 

A  cause  of  action  is  set  up,  and  the  inquiry  should 
be  limited  to  such  matters  only  as  are  necessary  to 
enable  the  plaintiff  to  prepare  his  complaint. 

As  the  plaintiff  may  be  limited  on  the  trial  to  the 
allegations  of  his  complaint,  and  his  relief,  in  substance, 
be  restricted  thereby,  it  is  proper,  it  seems  to  us,  that 
in  order  to  widen  the  range  of  inquiry,  and  to  enable 
the  plaintiff  to  demand  the  additional  relief  indicated 
by  the  facts  and  knowledge  alleged  to  be  in  the  posses- 
sion of  these  defendants,  and  which  are  essential  to  be 
stated  in  the  complaint,  and  cannot  be  otherwise  ob- 
tained, that  they  should  submit  to  an  examination. 

The  judge  before  whom  they  are  to  be  examined 
will  see  to  it,  that  the  inquiry  is  confined  within  proper 
limits. 

We  think  the  order  for  an  examination  of  the 
books  was  properly  denied,  but  the  order  for  the  de- 
fendants' examination  is  affirmed. 

Both  orders  are  affirmed  with  costs. 

Speib,  J.,  concurred. 
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ALBERT  G.  HYDE,  Plaintiff  and  Appellant, 
v.  :^DWIN  O.  TUFPTS,  Defendant  and  Res- 
pondent. 

Torts. — Choses  in  action,  assign  ability  of. 

A  cause  of  action  in  toi*t,  affecting  the  property  rather  thaa  the 
person  of  the  claimant,  may  be  bought  and  sold. 

In  this  case,  plaintiff  was  induced  by  the  fraudulent  statements  of 
the  defendant  to  enter  into  a  copartnership  with  him,  and  to 
contribute  a  large  sum  a§  capital  thereto,  which  sum  was  lost  to 
plaintiff  by  defendant's  said  deceit  and  subsequent  fraudulent  acts. 
Afterwards,  and  prior  to  the  commencement  of  tliis  action  against 
defendant  for  deceit,  plaintiff  petitioned  for  and  obtained  a  dis- 
charge in  bankruptcy. 

Hdd,  that  upon  the  above  facts  action  cannot  be  maintained  by 
plaintiff ;  that  whatever  claim  he  may  have  had  against  defendant 
passed  by  the  assignment  to  his  creditors,  as  an  asset. 

Before  Van  Voest  and  Speir,  JJ. 

Decided  March  3,  1879. 

Appeal  from  an  order  vacating  an  order  of  arrest. 

On  May  1,  1875,  the  plaintiff  was  induced,  through 
certain  representations  made  to  him  by  the  defendant, 
which  were  false,  to  enter  into  copartnership  with 
him.  These  representations  were  in  respect  to  the 
value  of  the  defendant's  business,  and  the  amount  of 
capital  and  moneys  he  had  invested  therein,  and  as  to 
the  extent  of  his  liabilities.  The  defendant  had  kept 
his  books  falsely,  so  as  to  exhibit  such  facts.  The 
truth  being  that  the  defendant  did  not  have  the  capital 
and  money  in  his  business  he  so  represented,  and  his 
indebtedness  was  largely  in  excess  of  the  amount  he 
stated.  He  was  in  fact  hopelessly  insolvent.  Relying 
upon  the  truth  of  the  representation,  the  plaintiff  paid 
into  the  copartnership  $44,260  in  cash.    The  copart- 
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nership  continued  but  a  short  time,  but  during  its 
continuance  the  defendant  kept  the  books  falsely,  so 
as  to  continue  the  frauds,  and  used,  for  his  own  per- 
sonal purposes,  the  moneys  which  had  been  contributed 
by  the  plaintiff,  and  which,  through  the  defendant's 
deceit,  have  been  lost  to  the  plaintiff. 

The  above  facts,  appearing  by  affidavits  on  the 
plaintiff's  behalf,  an  order  for  the  arrest  of  the  defend- 
ant and  this  action,  which  is  brought  for  the  recovery 
of  the  plaintiffs  damages,  was  made,  which  was  sub- 
sequently set  aside. 

It  appeared  before  the  judge  who  set  aside  the 
order  of  arrest,  that  the  plaintiff  was,  on  his  own  peti- 
tion, in  the  year  1877,  adjudged  a  bankrupt,  and  had 
been  discharged  by  the  decree  of  the  Federal  court 
from  his  debts.  That  in  such  proceedings  an  assign- 
ment had  been  executed  to  the  assignee  in  bankruptcy, 
of  all  the  estate  and  property  of  the  plaintiff ;  and  that 
the  assets  in  the  hands  of  the  assignee  were  insuflcient 
to  pay  the  plaintiffs  creditors. 

The  plaintiff  appealed  from  the  order  vacating  the 
order  of  arrest. 

SticJcney  &  Shepard^  attorneys,  and  Edward  M. 

Shepardj  of  counsel,  for  appellants. 

« 

Martin  &  Smithy  attorneys,  and  A.  Pennington 
Whitehead^  of  counsel,  for  respondent. 

By  the  Coxtrt. — ^Van  Vorst,  J. — ^The  learned 
counsel  for  the  plaintiff  urges  that  the  cause  of  action 
originated  in  the  defendant's  deceit,  and  not  being 
assignable,  did  not  pass  to  the  assignee  in  bankruptcy. 

He  would,  in  substance,  place"  the  plaintiff's  cause 
of  action  in  the  same  category  with  personal  torts,  such 
as  slander  and  assaults,  which  do  not  pass  to  the  per- 
sonal representatives  of  the  person  injured,  but  die 
with  his  i)erson. 
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It  has  been  held  that  a  cause  of  action  arising  in  a 
tort,  although  it  affected  property,  was  not  assignable. 
In  Gardner  v.  Adams  (12  Wend.  297)  it  is  said,  that  a 
cause  of  action  for  a  conversion  of  personal  property 
is  no  more  assignable  than  one  arising  out  of  an 
assault  upon  the  person.  But  Hall  t).  Robinson  (2 
N.  T.  295)  comments  upon  Gardner  v.  Adams,  and 
holds  differently  with  respect  to  such  a  chose  in 
action. 

In  Hoyt  t?.  Thomson  (1  Seld.  320,  347)  this  sub- 
ject is  discussed  by  Paige,  J.  He  says :  "  All  choses 
in  action,  embracing  demands  which  are  considered  as 
matters  of  property  or  estate,  are  assignable,  either  at 
law  or  in  equity.  Nothing  is  excluded  but  mere  per- 
sonal torts,  which  die  with  the  party.  A  claim,  there- 
fore, for  property  fraudulently  or  tortiously  taken  or 
received,  or  wrongfully  withheld,  and  even  for  an 
injury  to  either  real  or  personal  property,  may  be 
assigned." 

This  case  points  out  the  true  line  of  demarcation  in 
general  terms,  between  causes  of  action  originating  in 
torts,  which  may  and  may  not  be  assigned. 

Harris,  J.,  in  Hodgman  v.  Western  R.  R.  Co.  (7 
How.  Pr.  494),  is  quite  clear  and  distinct  upon  this 
subject.  '*  Every  right  of  action  involving  life,  health 
or  reputation,"  belong  to  a  class  which  cannot  be 
assigned. 

But  when  it  affects  ''  the  estate,  rather  than  the  per- 
son," the  right  of  action  may  be  bought  and  sold. 
And  he  adds :  "  Such  a  right  of  action,  upon  the 
death,  bankruptcy  or  insolvency  of  the  party  injured, 
passes  to  the  executor,  or  assignee,  as  a  part  of  his 
assets,  because  it  affects  his  estate,  and  not  his  per- 
sonal or  relative  rights." 

These  authorities  make  the  proper  disposition  to  be 
made  of  this  case  reasonably  clear,  notwithstanding 
the  cases  cited  by  the  learned  counsel  for  the  plaintiff, 
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principally,  however,  from  other  States.  He  refers  ns 
to  Sommer  v.  Wilt,  4  Serg.  &  R.  19,  28  ;  Shoemaker  v. 
Keely,  2  Ball.  213 ;  O'Donnell  «.  Seybert,  13  Serg.  &  R. 
54 ;  Read  v.  Hatch,  19  Pick.  47  ;  HeDshaw  t.  Miller,  17 
H&w.  U.  8.  212,  as  holding  in  substance,  that  in  order 
to  a  survival  of  certain  actions,  arising  ex  delictu^  the 
injury  must  be  actual  and  direct  to  property,  and  not 
indirect  and  incidental,  and  that  a  cause  of  action  aris- 
ing through  deceit  and  fraud  would  not  survive. 
However  it  may  be  elsewhere,  the  rule,  in  this  respect, 
as  laid  down  by  our  own  courts,  must  prevail. 

Although  it  is  quite  clear  that  the  plaintiff  was 
induced,  through  the  defendant's  fraudulent  state- 
ments, to  become  his  partner,  and  place  his  money 
within  his  reach  and  disposal,  yet  it  is  equally  clear 
that  it  was  the  defendant's  purpose,  through  the  de- 
ceit, to  reach  the  money. 

The  injury  to  the  plaintiff  affected  his  property 
rather  than  his  "personal  or  relative  rights." 

And  this  money,  which  the  deceitful  representa- 
tions were  designed  to  secure,  the  defendant,  accord- 
ing to  the  plaintifFs  showing,  has  in  fact  converted 
and  applied  to  his  own  advantage.  The  fraudulent 
representations  were  designed  to,  and  did,  in  fact, 
despoil  the  plaintiff  of  his  estate,  to  the  immediate 
and  direct  pecuniary  advantage  of  the  defendant. 
Through  the  fraud  the  plaintiff's  money  passed  from 
himself  to  the  defendant. 

In  case  the  plaintiff  had  died  before  going  into 
bankruptcy,  we  think  it  clear  that  the  claim  would 
have  passed  to  his  personal  representatives,  and  could 
have  been  enforced  by  them  (2  B.  8.  447,  §§  1,  2). 

Doubtless,  had  the  defendant,  through  fraudulent 
representations,  obtained  the  plaintiff's  horse,  an  ac- 
tion for  its  recovery,  or  for  damages,  would  have 
passed  to  his  personal  representatives  or  assigns  (Mc- 
Kee  D.  Judd,  12  N.   Y.  622 ;    People  ©.  Tioga  Com- 
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mou  Pleas,  19  Wend.  73 ;  Hawk  v.  Thorn,  54  Barb. 
164). 

We  cannot  perceive  that  it  changes  the  case,  where 
the  object  sought  to  be  secured  by  the  fraud  is  money 
rather  than  ordinary  chattels. 

It  is  urged  by  the  counsel  for  the  plaintiff  that 
Zabriskie  v.  Smith  (13  If'.  T.  322)  is  an  authority 
against  the  assignability  of  the  plaintiffs  cause  of 'ac- 
tion. I  do  not  think  so.  In  that  case  there  was  a 
fraudulent  representation  as  to  the  solvency  of  a  third 
person,  who  obtained  the  property  and  reaped  the  im- 
mediate benefit. 

That  was  also  the  point  in  Read  v.  Hatch,  and  Hen- 
shaw  V,  Miller  {supra). 

But  that  is  not  the  case  we  have  under  consideration. 

Here  the  deceit  perpetrated  by  the  defendant  was 
to  get  into  his  possession  and  under  his  control,  for  his 
own  advantage,  the  plaintiffs  property,  and  his  fraud 
was  successful.  It  would,  indeed,  present  an  anomalous 
case  if  the  plaintiff,  ruined  by  the  defendant's  fraud, 
and  having  been  discharged  in  bankruptcy,  through 
his  inability  to  pay  his  debts,  should  now  be  allowed 
to  recover  to  his  own  use  the  moneys  he  paid  into  the 
copartnership  which  became  insolvent,  and  leave  his 
creditors  helpless  and  without  remedy. 

Both  law  and  equity  are  well  satisfied  when  this 
chose  in  action,  representing  the  plaintiffs  despoiled 
estate,  passes  to  his  assignee  in  bankruptcy,  as  we  are 
of  opinion  it  does,  under  the  revised  statutes  regulating 
the  assignment  of  the  property  and  estate  of  the  bank- 
rupt, to  be  enforced  for  the  benefit  of  his  creditors. 

The  order  appealed  from  is  afllrmed  with  costs. 


Spsib,  J.,  concurred. 
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MARY  E.  SNIFPEN,  Plaintiff  and  Respondent, 
V.  BERNARD  KOECHLING,  Defendant  and 
Appellant. 

UbITBY,    what   does    not    C0N8TITUTK    IN    M0BT0A08.  — PBACTICE   AS 

to  bequests  to  find,  &c.,  submitted  at  trial,  undeb  section 
1023,  Code  Civ.  Pbo. 

The  employment  of  an  agent  to  effect  a  loan  does  not  impliedly 
or  apparently  authorize  him  to  do  an  illegal  act,  and  where  a 
lender  has  received  a  security  providing  for  the  repayment  of 
the  precise  amount  loaned  by  him,  with  legal  interest,  the  fact 
that  the  agent,  without  the  authority,  knowledge  or  participa- 
tion of  the  lender,  extorted  from  the  borrower  a  bonus,  does 
not  taint  the  transaction  with  usury  (Esteves  v,  Purdy,  66  K, 
T.  446;  Bell  v.  Day,  32  Id.  165;  Condit  v,  Baldwin,  21  Id.  219; 
Elmer  v.  Oakley,  3  Land.  34). 

The  written  statement  of  facts  deemed  established  by  the  evi- 
dence, and  the  rulings  of  law  desired  thereon,  which,  under  sec- 
tion 1023  of  the  Code  of  Civil  Procedure,  a  party  may  submit 
to  the  judge  at  the  trial,  must,  to  be  considered,  be  in  the 
form  of  distinct  propositions  of  law  or  of  fact,  or  of  both, 
separately  stated ;  and  in  the  same  propositions  should  not  be 
mingled  indiscriminately  statements  of  fact  with  conclusions 
of  law.  They  must  be  prepared  in  such  form  that  the  court 
may  conveniently  pass  upon  them. 

.    Before  Van  Vorst  and  Speib,  J  J. 

Decided  March  8,  1879. 

This  action  was  brought  for  the  foreclosure  of  a 
mortgage. 

The  answer  of  the  defendant  set  up :  1st,  usury ; 
2d,  that  one  Anthon  was  agent  and  attorney  for  the 
plaintiff  in  and  about  the  making  of  said  loan ;  and 
that  the  plaintiff  had,  through  such  agent,  required  as 
a  condition  of  making  the  loan  to  pay  over  to  her  the 
sum  of  $1,438.66,  which  the  plaintiff  was  to  apply  to 
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the  payment  of  taxes  and  assessments  on  the  mort- 
gaged premises. 

The  defendant  farther  alleged  that  he  advanced  this 
money  to  said  agent  for  snch  purpose,  bnt  that  the 
plaintiff  never  applied  the  money  to  the  payment  of 
such  taxes  and  assessments,  and  that  plaintiff  applied 
the  same  to  her  own  use.  For  this  amount  the  de- 
fendant demanded  a  recoupment. 

A  reply  was  put  in  by  the  plaintiff  in  which  she 
denied  that  Anthon  was  her  agent,  or  that  any  of  this 
$1,433  had  been  advanced  to  her,  or  at  her  request,  and 
that  she  was  in  no  wise  responsible  for  the  action  or 
conduct  of  Anthon. 

Plaintiff  recovered  judgment  of  foreclosure,  from 
which,  and  from  the  direction  or  order  as  to  his  re- 
quests to  find,  defendant  appealed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  F.  Sanxay^  for  appellant. 
(7.  A.  Runkle^  for  respondent. 

By  the  Court. — Van  Vorst,  J. — I  cannot  think 
that  the  retention  by  Anthon  of  a  portion  of  the  mon- 
eys handed  to  him  by  the  plaintiff's  agent  on  the 
purchase  of  the  mortgage,  or  making  of  the  loan,  how- 
ever we  may  call  it,  and  the  subsequent  delivery  by 
Anthon  to  the  plaintiff's  agent  of  the  sum  of  $375, 
part  and  parcel  thereof,  as  a  commission  for  his  ser- 
vices, he  being  engaged  in  real  estate  business  and  in 
the  negotiation  of  mortgages,  renders  the  mortgage 
void  in  the  plaintiff's  hands. 

That,  under  the  facts  found  by  the  learned  judge, 
and  which  findings  are  sustained  by  the  evidence, 
would  be  a  hard  judgment,  and  would  i)iflict  unmerited 
loss  upon  an  innocent  person. 

Anthon,  who  was  an  attorney  and  counsellor  at  law, 
on  behalf  of  the  defendant,  who  desired  to  raise  a  sum 
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of  money  by  way  of  mortgage  on  his  real  property,  to 
pay  off  a  previous  mortgage  thereon,  applied  to  the 
plaintiff's  agent,  and  attorney,  in  fact,  and  whose  gen- 
eral vocation  was  that  of  broker  in  real  estate  and 
mortgage  negotiations,  for  the  loan  or  advance  of  the 
money. 

In  making  such  application,  and  in  settling  upon 
the  terms  and  conditions  of  the  loan,  Anthon  was  be- 
yond doubt  the  representative  of  the  defendant. 

It  may  be  that  before  the  matter  was  fully  and 
completely  ended,  the  plaintiff's  agent,  to  some  extent, 
relied  upon  the  legal  knowledge  and  care  of  Anthon, 
with  regard  to  •  the  sufficiency  of  the  papers,  and  the 
condition  of  the  title  ;  but  that  is  not  inconsistent  with 
the  fact  that  Anthon' s  true  attitude  was  as  the  defend- 
ant's representative  and  agent  in  the  substantial  parts 
of  this  transaction,  and  by  whom  he  was  to  be  com- 
pensated. 

The  plaintiff  was,  in  truth,  represented  by  her  own 
agent,  her  son,  who,  acting  under  a  written  power  of 
attorney,  was  charged  with  the  duty  of  investing  her 
moneys.     I  cannot  accept  the  conclusion,  however,  that 
the  plaintiff,  who  was  wholly  ignorant  of  the  private 
arrangement  between  Anthon  and  her  agent,  and  who 
received  no  part  of  the  moneys  retained  by  Anthon 
under  the  name  of  commission,  or  for  services,  is  at  all 
chargeable  with  anything  that  was  questionable  or  ir- 
regular in  Anthon' s  action,  although  he  divided  the 
commissions  or  moneys  retained  with  the  plaintiff's 
agent. 

She  was  advised  and  believed  that  the  whole  in- 
vestment had  cost  her  $7,500,  the  face  of  the  mortgage, 
as  it  in  fact  did,  for  her  moneys  to  that  extent  were 
used  and  charged  in  her  accounts,  no  portion  of  which 
was  paid  back  to  or  received  by  her. 

If  the  defendant  has  any  just  cause  of  complaint,  it 
is  with  the  person  selected  by  him  to  raise  the  money, 
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and  to  complete  the  business,  against  whom,  or  his 
personal  representatives,  redress  must  be  sought.  The 
whole  amount  was  received  by  Anthon  to  the  defend- 
ant's use.  That  Anthon  af towards  paid  her  agent 
$375  cannot  prejudice  her,  unless  with  her  knowledge 
or  assent. 

An  innocent  party  cannot  in  this  manner  become 
implicated  in  the  vice  of  usury. 

The  employment  of  an  agent  to  effect  a  loan,  does 
not  impliedly  or  apparently  authorize  him  to  violate 
law,  or  do  an  illegal  act. 

And  where  a  lender  has  received  a  security  provid- 
ing for  the  payment  of  the  precise  amount  loaned  by 
him,  with  lawful  interest,  the  fact  that  the  agent, 
without  the  authority,  knowledge,  or  participation  of 
the  lender,  extorted  from  the  borrower  a  bonus,  does 
not  taint  the  transaction  with  usury  (Estrevez  v, 
Pur^y,  66  JST.  Y.  446 ;  Condit  v.  Baldwin,  21  Id.  219; 
Bell  V.  Day,  32  Id.  165 ;  Elmer  v.  Oakley,  3  Lans.  34). 

The  findings  of  fact  and  conclusions  of  law  signed 
and  filed  by  the  learned  judge  before  whom  the  action 
was  tried  at  special  term,  cover  all  questions  necessary 
to  be  considered  in  the  just  disposition  of  the  action. 

We  see  no  error  in  the  refusal  of  the  judge  to  pass 
upon  the  numerous  requests  presented  to  him  by  the 
defendant,  through  his  attorney,  for  the  purpose  of 
having  the  same  passed  upon,  pursuant  to  section  1023 
of  the  Code  of  Civil  Procedure. 

This  section  provides,  that  either  party  may  sub- 
mit, in  writing,  to  the  judge,  a  statement  of  the  facts 
which  he  deems  established  by  the  evidence,  and 
rulings  of  law,  which  he  desires  the  court  to  make. 

But  the  statement  must  be  in  the  form  of  distinct 
propositions  of  law  or  of  fact,  or  of  both,  separately 
stated.  They  must  be  prepared  in  such  form  that  the 
court  may  conveniently  pass  upon  them. 

In  the  same  proposition  should  not  be  mingled,  in- 
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discriminately,  statements  of  fact  with  conclnsions  of 
law.  Such  practice  leads  to  confusion,  and  makes  an 
intelligent  disposition  of  the  subject  inconvenient  for 
the  judge  below,  and  the^appellate  court,  upon  review. 

On  the  other  hand,  these  statements  of  fact  and 
legal  propositions,  if  handed  to  the  judge  before  his 
decision,  clear,  distinct,  and  simple  in  their  construc- 
tion, each  confined  within  its  proper  limits,  when 
passed  upon  by  him,  will  aid  him  in  reaching  a  just 
conclusion  in  respect  to  the  principal  controversy  be- 
fore him,  and  will  also  reasonably  guard  the  rights  of 
an  aggrieved  party  on  appeal.  A  close  adherence  to 
this  practice  must  be  fruitful  of  good  results.  The 
learned  judge  refused  to  pass  upon  the  defendant's 
requests,  or  any  of  them,  for  the  reason  that  they  did 
not  comply  with  section  1023  of  the  Code  of  Procedure, 
in  that  the  propositions  material  to  be  passed  upon 
were  so  intermixed  with  statements  of  specific  pieces 
of  testimony  and  general  statements  of  law,  that  the 
former  could  not  be  practically  distinguished  and 
passed  upon. 

We  have  examined  these  requests,  and  find  them 
to  be  largely  open  to  the  objection  urged  by  the  judge 
to  their  consideration.  Some  of  them,  it  is  true,  are 
statements  of  facts.  But  in  the  main  the  refusal  was 
justified. 

In  the  exceptional  instances,  however,  no  practical 
injustice  is  done.  In  the  findings  actually  signed, 
they  are  actually  disposed  of,  and  the  others  are  im- 
material. 

The  real  matters  of  substance,  warranted  by  the 
evidence,  under  the  issues,  are  found  by  the  judge  in 
the  statement  of  facts  and  conclusions  of  law  actually 
signed  by  him,  and  forming  a  part  of  the  case  on  ap- 
peal. 

We  find  no  substantial  error  in  the  various  rulings 
of  the  judge  upon  the  trial,  to  which  exception  has 
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been  taken.  And  for  the  reasons  assigned  by  him,  as 
well  as  those  hereinbefore  stated,  the  judgment  is 
affirmed  with  costs. 


Speib,  J.,  concurred. 


J.  WYMAN  JONES,  Plaintiff  and  Appellant, 
V.  GtEORGrE  L.  KENT,  Administrator,  &c.,  of 
E.  ROCKWELL,  Deceased,  et  al,^  Defendants 
AND  -Respondents. 

SAIiB  OF  PERSONAL  PKOPERTT. — AORBEMBNT  TO  SHARE  PROCEEDS  OF 
RESALE,  ABOVE  A  CERTAIN  SUM,  WITH  VENDOR. 

The  following  memoraDdum  was  signed  by  the  defendant's  in- 
testate and  delivered  to  the  plaintiff,  and  forms  the  basis  of 
this  action: 

**  Received  of  J.  W.  J.,  by  agreement,  one  thousand  shares  of  St. 
Joe  Lead  Stock,  for  which  I  have  paid  him  $3,000.  The  under- 
standing is,  that  I  am  to  give  said  J.  one-half  of  whatever  price 
the  same  is  sold  for,  when  sold,  over  and  above  that  sum." 

Hdd^  that  the  above  memorandum  is  evidence  of  an  abmliUe  sale  of 
the  property  therein  mentioned,  and  that,  until  the  holder  of 
the  said  property  thereunder,  who  has  the  sole  and  exclusive 
right  of  disposal,  elects  to  sell  the  same,  the  vendor  can  have 
no  possible  claim  thereon ;  that  an  action  to  compel  the  sale 
of  the  property,  and  a  distribution  of  the  proceeds,  will  not  lie 
(Lorillard  «.  Silver,  36  K  T,  879). 

Aho  hdd,  that  to  construe  the  language  thus  employed  as  impart- 
ing an  intention  on  the  part  of  either  party  to  have  the  stock 
and  its  earnings  held  or  sold  for  their  joint  benefit  would 
involve  an  interpolation  of  new  matter  at  variance  both  with 
the  terms  and  spirit  of  the  contract. 

This  case  distinguished  from  Wright  v.  Wood,  57  Barb.  471. 

Before  Van  Vorst  and  Speib,  J  J. 

Decided  March  8,  1879. 
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Appeal  from  jadgment  in  favor  of  defendant. 

This  action  was  tried  by  the  court  without  a  jury, 
and  was  brought  to  compel  the  sale  and  a  distribution 
of  the  proceeds  of  two  thousand  shares  of  the  capital 
stock  of  the  St.  Joseph  Lead  Company,  transferred  by 
plaintiff  to  defendant  Kent's  intestate,  in  June,  1876. 

The  court  below  held  the  following  facts  to  be  estab- 
lished by.  the  evidence : 

The  transfer  was  made  in  two  separate  lots  of  one 
thousand  shares  each,  and  on  each  occasion  the  said 
defendant's  intestate  signed  and  delivered  to  the  plaint- 
iflf  a  written  instrument  in  the  following  form : 

"  Received  of  J.  W.  Jones,  by  agreement,  one  thou- 
sand shares  of  St.  Joe  Lead  Stock,  for  which  I  have 
paid  him  $3,000. 

"  The  understanding  is,  that  I  am  to  give  said  Jones 
one-half  of  whatever  price  the  same  is  sold  for,  when 
sold,  over  and  above  that  sum. 

"  Dated  N.  Y.,  June  [    ],  1866. 

''E.   ROCKWELL." 

Neither  of  such  instruments  differed  from  the  other 
except  in  its  date,  one  being  dated  on  June  19,  the 
other  on  June  29,  1866.  Gn  May  1,  1868,  the  defend- 
ant's  intestate,  with  the  consent,  as  the  complaint 
alleges,  of  the  plaintiff,  surrendered  to  the  company 
one  hundred  and  forty  shares  of  such  stock,  and  paid 
it  $600  in  cash,  receiving  in  consideration  of  such 
surrender  and  payment  two  of  its  interest-bearing 
bonds  for  $1,000  each.  Interest  was  duly  paid  upon 
snch  bonds  until  their  redemption  by  the  company,  as 
hereinafter  mentioned.  At  the  maturity  of  the  bonds, 
in  August,  1871,  the  bondholders  accorded  to  the  com- 
pany an  extension  of  time  of  payment,  and  thereupon 
received,  as  a  consideration  for  such  extension,  a  divi- 
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dend  in  stock.  As  the  owner  of  two  $1,000  bonds  the 
defendant's  intestate  became  entitled  to  and  received 
as  such  dividend  one  hundred  shares  of  such  stock. 
At  about  the  time  of  the  transfer  by  the  plaintiff  to 
the  said  defendant's  intestate,  the  stock  sold  for  and 
was  worth  in  the  market  from  $2.50  to  $3  per  share. 
It  declined  in  value  shortly  afterwards,  selling  at  a 
very  low  price,  and  remained  continuously  depressed 
until  the  spring  of  1874,  when  the  payment  of  divi- 
dends was  commenced.  The  stock  thereupon  rallied 
and  became  worth  from  $2  to  $3  per  share.  The  de- 
fendant's intestate  died  in  February,  1874.  Dividends 
amounting  in  the  aggregate  to  $3,206  have  since  been 
declared  and  paid  upon  the  stock  held  by  him  at  the 
time  of  his  death.  In  December,  1,875,  the  two  bonds 
for  $1,000  each,  above  mentioned,  were  purchased  by  the 
company  at  ninety-live  per  cent,  of  their  par  value,  and 
accrued  interest.  At  the  commencement  of  this  action 
the  stock  had  attained  the  value  of  and  is  now  worth 
from  $7  to  $8  per  share. 

The  plain  tiff  claimed  that  he  transferred  the  said 
stock  to  defendant's  intestate  ''in  trust  for  the  benefit 
of  both  parties;"  that  it  was  verbally  agreed  between 
them  "  that  said  two  bonds  should  stand  upon  the 
same  footing  as  the  stock,  and  that  plaintiflf  should  be 
interested  therein  as  in  said  stock."  He  further 
claimed  to  be,  in  like  manner,  interested  in  the  one 
hundred  shares  of  stock  issued  to  defendant's  intes- 
tate, as  a  bonus,  upon  the  extension  of  time  of  pay- 
ment of  the  bonds,  and  that  silch  shares  were  held 
upon  the  like  trust.  He,  therefore,  demanded  judg- 
ment, declaring  the  existence  of  such  a  trust  in  his 
favor,  and  directing  a  sale  of  the  stock,  an  accounting 
with  respect  to  such  dividends  and  interest,  and  a  final 
distribution,  according  to  respective  rights  and  inter- 


JONES  «.  KENT.  61) 


Opinion  of  the  Court,  by  Van  Vorst,  J. 


ests  of  the  parties,  as  upon  such  accounting  they  shall 
be  ascertained  and  determined. 

No  evidence  in  support  of  the  plaintiffs  claim  to  a 
beneficial  interest  in  the  stock,  after  its  transfer  by 
him,  other  than  such  as  the  two  written  instruments 
of  May  19  and  29,  1866,  may  afford,  was  adduced  at 
the  trial ;  though  it  was  claimed  that  the  surround- 
ing circumstances,  as  above  set  forth,  require  such  a 
construction  of  those  instruments  as  will  fully  sustain 
the  claim  of  the  plaintiff  in  this  regard ;  and  it  was 
urged  and  insisted,  that  under  and  by  virtue  of  the 
instruments  themselves,  the  plaintiff  must  be  deemed 
to  have  retained  an  equitable  interest  in  the  stock,  and 
in  all  profits  and  advantages  accruing  therefrom  ;  the 
relation  between  the  two  parties  being  that  of  joint 
adventurers  in  the  transaction. 

Knox  &  Jones^  attorneys,  and  Wiltiam  Stanley^  of 
counsel,  for  appellant. 

Porter,  Lowrey,  Soren  <fe  St(me,  attorneys,  and  Oros- 
venor  P.  Lowrey,  of  counsel,  for  respondent. 

By  the  Court. — Van  Vorst,  J. — We  are  of  opin- 
ion that  there  was  an  absolute  sale  of  the  stock  to 
Rockwell,  for  the  consideration  expressed  in  the  writ- 
ten memoranda,  and  which  was  paid  by  the  vendee. 
That  feature  distinguishes  this  case  from  Wright  z. 
Wood  (57  Barb.  471).  In  that  case  there  was  no  sale 
of  the  stock  to  the  defendant. 

This  case,  as  was  suggested  by  Sanford,  J.,  below, 
falls  within  Lorillard  v.  Silver  (36  N.  Y,  379),  and  is 
decided  by  it.  We  are  of  opinion  that  the  sale  of  the 
stock  by  the  defendant,  the  representative  of  the  ven- 
dee, cannot,  upon  the  facts  found,  be  hastened  by  the 
plaintiff.  The  legal  title  to  the  shares,  with  the  abso- 
lute and  exclusive  right  to  dispose  of  same,  passed  to 
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the  vendee,  and  is  not  liable  to  be  interfered  with  by 
the  vendor,  as  to  the  time  when,  or  the  price  at  which, 
the  same  shall  be  sold. 

The  vendee  could  have  sold  at  any  time  after 
he  acquired  title,  had  his  exigencies  demanded  it, 
although  he  should  fail  to  realize  even  what  he  paid  for 
the  same,  without  accountability  to  the  vendor,  who 
could  not  have  been  called  upon  to  bear  any  portion  of 
the  loss.  On  the  other  hand,  the  vendee,  and  those 
who  now  represent  him,  if  they  concluded  it  was  most 
prudent  to  hold  the  property  in  the  expectation  of  a 
further  appreciation,  should  not  be  restrained  from  the 
exercise  of  their  judgment  and  discretion  in  that 
regard. 

We  should  not,  through  a  judicial  sale,  ordered 
against  the  opposition  of  those  who  own  the  stock, 
frustrate  their  expectation  of  a  further  advance  in  the 
value  of  the  property. 

We  cannot  accept  the  conclusion  that  Rockwell 
received  or  held  the  stock  in  trust,  and  the  plaintiff,  as 
a  beneficiary,  can  compel  its  sale  at  such  time  as  he 
may  elect.  Such  trust  relation  is  in  direct  opposition 
to  the  terms  of  the  memoranda  made  at  the  time  of 
the  transfer,  which  are  clear  and  unambiguous. 

But  whenever  the  holder  shall  elect  to  sell,  and  as 
to  the  time,  he  is  to  be  the  exclusive  judge,  and  should 
there  be  realized  on  the  sale  any  sum  over  and  above 
what  Rockwell  had  for  the  shares,  then  and  not  until 
then  can  the  plaintiff  interpose  any  just  claim,  and 
that  for  his  proportion  of  the  excess. 

We  cannot  perceive  that  the  plaintiff,  under  the 
facts  found  by  the  judge  at  special  term,  is  entitled  to 
any  accounting  with  respect  to  the  one  hundred  and 
forty  shares  of  stock  surrendered  to  the  Lead  Company, 
or  the  proceeds  of  the  two  bonds  secured  in  exchange 
therefor. 

In  addition  to  the  surrender  of  the  one  hundred 
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and  forty  shares,  to  which  the  plaintiff  assented, 
Rockwell  paid  in  money  $600.  It  is  found  by  the 
judge  at  special  term  that  there  was  no  understanding 
or  agreement  that  the  plaintiff  should  be  interested  in 
the  bonds,  or  that  Rockwell  should  hold  the  bonds 
ui)on  any  trust. 

In  no  event  has  there  been  any  such  sum  realized 
by  the  defendant  as  to  justify  any  accounting,  by  the 
terms  of  the  merooi-anda  in  writing.  We  find  no  error 
in  the  rulings  of  the  judge  at  special  term  ;  and  for  the 
reasons  above  expressed,  as  well  as  those  quite  clearly 
stated  in  the  opinion  of  Sanfoed,  J.,  at  special  term, 
the  judgment  apx)ea].ed  from  should  be  affirmed. 


Speib,  J.,  concurred. 


JOSIAH  WALKER,  Plaintiff  and  Respondent, 
V.  JOHN  C.  SPENCER,  Defendant  and  Ap- 
pellant. 

demurrer  to  complaint,  in  an  equity  action. 

1.  That  caases  of  action  are  improperly  united  therein  ; 

2.  That  plaintiff  has  an  adequate  remedy  at  law  ; 

3.  That  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

This  action  was  brought  to  compel  the  defendants  to  account 
as  the  general  agents  of  the  assignor  of  the  plaintiff.  The 
complaint,  although  containing  many  specific  allegations 
in  regard  to  the  matters  and  business  of  said  agency,  in 
truth  sets  up  but  one  cause  of  action,  and  there  is  no  im- 
proper joinder  of  causes  of  action,  arising  out  of  the  agree- 
ment, with  claims  for  wrongful  conversion,  as  the  demurrer 
suggests. 

A  demurrer  will  not  lie  to  the  prayer  for  judgment  in  the 
complaint.  That  the  plaintiff  has  an  adequate  remedy  at 
law  is  no  ground  of  demurrer. 

If  the  complaint  sets  up  a  cause  of  action,  the  court  has  juris- 
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diction  to  dispose  of  a  controversy,  whether  the  relief  called 
for  be  legal  or  equitable,  or  both.  The  forum  of  the  trial, 
whether  before  the  court  or  a  jury,  will  be  determined  when 
it  comes  on  to  be  heard. 

In  the  case  of  agencies,  such  as  the  case  under  consideration, 
where  accounts  are  involved,  an  action  may  be  brought  on 
the  equity  side  of  the  court  (Story^i  Equity  Jurisdietiarif 
§§  462,  463,  &c.). 

This  view  of  the  case  disposes  of  the  objection,  that  the  com- 
plaint does  not  set  up  facts  sufficient  to  establish  a  cause  of 
action. 

Before  Van  Vorst  and  Speir,  JJ. 

Decided  March  8,  1879. 

Appeal  from  an  order  overruling  a  demurrer  to  the 
complaint. 

Hatch  <fe  Van  Allen,  attorneys,  and  ff.  J.  Sdtchj  of 
counsel,  for  defendant. 

George  W.  McAdam,  attorney,  and  Daniel  T.  Rob- 
ertson, of  counsel,  for  plaintiff. 

By  the  Court. — Van  Vobst,  J. — The  real  object  of 
this  action,  as  disclosed  by  the  complaint,  is  to  bring 
the  defendants  McDonald  and  Spencer  to  an  account- 
ing, in  respect  to  their  action  as  agents,  under  an 
agreement  made  by  them  with  the  defendant,  Josiah 
Walker,  on  May  1,  1868. 

By  this  agreement,  such  defendants  were  appointed 
the  general  agents  of  Walker,  to  sell  and  dispose  of  a 
certain  article  known  as  "  Vinegar  Bitters,"  which  was 
manufactured  by  Walker. 

The  agents,  McDonald  and  Spencer,  were  by  the 
terms  of  the  agreement  entitled  to  commissions  for 
their  services,  out  of  the  net  profits  to  be  realized  on 
all  sales,  to  the  amount  of  fifty  per  cent,  thereof.    The 
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agents,   by  force  of  the  agreement,   were  bound  to 
render  accounts  periodically. 

The  complaint,  in  truth,  sets  up  but  one  cause  of 
action,  although  it  contains  specific  allegations  with 
regard  to  the  receipts  of  large  sums  of  money  under 
the  agreement,  and  their  expenditure  by  the  agents, 
and  their  acts  and  omissions,  as  to  the  subject-matter. 
Yet  such  allegations  do  not,  as  is  supposed  by  the  de- 
fendant's counsel,  amount  to  statements  of  different 
causes  of  action,  which  cannot  be  joined  in  the  same 
complaint,  but  are  all  related  to  the  principal  matter, 
and  tend  more  clearly  to  show  that  an  accounting  is 
proper.  By  way  of  illustration,  the  allegations  in  re- 
spect to  the  expenditure  of  a  considerable  sum  of 
money,  by  the  agents,  out  of  the  profits,  for  advertis- 
ing, without  the  assent  of  the  principal,  do  not,  as  is 
urged,  disclose  a  cause  of  action  for  the  wrongful  con- 
version of  the  agents'  money.  The  propriety  of  such 
expenditure  will  be  ascertained  on  the  accounting,  when 
the  same  will  be  scrutinized.  For  all  that  was  properly 
expended  under  the  agreement,  the  agents  will  be 
credited  ;  for  improper  and  unauthorized  expenditures, 
they  will  be  charged. 

There  is,  therefore,  no  improper  joinder  of  causes 
arising  under  the  agreement,  with  claims  for  wrongful 
conversion,  as  the  demurrer  suggests. 

Nor  does  the  subject-matter  contained  in  the  ninth 
subdivision  of  the  complaint  disclose  a  separate  cause 
of  action  against  the  defendant,  Joseph  Walker.  If  it 
does,  its  joinder  with  those  for  which  the  other  two 
defendants  are  jointly  liable,  would  be  improper  (Earle 
«.  Scott,  50  How.  Pr,  606). 

The  propriety  of  the  payment  therein  claimed  to 
have  been  made  will  also  be  determined  on  the  account- 
ing, and  as  to  whether  or  not  it  was  made  after  notice 
of  the  assignment  to  the  plaintiJBf.  By  its  prayer  for 
relief,  the  complaint  does,  indeed,  ask  for  a  judgment 
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against  the  defendant  Walker  individually,  for  moneys 
paid  to  him  by  the  other  defendants  after  the  assign- 
ment. But  a  demurrer  will  not  lie  to  the  prayer  for 
judgment. 

If,  upon  the  trial,  it  shall  appear  upon  the  facts 
proven  under  the  complaint  that  separate  relief  as  to 
the  defendant  Joseph  Walker  cannot  be  allowed,  it 
will  doubtless  be  withheld.  It  is  not  an  unusual  thing 
for  a  plaintiflE  to  ask,  in  the  prayer  of  his  complaint, 
relief  to  which  he  is  not  entitled,  and  which  it  would 
be  improper  to  allow. 

That  the  plaintiff  has  a  remedy  at  law  is  no  ground 
of  demurrer.  This  court  has  always  jurisdiction  to 
dispose  of  a  controversy  by  an  effective  judgment,  if 
the  complaint  sets  up  a  cause  of  action,  whether  the 
relief  asked  be  legal,  equitable,  or  both.  The  forum 
of  the  trial,  whether  before  the  court  or  a  jury,  will  be 
determined  when  it  comes  on  to  be  heard  (De  Bussierre 
V.  HoUaday,  4  Abb.  New  Cas.  111). 

But  in  the  case  of  agencies,  such  as  the  one  under 
consideration,  where  accounts  are  involved,  actions 
may  be  brought  on  the  equity  side  of  the  court  for  an 
accounting  {Story  Equity  Jur.  §§  462,  463 ;  Tam  v. 
Vilmar,  64  How.  Pr.  235,  238). 

This  disposes  of  the  objection  that  the  complaint 
cloes  not  set  up  facts  sufficient  to  establish  a  cause  of 
action.  Salter  v.  Ham  (31  N.  T.  321)  is  not  opposed 
to  this  view. 

The  plaintiff,  as  the  purchaser  and  owner  of  the 
interest  and  claim  of  the  principal,  and  of  all  his 
rights  of  property  under  the  agreement,  is  entitled  to 
stand  in  his  shoes  and  demand  the  account. 

All  rights  and  interests  ex  contractu  are  assign- 
able (Butler  V.  New  York  &  Erie  R.  R.  Co.,  22  Barb. 
110 ;  Hooker  v.  Eagle  Bank  of  Rochester,  30  N.  T. 
87). 

Wo  think  the  disposition  of  the  demurrer  made  by 
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the  judge  at  special  term  was  correct,  and  the  order 
appealed  from  is  affirmed,  with  costs. 


Speib,  J.,  concurred. 


CHARLOTTE  ANN  NICOLL,  et  aZ.,  Executors, 
&c.,  Plaintiffs  and  Respondents,  v.  ED- 
WARD BDRKE,  Defendant  and  Appellant. 

LAin>LORD  Aia>  Tenant. — Agency. — ^Evidence. 

The  plaintiffs,  as  execators,  through  their  agents,  leased  certain 
premises  to  the  defendant. 

The  indenture  of  lease  introduced  in  evidence,  upon  which  ttie 
action  was  brought,  was  not  under  seal,  and  was  signed  by  the 
lessee  only,  the  defendant  herein.  The  plaintiffs,  said  agents, 
were  mentioned  and  described  therein  as  landlords,  with  the  word 
"Agents^*  after  their  names.  It  appeared  that  the  defendant 
understood  that  he  made  the  engagement  to  lease,  &c.,  with  per- 
sons who  were  acting  for  others. — ndd^  that  an  agent  can  bind 
his  principal  by  a  parol  contract  entered  into  in  his  own  (the 
agent's)  name,  though  the  principal's  name  does  not  appear  in 
the  instrument ;  and  that  in  this  case  the  plaintiffs  were  properly 
in  court  to  enforce  the  agreement  made  by  them,  through  their 
agent,  with  the  defendant. 

Also  hddy  that  as  the  plaintiffs  are  shown  to  be  the  persons  entitled 
to  execute  the  lease  and  to  the  rent,  it  is  to  be  presumed  that  the 
counterpart  of  the  above  indenture  was  properly  executed  on 
their  behalf,  it  not  having  been  introduced  in  evidence  by  the 
defendant,  in  whose  possession  it  is  presumed  to  be. 

Before  Van  Vorst  and  Speir,  JJ. 

Decided  March  3,  1879. 

This  is  an  appeal  from  a  judgment  in  favor  of 
plaintiffs,  entered  upon  a  verdict  of  a  jury,  and  also 
from  an  order  denying  a  motion  for  a  new  trial   made 
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npon  the  minutes  of  Hon.  John  Sedgwick,  the  judge 
before  whom  the  action  was  tried. 

The  action  was  brought  to  recover  three  several  bal- 
ances of  rent,  in  all  amounting  to  $150,  alleged  to  be 
due  for  the  three  several  quarters  ending  on  August  1, 
and  November  1,  1876,  and  on  February  1,  1877 ;  also, 
to  recover  $600  alleged  to  be  due  for  the  quarter  ending 
May  1,  1877,  under  and  in  pursuance  of  an  indenture 
of  lease  alleged  to  have  been  made  between  the  plaint- 
iffs, by  their  agents,  William  and  E.  A.  Cruikshank, 
and  the  defendant,  dated  March  2,  1876,  for  one  year 
from  May  1,  1876,  at  the  yearly  rent  of  $2,400. 

Also  to  recover  damages  for  an  alleged  breach  of 
covenant  in  omitting  to  pay  $19.55,  the  Croton  water 
tax,  and  omitting  to  keep  the  premises  in  good  order 
and  repair,  amounting  to  $300. 

Kissam  &  Embury^  attorneys,  and  Benjamin  S. 
Kissam-^  of  counsel,  for  appellants. 

Edmonds  &  Nicoll^  attorneys,  and  Walter  D. 
Edmonds^  of  counsel,  for  respondents. 

By  the  Court. — Van  Vorst,  J. — The  defendant, 
on  March  2,  1876,  signed  a  writing,  indorsed  on  the 
lease,  under  which  he  had  held  the  premises  several 
years,  in  these  words:  "The  within  lease  is  hereby 
renewed  for  the  further  term  of  one  year,  to  commence 
on  May  1,  1876,  at  the  yearly  rent  of  two  thousand 
four  hundred  dollars,  other  covenants  and  conditions 
to  remain  as  before." 

This  is  a  formal  and  effective  agreement,  binding 
upon  the  defendant  to  take  the  premises  for  one  year, 
at  the  rent  mentioned,  and  subject  to  the  covenants 
and  conditions  he  was  before  under.  The  defendant 
has  not  paid  the  full  amount  of  the  rent  called  for  in 
the  agreement.  He  claims,  however,  that  there  was  a 
subsequent  agreement  by  which  the  rent  was  reduced. 
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The  verbal  arrangement,  claimed  to  have  been  after- 
wards made  with  De  Lancy  NicoU,  the  plaintiffs 
agent,  to  take  a  less  sum,  if  it  was  proven,  is  wholly 
iQoperative.  Nicoil  denies  that  he  agreed  to  accept  a 
less  snm,  unless  the  rent  was  promptly  paid,  and  he 
testifies  it  was  not. 

Bat  whether  he  so  agreed  or  not,  it  would  not  bind 
the  principals,  for  the  reason  that  it  was  made  without 
authority,  and  was  founded  on  no  adequate  considera- 
tion. But  receipts  were  signed  accepting  a  less  sum  in 
full  as  the  rent  fell  due  from  time  to  time.  The 
receipts  were  not  signed  by  the  principals,  but  by  the 
agents.  Under  such  circumstances,  as  no  authority  to 
accept  a  less  sum  was  shown,  the  acts  of  the  agents 
would  not  discharge  the  moneys  still  unpaid.  But  in 
any  view,  the  acceptance  of  a  smaller  sum,  when  a 
greater  is  due,  does  not  discharge  the  real  indebted- 
ness (Dederick  v.  Leman,  6  Johns.  333 ;  Ryan  v.  Ward, 
48  K  Y,  204). 

The  rule  is,  however,  otherwise,  where  the  amount 
of  the  indebtedness  is  in  dispute,  and  a  compromise  is 
agreed  upon  (Bunge  n,  Koop,  48  N.  T.  228).  There 
could  be  no  dispute  here,  as  the  true  amount  of  the 
rent  was  fixed  by  the  writing  of  March  2,  1876. 

When  the  lease  of  1873,  upon  which  the  indorsement 
in  1876  was  made,  was  offered  in  evidence,  it  was  ob- 
jected to  by  defendant's  counsel,  on  the  ground  that  it 
was  not  made  in  the  names  of  the  plaintiffs. 

It  was,  however,  received,  and  the  defendants  ex- 
cepted. 

The  learned  counsel  for  the  defendant  takes  the 
point  that  the  plaintiffs  cannot  maintain  an  action  for 
the  rest.  He  urges  that  William  and  E.  A.  Cruik- 
shank  are  the  landlords,  as  appears  by  the  original 
lease,  and  that  the  word  "  agents,"  which  follows  their 
names,  is  descriptive  merely. 

The  lease  in  evidence  is  executed  by  the  defendant 
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only.  By  whom  the  counterpart  was  executed  doea 
not  appear.  It  may  be  that  it  was  so  executed  as  to 
obviate  any  objection  of  the  nature  of  the  one  now  con- 
sidered. From  the  fact  that  it  was  not  produced  by 
the  defendant,  in  whose  possession  it  is  presumed  to 
be,  it  may  be  inferred  that  it  was  executed  in  a  form 
to  bind  the  plaintiffs.  But  however  that  may  be,  we 
have  now  to  do  with  the  indorsement  made  in  March 
2,  1876,  signed  by  the  defendant,  which  gives  occasion 
to  this  action,  and  which  in  effect  draws  to  itself  the 
covenants  and  conditions  of  the  old  lease.  There  is 
evidence  in  the  case  that  Cruikshank  and  De  Lancy 
Nicoll,  in  their  action,  merely  represented  others. 
That  seems  to  have  been  understood,  and  the  engage- 
ment arising  from  the  indorsement  of  March  2,  1876, 
must  be  copstrued  to  have  been  made  with  those  legally 
entitled  to  let  the  premises,  and  to  be  enforced  by 
them. 

The  defendant's  counsel  has  cited  several  cases  to 
show  that  all  contracts  must  be  made  in  the  name  of 
the  principal  and  not  of  the  agent,  and  that  when  they 
are  not  so  made,  although  the  agent  may  be,  the  prin- 
cipal is  not  bound ;  among  which  are  Kiersted  v.  Orange 
&  Alexandria  R.  R.  Co.  (69  N.  Z.  343) ;  Stone  v. 
Wood  (7  Cow.  453) ;  Spencer  v.  Field  (10  Werid,  88) ; 
Townsend  v.  Hubbard  (4  Hill,  351) ;  De  Witt  v,  Wal- 
ton (5  Seld,  671).  But,  as  already  observed,  it  does  not 
appear  in  what  manner,  on  the  part  of  the  lessors,  the 
lease  was  executed.  And  as  the  plaintiffs  are  now 
shown  to  be  the  persons  entitled  to  make  the  lease,  and 
to  the  rents,  we  may  presume  it  was  well  executed  on 
their  behalf. 

But  while  it  may  be  true  that  when  an  agent  enters 
into  a  contract  under  seal  in  his  own  name,  he  does 
not  bind  his  principal  by  its  terms,  and  the  principal 
may  be  unable  to  enforce  it  in  his  own  name,  yet  a 
principal  may  be  charged  where  a  written  parol  con- 
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tract,  entered  into  by  an  agent  in  his  own  name,  within 
his  authority,  although  the  name  of  the  principal  does 
not  api)ear  in  the  instrument  (Briggs  v.  Partridge,  64 
F.  Y.  357,  362). 

The  engagement  for  letting  and  hiring  the  premises 
in  question  for  one  year  was  not  required  to  be  in 
writing,  and  the  defendant's  obligation  was  not  under 
seal. 

He,  in  fact,  made  the  engagement  with  i)ersons 
who,  as  he  understood  at  the  time,  were  acting  for 
others.  And  we  conclude  that  the  principals,  the  real 
parties  in  interest,  are  properly  in  court,  to  enforce  the 
defendant's  engagement,  made  with  them  through  the 
agency  of  Cruikshank  and  NicoU. 

We  discover  no  error  in  the  refusal  of  the  judge  to 
charge  aS  requested  by  the  defendant's  counsel,  nor  to 
the  charge  as  made. 

The  plaintiffs'  claim  to  allowance  for  any  part  of 
the  repairs  made  by  them,  was  rejected  by  the  jury 
under  the  judge's  charge  ;  the  defendant  being  held 
only  for  the  rent  in  arrear,  and  the  Croton  Water  tax. 

The  defendant  was  not  justified  in  his  attempt  to 
surrender  the  premises  by  the  terms  of  the  original 
letting.  Nor  was  such  attempted  surrender  accepted 
by  the  plaintiffs.  The  effect  of  the  verdict  of  the  jury 
is  only  to  impose  upon  the  defendant  the  payment  of 
rent  according  to  his  engagement,  and  nothing  more, 
and  in  that  we  fail  to  see  any  injustice.  The  judg- 
ment and  order  denying  a  motion  for  a  new  trial,  from 
which  this  appeal  is  taken,  are  afirmed,  with  costs. 


Speib,  J.,  concurred. 
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DAVID  SOLINGER,  Plaintiff  and  Respondent, 
V.  EDWARD  EARLE,  et  al.,  Defendants  and 
Appellants. 

DUKESS,  what  CONSTITUTBB. — COMFOSITIOK  DBSD. — FRAUD  ON  CRED- 
ITORS. 

There  cannot  be  any  legal  inference  from  the  fact  of  family  con- 
nection alone,  that  the  interest  of  a  person  in  a  brother-in-law 
is  so  great  as  to  cloud  the  judgment  or  affect  the  will,  in  deter- 
mining how  far  he  will  aid  him. — Held^  in  this  case,  that  the 
refusal  of  defendants  to  sign  a  composition  deed  releasing 
plaintiff's  brother-in-law,  except  upon  condition  that  plaintiff 
should  give  his  note  for  a  certain  sum  over  and  above  thai 
mentioned  in  the  said  deed,  the  note  to  be  held  till  other 
creditors  should  sign  the  composition  deed,  did  not  amount  to 
duress  or  compulsion,  though  defendants  were  aware  of  the 
affinity  of  plaintiff  to  said  debtor. 

By  the  said  deed  of  composition,  thirty  cents  on  the  dollar  were 
to  be  paid  the  defendants,  among  other  creditors,  in  plaintiff's 
notes,  with  the  debtor's  indorsement. — Seld,  that  the  above 
transaction,  by  which  defendants,  without  the  knowledge  of  the 
other  creditors,  received  a  further  note  of  plaintiff,  was  illegal, 
and  a  fraud  upon  the  said  creditors;  and  that  all  the  parties 
thereto  were  equally  in  the  wrong. 

Upon  the  above  grounds,  the  court  refused  to  interfere  to  aid 
plaintiff  to  recover  the  amount  of  said  note  paid  by  him. 

Before  Van  Voest  and  Speir,  JJ. 

Decided  March  3,  1879. 

Appeal  by  the  defendants  from  a  jadgment  entered 
upon  a  demurrer  to  the  complaint,  in  favor  of  the 
plaintiff.     The  facts  are  stated  in  the  opinion. 

Ivins  <6  Bergen^  attorneys,  and  Wm.  M.  Ivins^  of 
counsel,  for  appellants,  cited  : — As  to  the  reason  of  the 
rule  that  coercion,  compulsion  or  duress  will  avoid  a 
contract  or  relieve  a  party  from  the  plea  in  pari  delicto : 
Poshay  v.  Ferguson,  5  Hill^  174;    United  States  'o. 
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Hackabee,  16  Wall.  431;  Broomed  s  Common  Law^ 
609. 

As  to  the  degree  of  compulsion  which  the  law  re- 
quires to  be  shown  by  the  party  seeking  to  avoid  the 
natural  legal  consequences  of  his  own  acts,  upon  the 
plea  of  their  in  voluntariness :  Radick  v.  Hutchins,  6 
Otto  (95  U.  3.)  210  ;  Brown  v.  Pierce,  7  Wall.  206 ; 
Maier  V.  Miller,  68  Penn.  Si.  493 ;  Poss  v.  Hildreth, 
92  M^ass.  76 ;  Chitty  on  Contr.  217 ;  Stoi^y  on  Contr. 
§514;  United  States  v.  Huckabee,  supra;  Peller  v. 
Green,  26  Mich,  70. 

As  to  the  kind  of  compulsion  which  the  court  will 
permit  a  party  to  plead  for  the  purposes  sought  by  the 
plaintiff:  Bouviefs  Law  Diet  ^  "Duress,"  and  cases 
cited ;  BiflSn  v.  Bignell,  1  H.  &  N. ;  Wilcox  t.  How- 
land,  23  Pick.  167 ;  Evans  %.  Gale,  18  N.  H.  397 ; 
Kenworthy's  Case,  Dec.  Joint  Com.  334;  Hall  v. 
Shultz,  4  Johns.  240 ;  Skeate  v.  Beale,  11  Ad.  &  E. 
983 ;  Glynn  v.  Thomas,  11  Exch.  878,  879 ;  39  Ameri- 
can Jur.  26,  et  seq.;  Cro.  Jac.  187  ;  Wayne  v.  Sands,  1 
Freeman,  361 ;  1  Roll.  Ahr.  687 ;  2  Danu.  Air.  686 ; 
Bagley  v.  Clair,  2  Brownl.  276 ;  Robinson  v.  Gould, 
11  Cush.  57  ;  McClintock  v.  Cummins,  3  McLean^  158, 
and  other  cases  there  cited;  Breck  v.  Cole,  4  Sandf.  79. 

Abraham  Kling,  attorney,  and  of  counsel,  for 
respondent,  cited : — As  to  moral  duress  :  Smith  v. 
Bromley,  2  Douglas,  696,  note,  decided  1731 ;  Har- 
mony V.  Bingham,  12  N.  Y.  100 ;  Cockshott  v.  Ben- 
nett, 2  Term  JR.  763,  decided  1788  ;  Middleton  v. 
Onlow,  1  Peere  Williams,  768 ;  Jackson  v.  Mitchell, 
13  Yes.  581  ;  Smith  v.  Cuff,  6  Maule  &  Sel.  160 ; 
Knight  V.  Hunt,  5  Bing.  433 ;  Atkinson  v.  Derby,  6 
Burl  &  N.  778 ;  Breck  e.  Cole,  4  8an4f.  79  ;  ^^' 
Sadler,  15  Ves.  55 ;  Horton  v.  Riley,  11  Mees.  &  W. 
482 ;  1  St(yry  Eq.  §§  378,  379  ;  14  Alb.  Law  Jour.  436  ; 
16  Id.  35 ;  Gilmour  7).  Thompson,  49  How.  Pr.  198. 
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By  the  Court.— Speib,  J. — The  firm  of  Newmaa 
&  Bernhard,  being  embarrassed  in  business,  entered 
into  a  composition  agreement  with  their  creditors  to 
pay  thirty  cents  on  a  dollar  in  full  satisfaction  of  their 
indebtedness,  and  gave,  in  payment  thereof,  the 
plaintiffs  promissory  notes,  with  the  debtor's  indorse- 
ments, payable  in  two,  four  and  six  months.  The 
plaintiflP  and  defendants  entered  into  a  written  agree- 
ment between  themselves,  unknown  to  the  other  cred- 
itors, that  the  plaintiff  should  give  his  promissory 
note  for  $978.79,  in  addition  to  the  thirty  per  cent., 
payable  to  the  order  of  the  defendants,  which  was  not 
to  be  used  till  all  the  creditors  of  Newman  &  Bern- 
hard  had  signed  the  composition  agreement.  The  note 
was  paid  in  the  hands  of  third  parties  after  suit  was 
brought,  but  before  judgment. 

That  the  note  was  without  consideration,  and  the 
agreement  to  give  it  was  a  fraud  upon  the  other  cred- 
itors, is  conceded  by  both  sides.  It  is  a  general  rule 
that  courts  will  not  aid  either  party  in  enforcing  an 
illegal  executory  conti-act,  nor,  if  executed,  will  they 
aid  either  party  in  setting  it  aside,  or  in  recovering 
back  what  has  been  paid  under  it.  This  results  from 
the  established  elementary  principle  that  all  contracts 
or  agreements  which  have  for  their  object  anything  re- 
pugnant to  the  general  policy  of  the  common  law,  or 
contrary  to  the  provisions  of  any  statute,  are  void  and 
not  to  be  enforced.  The  whole  transaction,  the  agree- 
ment to  give  the  note,  and  giving  it  to  the  defendants 
to  hold  until  the  creditors  should  sign  the  composition 
deed,  and  the  payment  of  the  money  to  the  defendants, 
was  illegal  and  void.  If  the  act  of  the  plaintiff  was 
voluntary  he  has  no  case  against  the  defendant  to  re- 
cover back  the  money  paid,  for  he  cannot  avail  himself 
of  his  own  unlawful  act.  Where  both  parties  are 
equally  guilty,  neither  can  excuse  or  justify  his  con- 
duct by  appealing  to  the  law. 
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The  allegation  in  the  complaint  is  in  substance  that 
the  agreement  and  the  making  and  delivery  of  the  note 
were  unknown  to,  and  were  by  the  defendants  fraudu- 
lently concealed  from,  the  other  creditors,  and  was  first 
proposed  by  the  defendants  to  plaintiff ;  and  the  object 
and  purpose  thereof  on  the  part  of  the  defendants  was 
that  tliey  should  receive  the  note  in  addition  to  the  sum 
mentioned  and  paid  by  the  terms  of  the  composition 
agreement,  in  fraud  of  other  creditors  and  their  rights. 
Whether  the  scheme  which  was  devised  and  carried 
out  between  the  parties  was  first  suggested  by  the  de- 
fendants as  charged,  is  of  no  importance.     The  plaint- 
iff was  equally  bound  with  the  defendants  to  disclose 
the  whole  transaction  to  the  other  creditors.     It  is  in 
all  cases  the  concealment  of  the  fact  which  was  material 
for  them  to  know,  the  knowledge  of  which  might  have 
prevented  their  own  assenting  to  the  composition  agree- 
ment (Britton  v.  Hughs,  5  Bhig.  466,  Best,  Ch.  J.). 

There  is  nothing  in  the  allegation  that  the  defend- 
ants subjected  the  plaintiff  to  any  coercion  which 
would  justify  an  action  against  them  either  for  the 
return  of  the  note  or  the  money  paid  on  it,  or  for 
damages  of  any  kind.  There  is  no  averment  that  the 
defendants  or  either  of  them  ever  made  or  attempted 
to  make  any  threats  against  the  plaintiff  or  against  his 
brother-in-law,  Newman.  What  they  did  do,  as  al- 
leged, they  insisted  upon  his  making  and  delivering 
the  agreement  between  them  and  the  j)laintiff,  and  the 
giving  the  promissory  note,  and  absolutely  refused  to 
execute  the  composition  agreement  unless  the  i^laintiff 
complied  with  their  demand.  This  the  defendants  had 
the  right  to  do.  They  could  refuse  to  execute  a  dis- 
charge of  the  debtors  absolutely,  or  could  exact  condi- 
tions, provided  the  other  creditors  had  knowledge 
thereof,  and  it  is  plain  that  the  plaintiff  was  equally 
guilty  in  withholding  that  knowledge  from  the  other 
creditors. 
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To  relieve  the  plaintiff  from  the  consequences  of  his 
participation  in  the  fraudulent  transaction,  and  to  en- 
able him  to  recover  the  money  he  had  paid  to  the 
defendant,  he  sets  up  that  his  action  therein  was  in- 
voluntary and  by  compulsion,  and  he  cannot,  therefore, 
in  law,  be  regarded  as  having  acted  at  all.  He  says 
the  defendants  knowingly  and  fraudulently  took  ad- 
vantage of  the  feelings,  sympathies  and  sensibilities  he 
had  for  his  brother-in  law,  Newman,  to  compel  him  to 
execute  the  agreement  to  give  his  note.  Duress  by 
threats  cannot  be  claimed,  since,  as  before  shown,  no 
threats  of  any  kind  are  alleged.  The  defense  then 
must  rest  upon  the  naked  statement  that  Newman  was 
the  plaintiffs  brother-in-law,  and  the  defendants  knew 
it.  No  facts  are  stated  by  which  the  plaintiffs  will 
was  restrained  or  influenced  by  the  defendants,  other 
than  the  alBnity  which  existed  between  the  plaintiff 
and  Newman.  The  plaintiff  was  not  related  by  blood 
to  the  debtor,  nor  was  he  a  member  of  his  family.  Bj" 
the  Civil  Code  of  Louisiana,  which,  in  this  respect,  is  a 
transcript  of  the  French  Code,  the  causes  of  nullity  for 
duress  are  limited,  not  only  where  they  are  exercised 
on  the  contraciiog  party,  but  also  when  the  wife,  the 
husband,  the  descendants  or  ascendants  of  the  party 
are  the  object  of  them  (2  Civil  Code  of  Louisiana,  § 
1847).  AflSnity  means  the  tie  which  arises  from  the 
marriage  between  the  husband  and  the  blood  relations 
of  his  wife,  and  between  the  wife  and  the  blood  rela- 
tions of  the  husband  ( Vaughn,  302,  329 ;  BiflSn  v. 
Bignell,  7  Hurl.  <£  iV^.  877).  I  am  unable  to  find  any 
case  either  in  the  civil  or  common  law  where  the  party 
complaining  of  moral  duress  to  avoid  a  contract  was  a 
relation  by  affinity.  Even  if  such  a  case  could  be 
found,  in  order  to  sustain  the  complaint  we  must  hold 
that  the  statement  per  se  of  the  plaintiffs  being  the 
brother-in-law  of  the  debtor  is  a  suflicient  duress  to 
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avoid  the  contract,  there  being  neither  threats  nor 
facts  showing  compalsion  in  the  complaint. 

The  jodgment  mast  be  reversed,  and  the  complaint 
dismissed,  with  costs. 

Van  Vobst,  J.,  concurred. 


JAMES   M.    ORMES,   Plaintiff,    t),    SAMUEL   T. 
DAUCHY,  et  al.^  Defendants. 

Bbokebs.  — Public  policy.  — Trial. 

A  broker,  who  agrees  merely  to  bring  parties  together  for  the  pur- 
pose of  negotiation,  upon  consideration  of  a  promise  of  one  of 
said  parties  to  pay  him  a  certain  percentage  upon  the  amount  of 
a  contract  thereby  expected  to  be  made,  and  who  takes  no  part 
in  the  subsequent  proceedings  of  the  parties,  can  recover  his 
said  commissions  according  to  agreement,  though  the  contract 
entered  into,  and  upon  which  they  depend,  is  illegal  and  void  as 
against  public  policy,  «.  ^.,  a  coi^tract  for  advertising  a  lottery 
scheme. 

The  law  does  not  pun'sh  a  wrongful  intent  where  nothing  is  done 
to  carry  that  intent  into  effect,  much  less  bare  knowledge  of  such 
an  intent,  without  any  participation  in  it. 

If  the  defendants  desired  that  the  question  whether  they  were  to 
pay  the  commission  as  the  money  was  paid  to  them,  or  not  until 
they  had  been  paid  the  full  contract  price  of  the  work,  be  sub- 
mitted to  tlie  jury,  they  should  have  requested  it.  The  excep- 
tion to  the  Courtis  directing  a  verdict  was  not  equivalent  to  a 
request. 

Before  Van  Vorst  and  Speib,  J  J. 

Decided  March  8,  1879. 

The  defendants  were  advertising  agents.  In  August, 
1874,  they  agreed  with  the  plaintiff  and  his  assignor, 
Niles,  that  if  they  would  bring  to  the  defendants  the 
officers  of  a  certain  Virginia  corporation  who  desired 
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to  advertise  in  various  parts  of  the  country,  and  it 
should  result  in  a  contract  between  the  defendants  and 
the  corporation,  the  defendants  would  pay  the  plaintiff 
and  Niles  ten  per  centum  on  the  contract  price  of  the 
advertising  to  be  done. 

The  plaintiff  and  Niles  introduced  the  officers  of  the 
corporation  to  the  defendants,  who  entered  into  a  con- 
tract with  the  officers.  The  defendants  admit  that  they 
did  the  work  under  the  contract  for  the  corporation  to 
the  amount  of  $13,000,  but  assert  that  the  company 
paid  them  therefor  only  $6,600.  On  the  trial,  the 
court  took  the  defendants'  construction  of  the  agree- 
ment with  the  plaintiff,  viz. :  that  the  defendants  were 
to  pay  the  commission  only  on  the  amount  they  should 
actually  collect.  This  was  most  favorable  for  the  de- 
fendants, and  the  plaintiff  was  content.  The  court 
accordingly  directed  a  verdict  for  the  plaintiff  for  $650, 
being  ten  per  cent,  of  $6,600,  the  sum  the  defendants 
admit  they  actually  collected. 

Exceptions  to  be  heard  in  the  first  instance  at  gen- 
eral term,  and  judgment  meanwhile  suspended. 

Henry  F,  Pultzs^  of  counsel,  for  defendants,  appel- 
lants. 

JoJtn  E.  Risley^  of  counsel,  for  plaintiff,  respondent. 

Br  THE  Court. —Speir,  J. — The  main  defense  in 
the  case  was  that  the  contract  between  the  defendants 
and  the  Montpelier  Association,  a  corpoitttion  created 
by  the  laws  of  Virginia,  was  in  violation  of  the  stat- 
utes of  this  State,  which  prohibit  the  publication  of  an 
account  of  any  lottery,  gain  or  device,  or  the  prizes 
therein,  &c.  That  such  a  contract  was  entered  into  in 
writing  between  the  corporation  in  Virginia  and  the 
defendants  is  not  disputed.  What  the  contract  was  is 
not  shown.     Neither   the  plaintiff   nor  his  assignor, 
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Mies,  ever  saw  it.  The  defendants  failed  to  produce 
it  on  the  trial,  although  they  had  notice  to  do  so,  and 
it  appears  it  was  in  the  possession  of  their  agent  in 
Virginia,  to  whom  they  had  sent  it,  arid  they  were  not 
permitted  to  give  evidence  of  its  contents  on  the  trial. 

It  is  not  claimed  or  pretended  that  the  plaintiff  or 
his  assignor  were  parties  to  the  contract  in  question, 
though  it  is  asserted  that  the  parties  entered  into  it  at 
their  instance.  In  other  words,  it  is  shown  that  the 
plaintiffs  acted  as  brokers  in  bringing  the  parties 
together,  who  thereupon  executed  a  contract,  whatever 
it  was,  and  the  plaintiffs  claim  a  commission  for  their 
services  in  that  capacity.  I  am  unable  to  see  why  the 
plaintiff  should  not  recover  the  commission  sued  for, 
even  though  the  contract  made  between  the  defendants 
and  the  Virginia  company  was  illegal  or  against  public 
policy.  There  is  no  proof  that  the  plaintiff  or  Niles 
took  any  part  in  making  the  contract  or  in  its  perform- 
ance after  it  was  made.  Their  engagement  was  ended 
when  they  introduced  the  parties  to  each  other,  and 
the  law  allows  them  compensation  for  that  particular 
service.  The  contract  of  the  plaintiff  was,  in  itself, 
therefore,  lawful  and  free  from  vice,  and  I  do  not  see 
how  it  can  be  avoided  on  the  ground  that  it  possibly 
may  have  facilitated  an  illegal  transaction.  It  is  im- 
I)ossible  to  foresee  where  the  doctrine  would  carry  us 
should  it  be  held  that  the  broker's  contract  is  void  be- 
cause it  may  have  some  remote  connection  with  other 
unlawful  contracts.  1  am  not  aware  of  any  principle 
which  could  justify  this.  The  law  does  not  punish  a 
wrongful  intent  when  nothing  is  done  to  carry  that 
intent  into  effect,  much  less  bare  knowledge  of  such  an 
intent  without  any  participation  in  it  (De  Groot  v.  Van 
Duzer,  17  Wend.  170;  Hodgson  v.  Temple,  6  Taunt. 
181  ;  Tracy  v.  Tallmage,  14  N.  Y.  169). 

The  exceptions  to  the  refusal  of  the  court  to  dismiss 
the  complaint  when  the  plaintiff  rested,  and  at  the 
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close  of  the  case,  are  disposed  of  above.  The  exception 
taken  that  the  court  should  have  submitted  to  the  jury 
the  question  whether  the  defendants  were  to  pay  the 
commission  as  the  money  was  paid  to  them,  or  not 
until  they  had  paid  the  full  contract  price  of  the  work, 
was  disposed  of  by  arrangement  on  the  trial.  Besides, 
the  exception  taken  to  the  court's  directing  a  verdict 
was  not  equivalent  to  a  request  that  the  question  be 
submitted  to  the  jury,  which  was  not  done  (O'Neil  v. 
James,  43  JV.  T.  84  ;  Dows  v.  Rush,  28  Barb.  167). 

The  plaintiff  is  entitled  to  judgment  on  the  verdict^ 
with  costs. 

Van  Vokst,  J.,  concurred. 


HENRY  HEINER,  Plaintiff  and  Respondent, 
V.  JOHN  HEUVELMAN,  et  al..  Defendants 
AND  Appellants. 

Negligence. — Liabilitt  of  master  fob  injubt  of  servant. 

Where  the  master  abdicates  the  control  and  managemeat  of  cer- 
tain work  in  favor  of  an  employee,  and  gives  him  full  discretion 
in  regard  thereto,  he  is  liable  for  the  neglect  of  said  employee, 
in  the  performance  thereof,  to  the  same  extent  that  he  would  be 
liable  for  his  own  neglect.  This  though  the  party  injured  there- 
by and  seeking  redress  was  also  employed  by  him  as  a  workman, 
engaged  in  the  same  matter  and  under  the  control  of  said  em- 
ployee. 

Tlie  above  rule  is  not  affected  by  the  fact  that  the  master  has 
exercised  due  care  iu  the  selection  of  the  person  assigned  to 
said  duty. 

Before  Van  Vorst  and  Speir,  JJ. 

BmdeA  March,  8,  1879. 
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The  action  was  brought  by  the  plaintiff  for  dam- 
ages sustained  by  him  while  in  the  defendants' 
employment,  and  caused  by  their  negligence. 

The  plaintiff,  an  iron- worker  by  trade,  was  in  the 
employ  of  defendants,  and  was  engaged  in  the  county 
court-house,  in  the  city  of  New  York,  removing  the 
iron  columns  from  the  interior  sides  of  the  rotunda. 
The  defendants  were  the  contractors  with  the  city,  for 
the  alterations  of  the  court-house,  then  in  progress. 

At  the  time  of  the  accident,  the  plaintiff  and  two 
others,  servants  of  the  defendants,  were  at  work  on 
the  balcony  running  round  the  rotunda,  on  the  floor, 
removing  a  scaffolding.  One  Jacob  Webber  had  been 
assigned  by  defendants  to  employ  the  servants  to  do 
this  duty,  and  at  the  same  time  engaged  them  in  re- 
moving a  derrick  over  the  heads  of  the  plaintiff  and 
his  fellows  on  the  balcony.  While  being  moved,  the 
derrick  fell  forward  into  the  rotunda,  and  the  plaintiff 
was  entangled  in  its  rigging,  and  had  his  arms  broken 
and  his  head  injured. 

Chambers y    BougMon    A    Prentiss,    defendants' 
attorneys  ;  Wm.  P.  Ohambers,  of  counsel. 

0.  8.  <fe  D.  B.  Ogden,  plaintiff's  attorneys  ;  Albert 
Stickney,  of  counsel. 

By  the  Court. — Speib,  J. — ^The  evidence  shows 
clearly  that  there  was  no  negligence  on  the  part  of  the 
men  moving  the  derrick.  The  negligence  complained 
of  was  that  of  Webber,  in  sending  an  insufficient 
nnmber  of  men  to  do  the  work  of  removing  the  derrick, 
which  was  done  in  his  absence,  and  at  the  same  time 
sending  the  plaintiff  to  a  position  in  which  injury  was 
inevitable  should  any  accident  occur.  The  cause  of 
the  derrick's  fall  was  that  its  weight  was  greater  than 


90  HEINER  V,  HEUVELMAN. 

Opinion  of  the  Court,  by  Spbib,  J. 

the  men  assigned  to  the  task  of  moving  it  could  sus- 
tain. 

The  defendants  had  employed  Webber  to  select 
and  hire  the  workmen,  and  they  gave  to  him  full  dis-  ' 
cretion  as  to  the  number  to  be  employed  in  the  work 
on  hand  at  any  particular  time,  and  full  control  of  the 
manner  and  conduct  of  the  operation. 

There  can  be  no  question  but  the  motion  of  the  de- 
fendants for  a  nonsuit  at  the  close  of  the  plaintilFs 
case  was  properly  refused.  It  was  not  pretended  that 
the  men  in  charge  of  removing  the  derrick  were  not 
sufficiently  careful  in  doing  the  work  to  which  they 
had  been  assigned  by  Webber.  He  represented  the 
defendants,  and  if  there  was  any  neglect  of  duty  on 
his  part  the  defendants  are  responsible,  although  the 
plaintiff  and  himself  were  in  their  employ ;  for  the 
evidence  in  the  case  clearly  shows  that  Webber  did 
not  stand  in  the  same  relation  to  the  defendants  and  to 
the  plaintiff  respectively  which  the  other  workmen 
did. 

It  is  claimed  that  the  judgment  should  be  reversed 
for  the  reason  that  the  court  erred  in  charging  the 
jury,  in  substance,  that  while  the  defendants  were  not  . 
liable  if  the  injuries  were  occasioned  solely  through 
the  negligence  of  defendants'  servants  other  than  the 
foreman,  Webber,  they  were  responsible  for  Webber's 
negligence,  if  any,  in  the  same  manner  and  to  the  same 
extent  as  if  his  negligence  had  been  their  own.  The 
defendants  delegated  to  their  foreman  the  performance 
of  the  duties  they  owed  to  their  other  employees,  and 
he  failed  to  furnish  a  sufficient  number  of  workmen  to 
I)erform  the  work  in  hand.  This  constituted  negli- 
gence, for  which  the  defendants  are  responsible  (Plike 
V.  Boston  &  Albany  R.  R.  Co.,  63  N.  T,  554).  It  does 
not  matter  how  careful  the  defendants  were  in  the 
selection  of  Webber  for  the  i)ost  assigned  him,  they 
are  responsible  for  his  failure  to  provide  a  sufficient 
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force  safely  to  perform  the  work  in  hand.  Nor  does 
the  role  apply  that  the  master  is  not  liable  to  a  servant 
for  injuries  resulting  solely  through  the  negligence  of 
a  fellow-servant. 

The  court  refused  to  charge  the  jury  according  to 
defendants'  fifth  request:  ''That  if  the  jury  believe 
that  Webber  was  defendants'  foreman  or  sui)erinten- 
dent,  charged  with  the  special  duty  of  superintend- 
ing the  work  in  question,  but  performed  it  under 
general  instructions  from  defendants,  the  plaintiff  can- 
not recover."  We  think  the  refusal  was  proper.  Such 
a  charge  would,  in  effect,  confound  Webber's  agency 
with  that  of  a  mere  foreman,  charged,  it  is  true,  with 
special  duties,  but  performing  them  under  general  or 
special  instructions  from  the  principal,  who  retains 
and  has  the  general  supervision  of  the  business,  and 
to  whom  and  whose  direction  all  are  subject.  The  dis- 
tinction is  entirely  lost  sight  of,  as  plainly  appears  in 
the  case  of  Flike  v.  Boston  &  Albany  R.  R.  Co.  (53  N. 
T.  549).  In  the  case  at  bar  the  master  abdicates  the 
management  and  control  of  the  work  in  favor  of  the 
employee  ;  in  the  case  last  cited  the  principal  retains 
and  holds  the  general  supervision  of  the  business. 

The  second,  third  and  fourth  requests  to  charge 
were  properly  refused.  These  were  based  upon  the 
mistaken  notion  that,  as  a  matter  of  law,  and  upon  the 
facts  in  evidence,  that  the  defendants  were  not  liable 
for  Webber's  carelessness. 

The  judgment  and  order  appealed  from  must  be 
aflirmed,  with  costs. 

Vak  Voest,  J.,  concurred. 
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LAURENCE  ENNIS,  Plaintiff  and  Appellant,  v. 
JOHN  F.  BRODERIGK  and  THOMAS  NOLAN, 
Defendants  and  Respondents. 

Uin>BBTAKING  UNDEB    BECTION8    854,  856,  OF  THE    CODE. — LlABILrrT 
OP  SURETIES  THISBBON. — EXECUTION,  INFORMALITY  IN  RETURN  OF. 

WheD,  on  an  appeal  from  a  judgment  of  the  district  court,  the 
appellant  gives  the  undertakings  required  by  sections  854  and 
856  of  the  Code,  in  one  instrument,  which  is  duly  approved  by 
a  justice  of  said  court,  and  files  it  with  the  derk  of  the  court  nf 
common  plecu,  it  is  a  sufficient  compliance  with  the  statute  to 
operate  as  a  stay  upon  the  judgment  appealed  from  (Jackson 
V,  Smith,  16  Ahb.  Pr.  201). 

By  the  undertaking  upon  which  this  action  is  brought  (which  was 
the  same  as  the  one  above  described)  the  defendants  undertook 
that  if  the  judgment  should  be  affirmed  on  appeal,  and  exe- 
cution issued  thereon  be  returned  unsatisfied,  they  would  pay 
the  amount  unsatisfied.  Edd,  that  to  make  b,  prima  facie  case 
under  the  pleading,  plaintiff  was  only  bound  to  show  that  the 
judgment  had  been  affirmed,  and  that  execution  issued  thereon 
had  been  returned  unsatisfied  (Sperling  o.  Levy,  1  Daly,  95). 

By  the  filing  of  a  transcript  of  the  judgment  referred  to  in  said 
undertaking  in  the  office  of  the  clerk  of  the  city  and  county  of 
New  York,  it  thereupon  became  a  judgment  of  the  court  of 
common  pleas,  for  all  purposes  of  enforcing  satisfaction. 

If  the  formal  requirement  in  the  execution  issued  thereafter  upon 
the  same,  directing  the  sheriff  to  return  said  execution  to  the  clerh 
of  the  dty  and  county  of  New  Torh^  was  erroneous,  which,  how- 
ever, is  not  clear  under  the  new  Code,  it  was  a  mere  informality 
which  may  be  disregarded,  and  which  cannot  be  taken  advan- 
tage of  by  defendants  herein. 

Chapter  484  of  the  Laws  ^1862  does  not  apply  to  the  case  at 
bar.  It  provides  a  cumulative  remedy  against  marshals  and 
their  sureties,  by  suit  on  their  official  bonds. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  March  8,  1879. 

The  plaintiflf  recovered  judgment  on  July  13,  1877, 
against  Lawrence  A.  Curry,  one  of  the  marshals  of  the 
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dty  of  New  York,  in  the  district  court  of  the  city  of 
New  York,  for  the  First  Judicial  District. 

Curry  appealed  from  that  judgment  to  the  general 
term  of  the  court  of  common  pleas,  and  gave  the  usual 
undertaking  required  by  section  356  of  the  Code,  to 
stay  proceedings,  in  which  the  defendants  herein  were 
the  sureties. 

It  was  duly  approved  by  the  justice  of  the  district 
court,  and  filed  in  the  office  of  the  clerk  of  the  court  of 
common  pleas  on  the  day  of  its  approval. 

A  transcript  of  that  judgment  was  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York,  on 
the  day  of  its  recovery. 

The  judgment  appealed  from  was  affirmed  by  the 
court  of  common  pleas  on  November  23,  1877,  and, 
upon  entry  of  judgment  of  affirmance  and  filing  of 
transcript  thereof  in  the  county  clerk's  office,  execu- 
tion was  issued  on  both  out  of  the  court  of  common 
pleas  to  the  sheriflf  of  the  city  and  county  of  New  York, 
and,  by  said  sheriff,  returned  on  December  14,  1877, 
whoUy  unsatisfied,  and  the  one  issued  upon  the  dis- 
trict court  judgment  was  returned  to  the  clerk  of  the 
city  and  county  of  New  York,  pursuant  to  section 
1,367  of  the  Code  of  Civil  Procedure. 

This  action  is  brought  to  recover  of  the  defendants 
the  amount  of  said  judgment  upon  the  undertaking 
given  on  appeal. 

At  the  trial,  upon  the  close  of  plaintiff's  evidence, 
the  defendants  moved  for  a  dismissal  of  the  complaint 
upon  the  following  grounds. 

I.  That  no  notice  of  entry  of  judgment  of  affirmance 
had  been  given,  either  to  the  attorney  for  Curry  in  the 
suit  of  Ennis  ^?.  Curry,  or  to  the  sureties  (who  are  de- 
fendants here),  previous  to  the  commencement  of  this 
action. 

II.  That  an  undertaking  to  stay  proceedings  must 
be  delivered  to  and  filed  with  the  justice  in  the  district 
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court.  That  the  undertaking  in  this  action  was  never 
delivered  to  him,  but  simply  approved  by  him,  then 
immediately  taken  from  him  by  the  i)erson  offering  it 
for  approval,  and  filed  with  the  clerk  of  the  court  of 
common  pleas,  for  the  mere  purpose  of  perfecting  an 
appeal ;  and  therefore  the  sureties,  at  most,  are  obli- 
gated only  to  the  extent  of  the  costs,  and  the  costs 
having  been  paid  under  the  order  of  the  court,  the 
plaintiff  could  recover  nothing  more  in  this  action. 

III.  That  no  transcript  of  the  judgment  against  the 
marshal  having  been  filed  in  the  office  of  the  clerk  of 
the  court  of  common  pleas,  pursuant  to  section  8  of 
chapter  484  of  the  Laws  of  1862,  the  plaintiff  could 
not  maintain  this  action  against  the  defendants. 

IV.  That  no  execution  having  been  issued  and  re- 
turned to  the  court  of  common  pleas  upon  such  judg- 

■  _ 

ment,  the  plaintiff  could  not  recover. 

The  court  dismissed  the  complaint,  to  which  order 
dismissing  the  complaint  the  plaintiff  excepted. 

The  court  thereupon  adjourned  for  the  term.  After- 
wards, plaintiff's  attorney  obtained  from  another  judge 
sitting  at  Chambers,  an  order  to  show  cause  why  a  new 
trial  should  not  be  granted  upon  the  minutes  of  the 
judge  who  had  presided  at  the  trial.  The  motion  was 
heard  by  the  judge  last  referred  to,  and  denied. 

Plaintiff  appealed  from  the  judgment  and  the  order 
denying  motion  for  new  trial. 

L.  B.  Bunnell^  for  appellant. 

Thomas  &  Wilder y  for  respondents. 

By  the  Court. — Freedman,  J. — The  evidence 
shows  that  on  July  19,  1877,  the  undertaking  sued 
upon  was  duly  approved  by  the  justice  of  the  district 
court,  and  that  thereupon  it  was  filed  in  the  office  of 
the  clerk  of  the  court  of  common  pleas.     This  was  a 
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sufficient  compliance  with  the  statute  to  operate  as  a 
stay  upon  the  jadgment  appealed  from  (Jackson  v. 
Smith,  16  Abb,  Pr.  201). 

By  that  undertaking  the  defendants  undertook  that 
if  the  judgment  should  be  affirmed  on  appeal,  and  exe- 
cution issued  thereon  be  returned  unsatisfied,  they 
would  pay  the  amount  unsatisfied.  The  judgment  was 
affirmed  and  the  execution  issued  thereon  returned  un- 
satisfied, and  that  was  all  the  plaintiff  was  under  the 
pleadings  bound  to  show,  in  order  to  make  out  a  prima 
facie  case  (Sperling  v.  Levy,  1  Dalpy  95). 

By  the  filing  of  the  transcript  in  the  office  of  the 
clerk  of  the  city  and  county  of  New  York,  the  judg- 
ment against  Curry  became  a  judgment  of  the  court  of 
common  pleas  for  all  purposes  of  enforcing  satisfaction 
[Code,  §  68).  The  filing  of  the  transcript  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York  was 
necessary,  in  order  to  make  the  judgment  against  Curry 
a  lien  upon  his  real  estate,  if  he  had  any,  and  to  enable 
the  plaintiff  to  issue  an  execution  against  both  the  per- 
sonal and  real  property  of  the  judgment  debtor. 

If  the  formal  requirement,  directing  the  sheriff  to  re- 
turn the  execution  to  the  office  of  the  clerk  of  the  city 
and  county  of  New  York,  was  erroneous,  which,  how- 
ever, is  not  clear  since  the  new  Code,  it  was,  as  held 
by  Robinson,  J.,  in  Ennis  v.  CuiTy,  a  mere  infor- 
mality, which  may  be  disregarded. 

Chapter  484  of  the  Laws  of  1862  does  not  include 
the  case  at  bar.  It  provides  a  cumulative  remedy 
against  marshals  and  their  sureties,  by  suit  on  their 
official  bonds.  Upon  proof  that  a  judgment  has  been 
recovered  against  a  marshal  for  official  misconduct, 
that  a  transcript  of  such  judgment  has  been  filed  in 
the  office  of  the  clerk  of  the  city  and  county  of  New 
York,  and  that  an  execution  issued  thereon  has  been 
unsatisfied,  &c.,  &c.,  a  judge  of  the  court  of  common 
pleas  may  grant  leave  to  sue  upon  the  official  bond. 
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Sach  salt  is  to  be  brought  in  the  marine  conrt,  or  any 
of  the  district  courts,  and  if  judgment  be  recovered,  a 
transcript  of  such  judgment  must  be  filed  with  the 
clerk  of  the  court  of  common  pleas,  to  the  end  that  it 
may  be  enforced  in  that  court,  as  provided  for  by  the 
said  act,  and  that  the  clerk  of  said  court,  who  by  law 
is  the  custodian  of  the  bond,  may  cancel  the  bond  to 
the  extent  of  the  judgment.  When  the  bond  of  any 
marshal  gets  entirely  canceled  by  the  entry  of  such 
judgments  against  it,  the  clerk  must  notify  the  mayor 
to  that  effect,  and  then  the  mayor  must  suspend  the 
marshal.  These  provisions,  it  will  be  seen,  do  not  at 
all  apply  to  an  action  against  a  marshal's  sureties 
upon  an  appeal  bond. 

The  objection  that  no  notice  was  shown  to  have 
been  given  to  the  attorney  of  Curry,  or  the  sureties, 
the  defendants  herein,  of  the  entry  of  the  judgment  of 
affirmance,  was  abandoned  on  the  argument,  and  con- 
sequently does  not  require  to  be  considered. 

The  judgment  should  be  reversed,  with  costs  to 
appellant,  to  abide  the  event.  But  the  order  denying 
plaintiff's  motion  upon  the  judge's  minutes  for  a  new 
trial  must  be  affirmed,  with  costs,  because  the  motion 
was  not  made  during  the  term  at  which  the  -trial  took 
place. 

CiJBTis,  Ch.  J.,  concurred. 
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THE  ST.  NICHOLAS  NATIONAL  BANK  OP  NEW 
TORB^  Plaintiff  and  Appellant,  v.  WIL- 
LIAM SAVERY,  WILLIAM  E.  SAVERY, 
GEORGE  W.  MASON  and  GEORGE  W.  VAN 
SCHAACK,  Impleaded  with  ALEXANDER 
LAW,  Defendants  and  Respondents. 

Law  hbrchant. — ^Nbgotiablb  pafbr. — ^Partnbbship. 

In  this  case  the  following  propositions  were  laid  down,  and 
their  legal  conclusions  held.  The  1st  and  2d  were  held  to  be 
in  full  accord  with  the  general  rule,  applicable  to  individual 
indorsers,  and  the  8d  and  last  was  founded  on  the  law  merchant. 

1.  When  a  party  takes  negotiable  paper,  made,  accepted  or  indorsed 
by  one  of  several  partners,  in  or  with  the  partnership  name,  and 
the  fact  that  such  name  was  not  signed  or  indorsed  in  the  regu- 
lar course  of  the  business  of  the  firm  is  apparent  on  the  face  of 
the  instrument,  or  necessarily  implied  in  the  nature  of  the  trans- 
action, such  party  cannot,  though  he  may  have  parted  with  value 
on  the  faith  of  the  paper,  charge  the  other  members  of  the  firm, 
except  upon  proof  that  they  assented  to  the  transaction.  In 
every  such  case  he  is  chargeable,  as  matter  of  law,  with  notice 
of  want  of  authority  in  the  individual  partner  to  bind  the  firm 
without  their  express  assent. 

2.  When  the  fact,  though  existing,  that  such  name  was  not  signed 
or  indorsed  in  the  regular  course  of  the  business  of  the  firm  is 
not  apparent  from  the  face  of  the  instrument,  and  the  nature  of 
the  transaction  appears  to  be  susceptible  of  different  conclusions, 
the  question  of  notice  is  one  of  fact,  to  be  determined  by  the  jury 
upon  all  the  circumstances.  In  every  such  case,  the  burden  is 
again  upon  the  plaintiff,  though  he  may  have  parted  with  value,  to 
satisfy  the  jury,  either  that  the  circumstances  of  the  case  did  not 
constitute  notice  to  him,  or  that,  if  they  did,  the  other  members 

i  of  the  firm  assented  to  the  transaction. 

8.  When  the  fact,  though  existing,  that  such  name  was  not  signed 
or  indorsed  in  the  regular  course  of  the  business  of  the  firm,  is 

I  not  apparent  from  the  face  of  the  instrument,  and  the  nature  of 

the  transaction  appears  to  have  been  of  such  a  character  as  to 
give  the  plaintiff  a  right  to  suppose  that  it  was  a  partnership 
transaction,  the  members  contesting  their  liability  must  not  only 
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show  that  in  fact  it  did  not  constitute  such  a  transaction,  but  also 
that  the  plaintiff  had  in  some  way  actual  notice  thereof.  In 
every  such  case,  the  burden  is  shifted  upon  the  defendant  to 
establish  notice. 

Before  Cuetis,  Ch.  J.,  and  Fbeedman,  J. 

Bedded  March  8,  1879. 

Appeal  from  judgment  entered  in  favor  of  defend- 
ants upon  the  verdict  of  a  jury,  and  from  the  order 
denying  plaintiff's  motion  for  a  new  trial,  made  on  the 
judge's  minutes. 

The  action  was  brought  upon  a  note  for  $4,000, 
made  by  the  firm  of  Charles  P.  Parker  &  Co.,  payable 
to  their  own  order,  and  indorsed  by  them,  also  in- 
dorsed by  Alexander  Law,  and  beneath  his  indorse- 
ment with  the  name  of  ''John  Savery's  Sons" 
(defendants'  firm),  which  note  had  been  discounted  by 
the  plaintiff. 

The  defendant  Law  did  not  answer. 

All  the  other  defendants  answered,  and  averred, 
among  other  things : 

''That  the  said  note  was  indorsed  by  the  firm  of 
Charles  F.  Parker  &  Co.,  payees,  therein  named,  to 
the  defendant,  Alexander  Law,  individually,  and  that 
said  Alexander  Law,  without  the  knowledge  or  con- 
sent of  these  defendants,  or  any  or  either  of  them, 
fraudulently  indorsed  the  same  in  the  name  of  de- 
fendants, solely  as  a  further  security  for  his  individual 
indorsement  thereon,  and  delivered  the  same  so  in- 
dorsed to  the  plaintiff  for  his  own  individual  use  and 
benefit. 

"They  allege  that  the  same  was  not  in  any  manner 
indorsed  or  delivered  for  the  benefit  of  said  firm,  or  in 
the  course  of  business  of  said  firm,  and  that  neither 
said  defendants'  firm,  nor  any  or  either  of  these  de- 
fendants* ever  derived  any  benefit  whatever  from  said 
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notes,  or  had  any  interest  whatever  in  the  same,  or  its 
proceeds,  and  they  allege,  on  information  and  belief, 
that  the  plaintiff,  before  and  at  the  time  of  said  trans- 
fer to  itself,  had  fall  knowledge  of  all  the  matters 
above  alleged." 

Upon  the  trial  evidence  was  given  by  both  parties, 
and  the  court  submitted  the  question  to  the  jury, 
whether  or  nqt  the  discount  was,  in  fact,  made  by  the 
plaintiff  for  Law  individually,  or  for  the  firm  of  John 
Savery's  Sons,  with  directions  that  in  the  former  case 
plaintiff  could  not  recover  against  the  answering  de- 
fendants, but  that  in  the  latter  their  verdict  should  be 
for  the  plaintiff. 

The  jury  found  for  the  defendants. 

Martin  &  Smithy  attorneys,  and  Aaron  Pennington 
Whitehead^  of  counsel,  for  appellants. 

John  A,  MapeSy  attorney  and  counsel,  for  respond- 
ents. 

By  the  Court. — ^Freedman,  J. — It  is  conceded 
that  at  the  trial  the  answering  defendants  fully  estab- 
lished that  Alexander  Law,  who  was  a  member  of  both 
firms  whose  names  appeared  upon  the  note,  indorsed 
the  said  note  with  defendants'  firm  name  wholly  with- 
out authority,  and  not  in  the  course  of  the  business  of 
the  firm,  but  for  his  own  individual  benefit,  and  there- 
fore in  fraud  of  defendants'  rights. 

The  point  is  raised,  however,  that  the  defendants 
failed  to  show  that  the  bank  had  notice  of  these  facts 
at  the  time  it  discounted  the  note,  and  that  without 
affirmative  proof  to  this  effect  on  their  part,  the  verdict 
cannot  be  sustained. 

All  the  exceptions  taken  by  the  plaintiff  during  the 
progress  of  the  trial,  except  one  to  be  hereafter  noticed, 
and  especially  those  relating  to  the  charge  of  the  court 
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and  the  refusals  to  charge,  relate  with  more  or  less 
force  to  this  point. 

The  question,  therefore,  to  be  determined  is,  upon 
which  party  the  burden  of  proof  was  with  respect  to 
this  branch  of  the  case  ? 

In  an  action  against  an  individual  indorser  the  law 
is  well  settled  that,  when  he  has  shown  that  his  indorse- 
ment was  procured  by  fraud,  the  burden  is  then  cast 
upon  the  plaintiff  to  establish  that  he  is  a  bona  fide 
holder  for  value,  which  means,  that  he  had  no  notice 
of  the  fraud,  and  that  he  parted  with  value  upon  the 
faith  of  the  note  so  indorsed.  Proof  merely  that  he 
parted  with  value  is  not  sufficient.  He  must  go  fur- 
ther and  show  that  he  had  no  notice,  and  of  this  duty 
he  cannot  be  relieved  by  suggesting  that  he  should  not 
be  called  upon  to  prove  a  negative. 

It  is  claimed,  however,  that  a  different  rule  should 
have  been  adopted  in  this  case,  because  the  indorse- 
ment purported  to  be  that  of>  firm,  and  as  such  must 
be  presumed  to  have  been  made  in  the  course  of  the 
partnership  business. 

The  rule  that  the  act  of  one,  when  it  has  the  ap- 
pearance of  being  on  behalf  of  the  firm,  is  considered 
the  act  of  the  rest,  rests  upon  the  law  merchant.  It  is, 
as  was  said  by  Nelson,  J.,  in  Gansevoort  x.  Williams 
(14  Wend,  133),  no  doubt  against  general  principles. 
Nevertheless,  it  is  a  rule  firmly  established.  All  the 
members  of  a  firm  are  liable  for  money  lent  to  the  firm 
upon  application  of  one  of  the  partners,  and  it  is  not 
necessary  to  show  the  actual  application  of  the  money 
to  the  use  of  the  firm  ;  and,  consequently,  it  was  held 
that  a  note  given  by  one  of  several  partners  in  the 
name  of  the  firm,  for  money  ostensibly  borrowed  by 
such  partner  for  such  firm,  is  of  itself  presumptive  evi- 
dence of  the  existence  of  a  partnership  debt ;  and  if 
the  other  partners  seek  to  avoid  its  payment,  the  bur- 
den of  proof  lies  upon  them  to  show  that  the  note  was 
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given  in  a  matter  not  relating  to  the  partnership  busi- 
ness, and  that  with  the  knowledge  of  the  payee 
(Whitaker  v.  Brown,  16  Wend.  505).  This  principle 
has  been  uniformly  adhered  to  whenever  the  act  of  the 
individual  partner,  in  making  or  indorsing  a  note  in  or 
with  the  Arm  name,  gave  the  holder  of  the  note  a  right 
to  suppose  that  he  was  acting  in  the  course  of  the  busi- 
ness of  the  firm. 

But  where  a  note  made  or  indorsed  by  one  partner 
in  or  with  the  firm  name  is  shown  to  have  been  received 
by  the  plaintiff,  under  circumftrtances  which  indicate  in 
themselves  that  he  is  not  acting  in  the  course  of  the 
business  of  the  firm,  the  rule  is  otherwise. 

Thus,  where  a  note  is  given  in  the  name  of  a  firm 

by  one  of  the  partners,  for  his  private  debt,  and  these 

facts  are  known  to  the  person  taking  the  note,  the 

other  partners  are  not  bound  except  upon  proof  that 

they  were  previously  consulted,  and  consented  to  the 

transaction ;  and  such  consent,  in  this  State  at  least, 

though  the  rule  is  otherwise  in  England,   must  be 

shown  by  the  creditor  who  seeks  to  enforce  the  note 

against  the  firm  (Dob  v.  Halsey,  16  Johns.  34,  and 

cases  there  cited). 

Upon  the  authority  of  this  case  it  was  held  in  Foot 
t.  Sabin  (19  Johns.  155)  that  the  same  principle  applies 
"with  stiQ  greater  force  when  one  of  several  partners 
becomes  surety  on  a  note  for  another  person,  and,  in 
doing  so,  attempts  to  bind  his  copartners  ;  because  in 
finch  a  case  the  creditor  must  be  aware  that  the  indi- 
vidual partner  is  pledging  the  partnership  responsi- 
bility in  a  matter  in  nowise  connected  with  the  part- 
nership business.     To  the  same  effect  are  Laverty  t). 
Burr  (1  Wend.  529) ;  Bank  of  Rochester  z?.  Bowen  (7 
^^.  169) ;  Boyd  t>.  Plum  {Id.  309). 

In  Stall  ^.  Catskill  Bank  (18  Wend.  467)  the  cir- 
cumstances were  not  clear  in  themselves,  and  there  was 
*  conflict  of  testimony  as  to  whether  the  cashier  of  the 
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bank  in  fact  knew  that  the  name  of  the  firm  had  been 
signed  to  the  note  as  a  mere  surety,  and  the  case  was 
submitted  to  the  jury  with  the  instruction,  ''  that  if 
the  plaintiffs  had  any  knowledge  that  the  note  in  ques- 
tion was  indorsed  by  Teats,  without  the  knowledge  of 
Stall,  for  the  benefit  of  another  person,  they  could  not 
recover ;  but  that  the  plaintiffs,  being  the  holders  of 
the  note  as  negotiable  paper,  were  entitled  to  recover 
against  the  defendant  Stall,  if  they  received  the  note 
in  good  faith,  without  knowledge  that  Stall  had  not 
assented  to  the  indorsement,  although  it  was  indorsed 
by  one  of  the  partners  in  the  name  of  the  firm,  without 
his  knowledge  or  assent,  and  for  the  accommodation 
and  benefit  of  the  drawer."  This  charge  was,  under 
the  circumstances  of  the  case,  held  to  be  unobjection- 
able, and  the  judgment  was  affirmed.  In  the  course  of 
his  reasoning  in  the  case  last  referred  to,  the  chancellor 
said: 

*'  If  the  drawer  of  a  note  caiTies  it  to  a  bank  to  get 
it  discounted  on  his  own  account,  or  transfers  it  to  a 
third  person,  with  the  name  of  a  firm  indorsed  thereon, 
the  transaction  on  its  face  shows  that  it  is  a  mere 
accommodation  indorsement,  or  the  note  would  not  be 
in  the  hands  of  the  drawer ;  and  the  bank,  or  person 
who  receives  it  from  the  drawer,  being  thus  chargeable 
with  notice  that  the  firm  are  mere  sureties  of  the 
drawer,  and  that  it  has  not  passed  through  their  hands 
in  the  ordinary  course  of  partnership  business,  the 
members  of  the  firm,  who  have  been  made  sureties 
without  their  consent,  are  not  liable  to  the  holder  of 
such  note." 

This  statement  of  the  rule  by  the  chancellor  was 
approved  by  the  court  of  appeals  in  Pielden  v.  Lahens 
(2  Abb.  Ct/App.  Dec.  111).  In  that  case  the  indorse- 
ments of  the  name  of  J.  Lahens  &  Co.  upon  the  notes 
were  made  by  one  of  the  members  of  said  firm  for  the 
accommodation  of  the  maker  and  without  consideration 
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to  said  firm,  and  the  notes  eo  indorsed  were  delivered 
to  the  maker,  who  delivered  them  to  the  plaintiffs.  In 
affirming  the  judgment  in  favor  of  the  defendants,  it 
vas  held : 

"  The  note  being  held  by  the  maker,  and  put  into 
drcalation  hy  him,  in  his  own  business,  and  for  his 
own  advantage,  is  evidence  to  the  party  taking  it  that 
whatever  indorsements  may  be  npon  it  were  made  for 
the  maker's  benefit,  and  not  in  the  ordinary  coarse  of 
business ;  for,  in  the  ordinary  coarse  of  basiness  it 
vonld  have  passed  from  the  maker  to  the  payee  and 
indorser.  The  party  receiving  it,  therefore,  from  the 
maker,  in  payment  of  the  maker's  debts,  assnmes  the 
risk  of  being  able  to  show  that  the  indorsement  was  in 
the  nsnal  coarse  of  business,  and  that  the  partners  all 
consented  to  the  act  of  the  one  who  made  the  indorse- 
ment. As  between  the  firm  and  the  holder  of  the 
paper,  this  is  bnt  a  reasonable  rule.  The  partners  are 
liable  to  a  bona  fide  holder  without  notice  in  snch  case, 
only  because  he  has  the  right  to  presume  that  the 
indorsement  was  made  in  the  usual  course  of  the  part- 
nership business,  and  therefore  within  the  scope  of  the 
anthority  of  the  individual  member  of  the  firm  who 
made  it.  Bnt  when  the  circumstances  are  such  as  to 
inform  the  holder  of  the  fact  that  the  indorsement  was 
not  made  in  the  course  of  the  partnership  business, 
snch  presnmption  is  excluded  ;  and  it  would  be  inequi- 
table as  well  as  illegal,  as  between  the  firm  and  t>>» 
holder,  for  the  court  to  presume  the  assent  of  the  fii 
in  favor  of  the  holder  thus  notified." 

From  the  authorities  referred  to  the  following  pre 
ositions  may  be  deduced : 

I.  When  a  party  takes  negotiable  paper,  made,  i 
cepted,  or  indorsed  by  one  of  several  partners,  in 
vith  the  partnership  name,  and  the  fact  that  su 
name  was  not  signed  or  indorsed  in  the  regular  con: 
of  the  buainess  of  the  firm  is  apparent  on  the  face 
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the  instrument,  or  necessarily  implied  in  the  nature  of 
the  transaction,  such  party  cannot,  though  he  may 
have  parted  with  value  on  the  faith  of  the  paper, 
charge  the  other  members  of  the  firm,  except  upon 
proof  that  they  assented  to  the  transaction.  In  every 
such  case  he  is  chargeable,  as  matter  of  law,  with 
notice  of  the  want  of  authority  in  the  individual  part- 
ner to  bind  the  firm  without  their  express  assent. 

II.  When  the  fact,  though  existing,  that  such  name 
was  not  signed  or  indorsed  in  the  regular  course  of  the 
business  of  the  firm,  is  not  apparent  from  the  face  of 
the  instrument,  and  the  nature  of  the  transaction  ap- 
I)ears  to  be  susceptible  of  diflferent  conclusions,  the 
question  of  notice  is  one  of  fact,  to  be  determined  by 
the  jury  upon  all  the  circumstances.  In  every  such  case 
the  burden  is  again  upon  the  plaintiff,  though  he  may 
have  parted  with  value,  to  satisfy  the  jury,  either  that 
the  circumstances  of  the  case  did  not  constitute  notice 
to  him,  or  that,  if  they  did,  the  other  members  of  the 
firm  assented  to  the  transaction. 

III.  When  the  fact,  though  existing,  that  such 
name  was  not  signed  or  indorsed  in  the  regular  course 
of  the  business  of  the  firm,  is  not  apparent  from  the 
face  of  the  instrument,  and  the  nature  of  the  trans- 
action appears  to  have  been  of  such  a  character  as  to 
give  the  plaintiff  a  right  to  suppose  that  it  was  a  part- 
nership transaction,  the  members  contesting  their  lia- 
bility must  not  only  show  that  in  fact  it  did  not  consti- 
tute such  a  transaction,  but  also  that  the  plaintiff  had 
in  some  way  actual  notice  thereof.  In  every  such  case 
the  burden  is  shifted  upon  the  defendants  to  establish 
notice. 

The  first  two  propositions  are  in  full  accord  with 
the  general  rule  applicable  to  individual  indorsers,  that, 
upon  proof  of  the  procurement  of  the  indorsement  by 
fraud,  the  burden  is  cast  upon  the  plaintiff  to  establish 
that  he  is  a  bona  fide  holder  for  value.    The  third  con- 
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stitntes  an  exception,  founded   npon  the  law  mer- 
chant. 

It  now  remains  to  be  seen  to  which  of  these  three 
classes  the  case  at  bar  belongs. 

The  note  in  question  was  made  by  a  firm  of  which 
Law  was  a  member,  indorsed  by  that  firm,  then  in- 
dorsed by  Law  with  his  own  name,  then  indorsed  with 
the  name  of  defendants'  firm  in  the  handwriting  of 
Law,  and  presented  by  Law  in  person  to  the  president 
of  the  bank  for  discount.  There  is  no  pretense  that  he 
represented  it  to  belong  to  defendants'  firm,  or  that  he 
expressed  a  desire  that  it  should  be  discounted  for 
the  benefit  of  said  firm.  On  the  contrary,  it  is  one  of 
the  conceded  facts  of  the  case  that  the  proceeds  of  the 
discount  were  paid  to  him  by  a  check  to  his  individual 
order.  Moreover,  the  president  of  the  bank,  in  a  cer- 
tain conversation  had  with  Mason,  one  of  the  defend- 
ants, on  the  day  of  the  maturity  of  the  note,  was  shown 
to  have  spoken  of  it  as  a  discount  for  Law.  True,  he 
denied  having  made  any  such  remark,  but  that  was  a 
qnestion  for  the  jury.  Neither  side  called  Law  as  a 
witness. 

Upon  these  facts  it  is  clear  that  the  case  does  not 
belong  to  the  class  named  in  the  third  proposition 
above  stated,  and  that,  if  it  does  not  fall  within  that 
specified  in  the  first,  it  certainly  falls  within  the  class 
specified  in  the  second  proposition.    The  most,  there- 
fore, that  plaintiff  could  ask,  was  that  the  case  should 
be  submitted  to  the  jury,  and  that,  in  the  absence  of 
any  proof  showing  defendants'  assent,  the  jury  should 
be  instructed  that  the  plaintiff  was  entitled  to  recover 
^pon  proof  that  it  was  a  bona  fide  holder  for  value. 
The  case  was  submitted  to  the  jury,  and  they  were 
charged,  in  substance,  that  the  plaintiff  could  not  re- 
cover unless  it  became  the  holder  of  the  note  in  good 
faith  for  value,  and  without  knowledge  of  the  character 
.  of  the  indorsement ;  that  it  would  in  law  be  chargeable 
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with  such  knowledge,  if  its  president,  who  acted  on 
behalf  of  the  bank  in  discounting  the  note,  dealt  with 
Law  individually ;  that  if  he  dealt  with  him  as  a  part- 
ner, plaintiff  would  not  be  thus  chargeable ;  that  there 
was  nothing  in  the  law  which  would  draw  the  suspicion 
of  a  person  to  the  note  as  being  out  of  the  usual  course 
of  business,  because  it  had  been  made  by  a  firm,  in- 
dorsed by  an  individual  member  of  that  firm,  and  then 
indorsed  by  another  firm  of  which  he  was  a  member ; 
and  that,  therefore,  if  the  president  dealt  with  Law  as 
an  individual,  the  plaintiff  could  not  recover;  but  if 
he  dealt  with  him  as  a  partner,  and  as  the  agent  of  de- 
fendants' firm,  the  plaintiff  was  entitled  to  recover. 
There  is  nothing  in  this  charge,  nor  in  the  refusals  to 
charge  otherwise,  to  which  an  exception  will  lie.  Nor 
can  it  be  said  that  the  verdict  is  against  the  evidence. 

But  a  single  exception  has  been  argued  relative  to 
the  admission  of  evidence,  and  that  relates  to  the  re- 
ception of  certain  admissions  made  by  the  president  of 
the  bank  on  the  day  the  note  matured.  He  was  the 
executive  officer  of  the  bank.  As  such  he  had  dis- 
counted the  note.  On  the  day  of  its  maturity  he  called 
at  defendants'  store  and  asked  for  Law.  Upon  being 
told  that  the  latter  was  not  in,  he  had  a  conversation 
with  Mason,  one  of  the  defendants,  in  the  course  of 
which,  according  to  Mason's  version  of  it,  he  said  that 
he  had  called  to  see  Law  in  order  to  find  out  whether 
the  latter  would  pay  the  note  which  the  bank  had  dis- 
counted for  him.  His  call,  being  for  the  very  purpose 
of  collecting  the  note,  was  in  the  direct  line  of  his 
duties  as  the  executive  officer  of  the  bank,  and  the 
admission  he  then  and  there  made,  by  way  of  explana- 
tion, was  made  concerning  a  transaction  in  which  he 
had  been  throughout,  and  then  still  was,  the  author- 
ized agent  of  the  corporation.  Mason's  testimony 
upon  this  point  was,  therefore,  neither  against  section 
80  of  2  jB.  8.  407,  nor  incompetent  for  any  other  reason. 
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Nor  was  it  immaterial.  The  president  had  been  exam- 
ined as  a  witness  for  the  plaintiff,  and  upon  his  cross- 
examination  had  been  interrogated  about  the  matters 
involved  in  this  conversation;  and  had  given  a  different 
version  of  the  same.  Mason's  testimony  was  therefore 
admissible,  because  it  contradicted  that  of  the  president 
upon  a  material  point. 

The  judgment  and  order  should  be  aflirmed,  with 
costs. 

CxiBTis,  Ch.  J.,  concurred. 


LUTHER  H.  WYGANT,  Plaintiff  and  Respond- 
Eirr,  V.  THE  NATIONAL  BURGLAR  AND 
THEFT  INSURANCE  COMPANY  OP  THE 
CITY  OP  NEW  YORK,  Defendant  and 
Appellant. 

L  Endenee, 

1.  InFEBJBNCES  FBOIC  FBOBABZLITIBS. 

The  jury  are  entitled  to  draw  inferences  from  the  probability  of  a 
defense  as  testified  to  by  the  defendant's  witnesses. 

Before  Curtis,  Ch.  J.,  and  Sedgwiok,  J. 

Decided  March  8,  1879. 

Appeal  from  a  judgment  for  plaintiff  entered  on  a 

verdict. 

The  action  was  brought  to  recover  the  value  of  ser- 
vices alleged  to  have  been  rendered  to  the  defendant  at 
its  request  by  the  plaintiff,  as  night  watchman  and 
patrolman.  The  answer  was  in  substance  a  general 
denial. 

8.  a.  Ten  Eyck^  for  appellant. 
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Jno.  A.  Mdpes^  for  respondent. 

Per  Curiam. — The  verdict  in  this  case  is  for  less 
than  $500,  and  the  judgment  at  general  term  cannot  be 
reviewed  in  the  court  of  appeals.  This  has  called  for 
great  care  in  examining  the  exceptions  and  the  suffi- 
ciency of  the  evidence.  There  is  no  benefit  in  detailing 
the  exceptions,  for  they  involve  only  general  principles 
that  have  been  often  stated.  An  examination  has 
shown  that  they  were  not  valid. 

There  were  many  facts  that  were  circumstantial,  to 
support  the  verdict.  As  part  of  the  facts,  the  jury 
were  entitled  to  draw  inferences  from  the  probabilitj'' 
of  the  defense,  as  it  was  testified  to  by  defendant's  wit- 
nesses. It  is  not  necessary  to  give  all  the  facts  that 
tended  to  support  the  plaintiff's  claim  ;  but  the  verdict 
must  have  been  upheld  if  the  only  fact  had  been  that 
the  company  gave  a  promissory  note  for  part  of 
plaintiff' s  wages,  and  handed  it,  for  delivery  to  plaintiff, 
to  Young,  who  had  employed  him  on  behalf  of  the 
company,  and  who  gave  him  the  note. 

Judgment  affirmed,  with  costs. 


HENRY  HENNEQUIN  and  others.  Plaintiffs  and 
Respondents,  v.  HENRY  CLEWS  and  THEO- 
DORE S.  FOWLER,  Impleaded  with  FRED. 
BUTTERFORD  and  others,  Defendants  and 
Appellants. 

I.  Abbest. 
1.  Equttablb  action  against  all  defendants  gombinbd. — ^Allegations 
constituting  an  action  at  law  as  to  some. — Obdeb  of  abbest, 

OBANTABLE  WHEN. 
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(a)  Defendants,  as  to  whom  the  allegations  make  a  cause  of 
action  at  law,  for  which  under  the  Code  an  arrest  may  be 
had,  CAN,  after  the  same  hoe  been  tried  as  an  equitable  aetum^ 
and  disposed  of  as  such,  and  the  issues  as  to  allegations  con- 
stituting the  legal  cause  o/acUonhave  "been  sent  to  ajwryfor  dis- 

position^  BB  ARBESTKD. 

n.  Bankrupt  discharge. 
1.  Demahd  not  affected  bt. 
(a)  Action  for  an  unlawful  conversion  hy  the  truitee  of  property 
held  in  trust. 

Before  Cuetis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  March  3,  1879. 

Appeal  from  order  denying  a  motion  to  set  aside 
an  order  of  arrest. 

This  action  was  tried  as  an  equity  cause,  and  dis- 
posed of  as  such.  Certain  allegations  of  the  complaint 
as  to  which  issues  were  raised  by  defendants  Clews  and 
Fowler,  were  held  to  constitute  as  to  them  an  action  at 
law,  and  were  directed  to  be  disposed  of  by  a  trial 
by  jury.  From  the  judgment  entered  on  the  decision 
an  appeal  was  taken  to  the  general  term,  where  it  was 
affirmed.  The  decision  of  the  general  term  is  reported 
(43  N.  F.  Sup.  CL  411),  where  the  facts  of  the  case  are 
sufficiently  detailed. 

The  order  of  arrest  in  question  was  obtained  after  the 
disposition  of  the  cause  at  the  special  term,  but  before 
the  afSrmance  of  the  special  term  judgment,  which, 
however,  had  been  affirmed  at  the  time  of  the  argu- 
ment of  the  appeal  from  the  order  denying  the  motion 
to  set  aside  the  order  of  arrest. 

/.  M.  CKiiteau^  attorney,  and  of  counsel  for  ai^el- 
lants,  among  other  things,  urged : — I.  It  is  not  compe- 
tent to  arrest  in  the  first  instance  in  an  equity  case, 
because  the  judgment  must  be  an  equitable  judgment. 
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II.  The  reasoning  that  forbade  an  order  of  arrest  in 
the  case  of  Lambert  v.  Snow  (17  Sow.  Pr.  518),  and 
Madge  v.  Percy,  court  of  appeals,  Dec.  11,  1875 
(5  Weekly  Dig.  593),  in  which  the  order  was  denied 
because  two  causes  of  action  were  united,  ought  to 
apply  with  equal  force  when  numerous  reliefs  are 
asked  for,  as  in  this  case. 

III.  The  defendants.  Clews  and  Fowler,  are  dis- 
charged from  the  debt  against  them,  described  in  the 
affidavit  on  which  the  order  of  arrest  was  granted,  and 
the  other  proofs  used  to  sustain  it  in  the  court  below. 

IV.  The  debt  is  not  one  that  comes  within  section 
6117  of  the  Revised  Statutes  of  the  United  States,  pro- 
viding that  *'  no  debt  created  by  the  fraud  or  embez- 
zlement of  the  bankrupt,  or  by  his  defalcation  as  a 
public  officer,  or  while  acting  in  any  fiduciary  char- 
acter,  shall  be  discharged  by  proceedings  in  bank- 
ruptcy  ;  but  the  debt  may  be  proved,  and  the  dividend 
thereon  shall  be  a  payment  on  account  of  such  debt " 
(Cronan  v.  Cotting,  104  Mass.  245,  and  cases  cited  in 
the  oi)inion  of  the  court ;  Owsley  v.  Cobin,  U.  S.  circuit 
court.  South  Carolina,  15  2Sr.  B.  R.  489— Opinion  by 
Waite,  Ch.  J. ;  Woolsey  v.  Cade,  15  N.  B.  It.  238, 
supreme  court,  Alabama ;  Grover  v.  Clinton,  U.  S. 
circuit  court,  Wisconsin,  8  N.  B.  R.  312 — Opinion  by 
Hopkins,  J.,  concurred  in  by  Davis,  J. ;  Chapman  v. 
Forsyth,  2  How.^  U.  S.  supreme  court,  208 ;  Neill  v. 
Scruggs,  17  iV^.  B.  R.  102,  U.  S.  supreme  court ;  In  re 
Smith,  18  Id.  24,  U.  S.  D.  C,  S.  D.  N.  Y.— Opinion  by 
Choate,  J.),  (a)  The  nature  of  the  claim  against  the 
defendants  Clews  and  Fowler  is  identical  with  the 
plaintiffs'  claim  in  Cronan  v.  Cotting  (104  Mass.  245). 
In  that  case  the  action  was  brought  to  recover  for 
money  received  by  the  defendant  to  the  plaintiffs'  use. 
It  was  referred  to  an  auditor,  whose  report  showed 
that  the  defendant  was  administratrix  of  the  estate  of 
her  husband,   between    whom,   at   the    time    of   his 
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decease,  and  the  plaintiff,  there  were  unsettled  ac- 
counts ;  and  the  plaintiff  sent  to  the  defendant  certain 
acceptances,   with  directions  to  apply  the   proceeds 
thereof,  or  such  part  as  should  be  needful  for  the  pur- 
pose, to  pay  whatever  balance  was  actually  due  from 
him  to  the  estate  of  the  intestate.    The  defendant  col- 
lected on  account  of  the  acceptances,  and  applied  so 
much  of  the  proceeds  as  was    necessary  to   pay  a 
balance,  which  she  claimed  was  due  to  the  estate. 
But  the  auditor  found  that  the  amount  thus  applied 
exceeded,   by   $3,922.25,    the   balance   actually  due. 
After  the  judgment  in  the  court  below  the  defendant 
obtained  a  discharge  in  bankruptcy,  which  was  pleaded 
in  bar  to  said  judgment.    The  plaintiff  claimed,  at  the 
bearing  before  the  court,  that  the  relation  between  the 
plaintiff  and  defendant  was  that  of  a  pledgor  and 
pledgee,  and  that  such  being  the  relation,  the  debt 
sought  to  be  recovered  was  created  by  the  defendant 
while  acting  in  a  fiduciary  character,  and  thus  within 
the  terms  of  said  bankruptcy  statute.     The  court  held 
that  the  trust  in  that  case  did  not  constitute  a  fiduciary 
relation,  and  that  the  debt  in  that  case  was  simply  a 
debt  by  contract,  and  that  the  defendant  sustained  no 
fiduciary  character  to  the    plaintiff  while  acting,  in 
which  said  debt  was  created.    These  defendants  claim 
that  the  debt  in  the  case  at  bar,  likewise,  is  simply  a 
debt  by  contract.    In  both  this  and  the  Massachusetts 
case,  the  defendants  stood  in  the  relation  of  pledgees, 
and  in  each  case,  by  implication  of  law  they  were 
liable  to  the  plaintiffs,  to  return  to  them  or  account  for 
the  pledged  property,  if  any,  there  should  be  remain- 
ing after  the  debt  or  liability  was  extinguished  for  or 
on  account  of  which  said  property  was  pledged.    In 
each  case  the  debt  arose  out  of  an  implied  contract. 
And  it  is  claimed  that  the  defendants,  Clews  and  Pow  - 
ler,  sustained    no    fiduciary  character    towards    the 
plaintiffs  while  acting,  in  which  this  debt  was  created. 
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And  it  is  claimed  that  the  remarks  of  the  supreme 
court  of  Massachusetts  on  this  point  are  equally  i)erti- 
nent  to  the  case  at  bar.  Another  ground  of  the  de- 
cision in  the  Massachusetts  case,  was  that  the  debt  in 
that  case  was  excluded  from  the  class  of  fiduciary- 
debts  refeiTed  to  in  the  statute,  in  consequence  of  the 
construction  given  by  the  United  States  supreme 
court  in  Chapman  v.  Forsythe  (2  How.  202),  to  the 
phrase  "  while  acting  in  any  fiduciary  capacity,"  which 
phrase  the  court  considers  the  same  as,  ^^  while  acting 
in  any  fiduciary  character."  By  the  construction  re- 
ferred to,  given  by  the  United  States  supreme  court, 
the  phrase  in  question  embraced  cases  of  special,  ex- 
press or  technical  trasts  of  the  same  class  as  those 
enumerated  in  the  bankruptcy  statutes  of  1841,  viz. : 
'  "The  defalcation  of  a  '  public  officer,'  "  "  executor," 
"administrator,"  "guardian"  or  "trustee,"  and  did 
not  embrace  implied  contracts  or  those  which  the  law 
implies  from  contract.  The  Massachusetts  case  decides 
the  question,  it  would  seem,  upon  what  the  court  in 
Woolsey  v.  Cade,  above  cited,  calls  a  "broader 
ground,"  and  stated  in  Chapman  n.  Forsythe  in  these 
words,  "  if  the  act  embraces  such  a  debt  it  will  be  diffi- 
cult to  limit  its  application.  It  must  include  all  debts 
arising  from  agencies,  and  indeed  all  cases  where  the 
law  implies  an  obligation  from  the  trust  reposed  in  the 
debtor.  Such  a  construction  would  have  left  but  a  few 
debts  on  which  the  law  could  operate  .  .  but  this 
is  not  the  relation  spoken  of  in  the  first  section  of  the 
act."  The  other  cases  cited  are  to  the  same  general 
tenor  as  the  Massachusetts  case,  and  the  true  construc- 
tion of  said  section  of  the  bankruptcy  statutes  should 
be  deemed  settled. 

V.  The  construction  of  the  bankrupt  law  (§  6117, 
supra),  must  be  the  same  in  every  State,  without  re- 
gard to  the  local  law  of  the  several  States  (Grover  ©. 
Clinton,  8  N.  B.  R.  489,  by  Judge  Hopkins,  coincided  iu 
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by  Justice  Davis  oI  the  supreme  court  of  the  United 
States ;  Woolsey  v.  Cade,  15  Id.  239 ;  Owsley  v. 
Cobin,  15  Id.  489,  decision  by  Chief  Justice  Waite, 
where,  in  the  learned  judge's  opinion,  he  adopts,  in  so 
many  words,  the  reasoning  and  conclusions  of  these 
decisions). 

C.  Bairibridge  Smithy  attorney,  and  of  counsel  for 
respondents,  urged: — I.  The  cause  of  action  against 
the  defendants  is  to  recover  of  them  damages  for  the 
unlawful  conversion  of  the  plaintiffs'  bonds  {Code  of 
Civ.  Pro.  §  549,  subd.  2 ;  /d.  §  550,  subd.  3). 

n.  It  is  now  well  settled  that  where  the  right  to  an 
arrest  is  identical  with  the  cause  of  action  itself,  the 
coort  will  not  try  the  merits  upon  affidavits,  unless  the 
defendant  makes  out  clearly  such  a  case  as  would  en- 
title him  to  a  nonsuit  or  a  direction  of  a  verdict  in 
his  behalf  (Royal  Ins.  Co.  v.  Noble,  5  Abb.  Pr.  54,  56, 
and  cases  cited ;  Merritt  v.  Hecksher,  50  Barb.  451 ; 
Paris  V.  Peck,  40  How.  Pr.  484). 

in.  So .  it  is  equally  well  settled  that  an  arrest  is 
not  barred  when  a  cause  of  action  exists,  on  the  ground 
that  the  plaintiff  has  accepted  notes  therefor  (Shipman 
t^.  Shafer,  14  Abb.  Pr.  447 ;  Pettengill  v.  Mather,  12 
Id.  436 ;  Murphy  v.  Fernandez,  10  Bosw.  665  ;  Hard- 
ing «.  Shannon,  20  Bow.  Pr.  25). 

Per  Cfeiam. — The  finding  upon  the  facts  cannot 
be  disturbed.  Nor  was  the  obligation  on  which  the 
order  of  arrest  was  made,  discharged  by  operation  of 
the  bankrupt  act.  There  appeared  on  the  argument 
to  be  a  serious  objection  to  granting  an  order  of  arrest 
in  an  action  for  an  equitable  cause.  It  was,  however, 
answered,  that  the  action,  by  the  interlocutory  judg- 
ment, had  been  turned  into  a  pure  action  at  law.  This 
seems  to  be  sufficient,  especially  since  no  reversal  of 
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that  interlocutory  judgment  can  take  place,  the  judg- 
ment having  been  affirmed. 

Order  affirmed,  with  $10  costs,  and  disbursements 
to  be  taken. 


DAVID  M.  HUGHES,  Plaintiff  and  Respondent, 
V.  THE  CHICAGO,  MILWAUKEE  &  ST.  PAUL 
RAILWAY  COMPANY,  Defendant  and  Ap- 
pellant. 

PLBADIKG6. — PbAOTICB. — OrDER    REQXTIRmO     DBFENDAITT    TO    MAKE 

I 

ANSWER  MORE  DEFDOTE  AND  CERTAIN. 

■ 

As  a  general  rule,  such  an  order  is  not  appealable.  Sdd^  that  in 
this  case,  the  order  made  deprives  the  defendant  of  a  substan- 
tial right. 

The  parts  of  the  answer  objected  to  are  confined  to  denials,  and 
the  substance  and  form  thereof.  There  is  no  attempt  to  claim 
any  affirmative  right  from  the  plaintiff.  In  no  instance  in 
which  the  order  directs  the  amendment  of  the  answer,  is  there 
any  doubt  or  uncertainty  that  the  answer  either  puts  in  issue 
or  admits  the  corresponding  allegations  of  the  complaint. 
Heldy  that  no  amendment  is  possible  which  would  make  the 
denial  or  admission  any  clearer,  and  the  defendant  should  not 
and  cannot  be  compelled  to  submit  to  the  constructions  which 
the  plaintiff  makes  in  the  complaint  of  the  trust  deed,  which 
was  the  foundation  of  the  action. 

The  order  should  not  have  given  the  plaintiff  leave,  in  case  the 
defendants  did  not  amend,  to  apply  for  judgment.  The  re- 
lief should  not  have  extended  beyond  striking  out  the  allega- 
tions complained  of;  for  if  these  allegations  were  stricken 
out,  there  was  still  an  issue  left  to  be  tried  before  the  plaintiff 
was  entitled  to  judgment.  This  part  of  the  order  affects  a 
substantial  right  of  the  defendant,  and  is  appealable. 

Before  Sedgwick  and  Freedman,  JJ. 

2)eGided  March  14,  1879. 
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Appeal  by  defendant  from  order  reqairing  answer 
to  be  amended  so  as  to  make  certain  allegations  more 
definite  and  certain. 

The  court  ordered  in  terms  that  the  defendant  make 
its  answer  definite  and  certain  in  f  oar  specified  particu- 
lars, and  stated  the  means  by  which  the  answer  should 
be  made  so.    The  defendant  was  commanded  to  deny 
or  admit  "directly  and  unequivocally"  three  speci- 
fied allegations  in  the  complaint.    As  to  a  fourth  alle- 
gation of  the  complaint  the  defendant  was,  in  one  sup- 
posed condition  of  the  facts,  ordered  to  deny  a  specific 
thing,  and  in  another  supposed  condition  of  the  facts  it 
was  ordered  to  admit  or  aver  another  thing.    It  was 
likewise  ordered  to  make  ''upon  knowledge"  one  of 
the  denials  or  admissions  which  it  was  ordered  to  make, 
and  it  was  also  ordered  to  make,  "upon  knowledge," 
another  denial  which  it  had,  in  the  alternative,  the 
privilege  of  making. 

To  these  provisions  of  the  order  was  superadded  the 
penalty  of  allowing  the  plaintiff  to  apply  to  the  court 
for  jndgment  in  case    the   defendant   should   make 
default  in  amending. 
From  this  order  the  defendant  api)eals. 

The  pleadings  are  printed  below,  those  portions  of 
the  answer  to  which  the  order  applies  being  printed  in 
italics ; 

The  complaint  alleges  :  Mrst — That  the  defendant, 
the  Chicago,  Milwaukee  &  St.  Paul  Eailway  Company, 
is  a  corporation  incorporated  by  and  under  the  laws  of 
the  State  of  Wisconsin  ;  that  it  was  incorporated  under 
the  name  of  "  The  Milwaukee  &  St.  Paul  Railway 
Company,"  which  name  the  legislature  of  the  State  of 
Wisconsin  changed  to  that  of  "  The  Chicago,  Milwau- 
kee &  St.  Paul  Railway  Company ;''  that  it  has  an 
office  and  place  of  business,  and  property,  in  the  city 
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of  New  York ;  that  the  causes  of  action  herein  set 
forth  arose  in  the  city  of  New  York., 

Second — That  on  or  about  November  30,  A.D. 
1864,  the  defendant,  under  the  name  of  the  Milwaukee 
&  St.  Paul  Railway  Company,  became  indebted  to 
various  persons  and  corporations  in  the  sum  of 
$1,500,000,  which  indebtedness  was  evidenced  by  the 
issue  and  delivery  of  its  bonds  in  the  sums  of  $1,000 
each,  to  the  amount  above  named,  which  bonds  were 
dated  November  30, 1864,  and  each  of  them  contained 
a  promise  to  pay  the  bearer  the  sum  of  $1,000,  lawful 
money  of  the  United  States,  on  October  1,  A.D.  1884, 
with  interest  at  the  rate  of  seven  per  cent,  per  annum, 
payable  semi-annually  on  the  first  days  of  April  and 
October  in  each  year,  in  the  city  of  New  York. 

That  to  secure  the  payment  of  said  bonds  the 
defendant  executed,  acknowledged  and  delivered  a 
mortgage  or  trust  deed,  dated  November  30, 1864,  to 
John  P.  Yelverton,  and  to  the  plaintiff,  a  copy  of  which 
said  deed,  except  the  signatures  thereto  and  the 
acknowledgment  thereof,  is  hereto  annexed,  marked 
Exhibit  A,  to  which  the  plaintiff  refers,  and  makes  the 
same  a  part  of  this  complaint. 

That  said  Yelverton  and  the  plaintiflE  accepted  the 
trust  established  in  and  by  said  trust  deed,  and  signed 
a  certificate  upon  each  of  the  above  described  bonds. 

That  since  the  execution  and  delivery  of  said  deed, 
viz.,   on  or  about  the  day  of  ,  1865,  the 

said  Yelverton  died,  leaving  the  plaintiff  the  sole  sur- 
viving trustee ;  that  by  the  terms  of  said  trust  deed, 
all  the  powers  and  duties  imposed  in  and  by  said  deed, 
and  all  the  compensations  to  be  given  for  the  perform- 
ance thereof,  devolved  upon  the  i)laintiflf  herein,  as  the 
survivor  of  said  trustees. 

That  it  was  mutually  agreed  in  said  trust  deed,  that 
the  defendant,  for  the  purpose  of  ultimately  paying  or 
reducing  the  bonds  secured  by  said  trust  deed  or  mort- 
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gage,  covenanted  and  agreed  that  it  would,  commencing 
on  July  10,  1865,  on  or  before  the  10th  day  of  October, 
January,  April  and  July  in  each  year,  pay  to  said  Yel- 
verton  and  Hughes,  trustees,  or  to  the  survivor  of  them, 
or  to  their  or  his  successors  or  successor,  as  and  for  a 
sinking  fund,  the  entire  net  income  or  earnings  of  the 
grain  elevator  erected  by  the  defendant  at  Milwaukee, 
for  the  three  months  preceding  the  first  day  of  each  of 
said  months  above  named. 

The  plaintiff  avers,  that  as  he  has  been  informed  by 
the  reports  of  said  defendant,  and  otherwise,  and  he 
verily  believes,  the  net  income  and  earnings  of  said  ele- 
vator, from  July  10, 1865,  to  February  1,  1878,  without 
regard  to  interest  thereon,  was  over  the  sum  of 
$1,500,000,  and  more  than  sufficient  to  pay  the  entire 
mortgage  debt  due  to  the  plaintiff  as  trustee. 

The  net  income  or  earnings  of  said  elevator  are 
shown  by  Exhibit  B,  hereto  annexed,  and  made  a  part 
of  this  complaint. 

That  in  and  by  said  trust  deed,  it  was  further  agreed 
by  the  defendant,  with  the  plaintiff,  that  he,  the 
plaintiff,  should  receive  from  the  defendant,  for  his 
services  in  applying  the  money  derived  from  said  pay- 
ments promised  to  be  made  by  defendant,  the  sum  of 
one -half  of  one  per  cent,  on  the  par  amount  of  bonds 
purchased  or  canceled,  exclusive  of  costs  and  disburse- 
ments, all  of  which,  on  reference  to  said  trust  deed,  will 
fully  appear  ;  which  one-half  of  one  per  cent,  upon  the 
$1,500,000  of  bonds  issued,  amounts  to  the  sum  of 
$7,500. 

That  plaintiff  has  always  been  ready  and  willing  to 
perform  the  duties  and  trusts  devolving  upon  him 
under  said  trust  deed,  and  has  often  demanded  of  the 
defendant  payment  to  him,  as  trustee,  of  the  income  of 
said  elevator,  in  order  that  plaintiff  might  perform  the 
duty  of  purchasing  and  canceling  said  bonds  with  said 
income,  and  otherwise  comply  with  the  provisions  of 
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said  trust  deed  ;  but  said  defendant  has  always  refused 
to  perform  its  covenants  contained  in  said  trust  deed, 
and,  disregarding  its  promises,  covenants  and  agree- 
ments,  as  made  therein,  has  never  fulfilled  its  obliga- 
tions therein  made,  and  has  never  paid  to  the  plaintiff 
the  net  income  and  earnings  of  said  elevator,  or  any 
other  sum ;  but  that,  contrary  to  its  covenants  and 
agreements,  it  has  itself,  or  by  others  than  the  plaintiff, 
purchased  or  redeemed  said  bonds,  or  the  larger  part 
thereof ;  the  exact  number  is  to  the  plaintiff  unknown. 
All  of  which  is  to  the  damage  of  the  plaintiff  the 
sum  of  $7,500,  with  seven  years'  interest  thereon,  on 
the  average  time  from  October,  1865,  to  this  date ; 
amounting  in  all  to  the  sum  of  $10,725. 

The  answer  is  as  follows  :  Defendant  admits  that  it 
is  a  corporation,  incorporated  by  and  under  the  laws  of 
the  State  of  Wisconsin ;  that  it  was  incorporated  under 
the  name  of  the  Milwaukee  &  St.  Paul  Railway  Com- 
pany, which  name  the  legislature  of  the  State  of  Wis- 
consin changed  to  that  of  the  Chicago,  Milwaukee  & 
St.  Paul  Railway  Company  ;  that  it  has  an  office  and 
place  of  business,  and  property,  in  the  city  of  New 
York. 

It  denies  that  the  alleged  causes  of  action  in  the 
complaint  set  forth  arose  in  the  city  of  New  York,  or 
arose  at  all. 

It  admits  that  on  or  about  November  30,  A.  D.  1864, 
it,  under  the  name  of  the  Milwaukee  &  St.  Paul  Rail- 
way Company,  became  indebted  to  various  persons  and 
corporations  in  the  sum  of  $1,500,000,  and  that  such 
indebtedness  was  evidenced  by  the  issue  and  delivery 
of  its  bonds  in  sums  of  $1,000  each,  and  that  said  bonds 
were  dated  November  30,  1864,  and  that  each  of  them 
contained  a  promise  to  pay  the  bearer  the  sum  of 
$1,000,  lawful  money  of  the  United  States,  on  October 
1,  1884,  with  interest  at  the  rate  of  seven  per  cent,  per 
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annam,  i>ayabl6  semi-annaally  on  the  first  days  of 
April  and  October  in  each  year,  in  the  city  of  New 
York. 

It  admits  that,  to  secure  the  payment  of  said  bonds, 
it  executed,  acknowledged  and  delivered  a  mortgage  or 
trust  deed,  dated  November  30,  1864,  to  John  P.  Yel- 
verton  and  to  the  plaintiff,  ajid  it  believeSy  according 
to  its  present  information^  that  a  copy  of  the  said 
deedy  except  the  signdture  thereto  an^  the  acknowledge 
ment  thereof  ^  is  amiexed  to  the  complaint^  and  marked 
Exhibit  Ay  but,  for  greater  certainty ^  it  begs  leave  to 
refer  to  the  original^  when  produced. 

It  admits  that  said  Yelverton  and  the  plaintiff 
accepted  the  trust  established  in  and  by  the  said  trust 
deed,  and  signed  a  certificate  upon  each  of  the  above 
described  bonds. 

It  admits,  that  since  the  execution  and  delivery  of 
said  deed,  the  said  Yelverton  died,  but  avers,  ui)on  in- 
formation and  belief,  that  said  Yelverton  died  on  or 
about  January  10,  1867,  and  denies  that  he  died  on  or 
about  the  day  of  ,  1865. 

And  it  admits  that  when  the  said  Yelverton  died, 
he  died  leaving  the  plaintiff  the  sole  surviving  trustee ; 
but  upon  information  and  belief,  it  denies  that  by  the 
terms  of  the  said  trust  deed,  all  the  powers  and  duties 
imposed  in  and  by  said  trust  deed,  and  all  the  com- 
pensation to  be  given  for  the  performance  thereof,  de- 
volved upon  the  plaintiff  as  survivor  of  said  trustee, 
and  although  it  says  it  is  true  that  all  the  powers  and 
duties  imposed  in  and  by  said  deed  would  have  de- 
volved upon  the  plaintiff  as  survivor  of  the  said  trustee, 
if  the  plaintiff  had  continued  to  be  competent  to  perform 
the  duties  of  the  said  trust,  or  to  perform  the  functions 
devolved  upon  the  trustees  in  and  by  said  trust  deed. 

It  denies  tJiai  otherwise  than  as  expressed  in  said 
trust  deedy  it  was  mutually  agreed  in  said  trust  deed 
a*  is  in  that  behalf  in  the  complaint  alleged^  and  for 
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the  accurate  terms  of  the  agreemeTvt  in  that  hehalf^ 
this  dtfendant  refers  to  the  said  trust  deed  or  mort- 
gage. 

And  upon  ivformMion  and  beliefs  this  dtfendavi 
denies  that  the  net  income  and  earnings  of  said  ele- 
vator^ from  July  10,  A.  D.  1866,  to  February  1,  1868, 
with  or  without  regard  to  interest  thereon^  was  over 
the  sum  of  $1,500,000,  or  that  it  was  more  than  suffi- 
cient to  pay  the  entire  mortgage  debt  specified  iri  the 
said  mortgage;  and,  upon  information  and  belief,  it 
denies  that  the  plaintiff  has  been  so  informed  by  the 
reports  of  this  defendant,  and  it  denies  that  the  said 
entire  mortgage  debt  is  or  was  due  to  the  plaintiff  as 
trustee. 

And,  upon  information  and  belief,  it  denies  that  the 
net  income  or  earnings  of  said  elevator  are  shown  by 
Exhibit  B,  annexed  to  the  said  complaint. 

And  it  denies  that  any  agreement  was  made  by 
this  defendant  with  the  plaintiff  as  to  what  the 
plaintiff  should  receive  from  the  dtfendant  for  his 
services^  for  applying  the  money  derived  from  said 
payments  promised  to  be  made  by  the  said  dqfendant^ 
as  in  said  complaint  in  that  behalf  alleged^  otherwise 
than  as  appears  by  the  terms  of  the  said  trust  deed  or 
mortgage. 

It  denies  that  the  plaintiff  has  always  been  ready 
and  willing  to  perform  the  duties  of  the  trust  devolved 
upon  him  under  said  trust  deed,  and,  on  the  contrary, 
it  alleges  that  the  said  plaintiff,  in  and  about  the  year 
1864,  became  and  was  disqualified  to  act  as  trustee  un- 
der said  trust  deed,  or  to  perform  the  duties  or  trust 
devolving  upon  him  under  said  trust  deed. 

And,  upon  information  and  belief,  it  denies  that  the 
plaintiff  has  often  demanded  of  the  defendant  payment 
to  him  as  trustee  of  the  income  of  the  said  elevator, 
in  order  that  the  plaintiff  might  perform  the  duty  of 
purchasing  and  canceling  the  said  bonds  with  said  in- 
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come,  and  otherwise  comply  with  the  provisions  of  said 
deed. 

And  it  denies  that  it  has  always,  or  at  any  time,  re- 
fused to  i)erf orm  the  covenants  in  said  trust  deed,  or 
that  it  never  has  fulfilled  its  obligations  therein  made. 

It  admits  that  it  has  never  paid  to  the  plaintiff  the 
net  income  or  earnings  of  said  elevator,  or  any  other 
sum. 

It  admits  that  it  has  itself,  or  by  others  than  the 
plaintiff,  purchased  or  redeemed  said  bonds,  or  a  larger 
part  thereof ;  but  it  denies  that  such  purchase  or  re- 
demption has  been  or  is  contrary  to  its  covenants  and 
agreements :  and  whether  or  not  the  exact  number 
of  the  bonds  purchased  or  redeemed  by  itself  or  by 
others  than  the  plaintiff,  is  unknown  to  the  plaintiff, 
it  denies  any  knowledge  or  information  sufficient  to 
form  a  belief. 

And  it  denies  that  any  of  the  matters  or  things 
in  the  said  complaint  alleged  are  to  the  damage  of 
the  plaintiff  in  the  sum  of  $7,500,  with  interest  thereon, 
or  otherwise. 

T.  If.  Bangs  J  for  appellant. 

(7.  D.  Ingersoll^  for  respondent. 

By  the  CotJBT. — Sedgwick,  J.— I  regret  that  I  am 
Dot  able  to  agree  to  affirm  the  order  appealed  from. 
The  order  requires  that  the  answer  be  made  more  defi- 
nite and  certain.  As  a  general  rule,  such  an  order  is 
not  appealable.  In  this  instance,  however,  I  think  it  is 
impossible  to  make  the  pleading  more  definite  than  it  is, 
in  such  respects  as  the  defendant  has  a  right  to  confine 
the  pleading  to,  and  that  the  order  made  deprives  the 
defendant  of  a  substantial  right.  The  parts  of  the  an- 
swer objected  to  are  confined  to  denials,  which  put  the 
plaintiff  upon  proof  of  his  case,  with  perhaps  one  ex- 
ception.   There  is  no  attempt  to  claim  any  affirmative 
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right  from  the  plaintiflE.  Now,  to  my  mind,  in  no  in- 
stance in  which  the  order  directs  the  amendment  of  the 
answer,  is  there  any  donbt  or  uncertainty  that  the 
answer  puts  in  issue  or  admits  the  con*esponding  al- 
legations of  the  complaint,  and  no  amendment  is  possi- 
ble which  would  make  the  denial  or  admission  clearer. 
And  in  the  instances  referred  to,  I  think  the  defendant 
had  a  right  not  to  be  forced  to  submit  to  the  construc- 
tions which  the  complaint  made  of  the  trust  deed 
which  was  the  foundation  of  the  action. 

The  complaint  alleges  "  that  to  secure  the  pay- 
ment of"  certain  bonds  the  defendant  executed  and 
delivered  a  mortgage  or  trust  deed,  dated  November 
30,  1864,  to  J.  P.  T.  and  to  the  plaintiff ;  a  copy  of 
which  deed  is  "  hereto  annexed,"  to  which  the 
plaintiff  refers,  and  makes  the  same  a  part  of  his  com- 
plaint. 

The  answer  admits  the  execution  and  delivery  of  a 
deed  dated  November  30,  1864,  to  J.  P.  Y.  and  the 
plaintiff,  and  "  it  believes,  according  to  its  present  in- 
formation, that  a  copy  of  the  said  deed  "  ''is  annexed 
to  the  complaint,"  "  but  for  greater  certainty,  it  begs 
leave  to  refer  to  the  original,  when  produced." 

If  there  is  any  certainty  as  to  the  rules  of  pleading, 
it  is  certain  that  these  allegations  do  not  put  in  issue 
the  fact  of  the  deed.  No  denial,  upon  information  and 
belief,  or  of  any  other  kind,  is  attempted.  As  to  the 
deed,  it  is  certain  that  the  answer  requires  no  proof 
from  the  plaintiff.  The  answer  reserves  or  claims  a 
right  to  refer  to  the  original,  when  produced.  There  is 
no  uncertainty  as  to  the  terms  of  this  claim.  It  does 
not  affect  any  preparation  that  the  plaintiff  should 
make  for  trial.  Whether  the  allegation  is  redundant  or 
irrelevant  was  not  discussed,  nor  did  the  motion  below 
make  a  claim  that  it  was.  It  appears  to  be  an  effort  to 
claim  a  remnant  of  a  right  that  a  defendant  had,  to  re- 
quire before  pleading  the  production  of  the  deed  itself, 
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in  order  that  among  other  things  he  might  see  the  seal, 
the  mode  of  execatlon  and  the  witnesses.  For  before 
that  sight  he  was  not  conclaaively  boand,  as  it  is  said 
he  is  now  bound,  to  know  whether  or  not  he  made  the 
deed.  In  this  present  instance,  it  is  to  be  remarked 
that  the  complaint  avowedly  omits  the  signatures  and 
acknowledgment.  If  it  were  irrelevant  or  redundant, 
it  wonld  be  simply  stricken  out  on  motion  of  a  party 
aggrieved  by  it,  bat  the  order  directed  "  that  the  same 
be  made  definite  and  certain  by  the  defendant  directly 
and  unequivocally  denying  or  admitting  on  knowledge 
the  alleged  copy  to  be  a  true  copy."  This  order 
trenches  upon  the  system  of  pleading  in  the  Code,  for 
that  does  not  call  for  a  direct  and  unequivocal  denial 
or  admission.  There  is  a  right  of  making  no  reference 
to  the  allegation  of  the  complaint,  and  that,  while  it 
results  with  certainty  in  an  admission,  is  not  a  direct 
admission.  Moreover,  in  effect,  the  order  relieves  the 
plaintift  of  something  which  at  least  is  as  much  his 
duty  as  it  is  the  defendant's.  Both  sides  admit  the 
making  of  the  deed.  Why  should  the  plaintiff  call 
upon  the  defendant  to  verify  the  accuracy  of  the  copy, 
or  to  admit  or  deny  its  accuracy,  when  he  has  himself 
already  undertaken  to  vouch  for  the  accuracy,  by  set- 
ting it  out  as  a  copy. 

It  seems  to  me,  that  substantial  justice  is  with  the 
defendant.     The  plaintiff  places  his  rights  solely  upon 
the  original  deed.     The  defendant  does  not  deny  that 
a  copy  la  annexed  to  the  complaint,  but  only  asks  tl 
when  prodaced,  the  original  deed  may  be  referred  t( 

I  do  not,  however,  think,  if  the  order  had  notgi^ 
leave  (in  case  the  defendant  did  not  make  this  alle 
tion  certain)  to  the  plaintiff  to  apply  for  judgme 
that  this  part  of  the  order  would  be  appealable, 
substantial  right  of  the  defendant  would  have  bi 
affected. 

As  to  the  next  amendment  ordered,  lam  of  opin 
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that  the  uncertainty  and  indefiniteness  were  on  the 
part  of  the  plaintiff,  not  of  the  defendant. 

The  complaint  had  set  out  what  was  the  agreement, 
by  setting  out  the  terms  of  the  deed.  It  was  unneces- 
sary and  redundant  to  re-state  what  was  contained  in  it. 
It  would  have  been  proper  for  the  plaintiff  to  allege 
that  it  was  covenanted  or  agreed  by  a  certain  deed,  &c., 
without  setting  out  the  terms  of  the  deed.  At  the 
least,  if  he  proceed  to  re-state  the  contents  of  the  deed, 
he  should  do  it  in  conformity  with  the  terms  of  the 
deed,  and  accurately.  But  the  complaint  alleged  that 
*' it  was  mutually  agreed  in  said  trust  deed  that  the 
defendant  covenanted  and  agreed  that  it  would  pay 
to  the  trustees  the  net  income  of  the  grain  elevator," 
&c.  It  is  hardly  necessary  to  say  that  there  was  no 
mutual  agreement  that  the  defendant  covenanted,  &c. 
It  was  a  covenant  by  defendant.  Probably  this  was  a 
mere  slip  of  the  pen,  but  there  was  no  obligation  on  the 
part  of  the  defendant  to  correct  the  complaint,  and  in 
the  exercise  of  an  undoubted  right,  not  evasively,  but 
in  direct  accordance  with  the  truth  and  with  no  uncer- 
tainty of  allegation,  the  answer  denies  that  otherwise 
than  as  expressed  in  said  trust  deed,  it  was  mutually 
agreed  in  said  trust  deed,  &c.,  and  justified  by  the 
incorrect  allegation  of  the  complain  t  says :  * '  for  the 
accurate  terms  of  the  agreement  in  this  behalf,  this  de- 
fendant refers  to  the  said  trust  deed  or  mortgage."  This 
also  shows,  that  so  far  as  the  accuracy  of  the  copy  was 
concerned  the  defendant  had  a  sort  of  justification  for 
referring  to  the  original,  as  was  done  in  the  former  part 
of  the  complaint.  This  denial  did  not  in  any  manner 
embarrass  the  plaintiff.  The  trust  deed  was  enough 
for  his  action. 

The  next  amendment  refers  to  this  part  of  the  com- 
plaint, viz .:  ''  that,  as  he  has  been  informed  by  the  re- 
ports of  said  defendant,  and  otherwise,  and  he  verily 
believes,  the  net  income  and  earnings  of  said  elevator 
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from,  &G.,  without  regard  to  interest  thereon,  was  over 
the  sam  of  $1,500,000,  and  more  than  su£Scient  to  pay 
the  entire  mortgage  debt  due  to  the  plaintiff  as  trustee/' 
It  is  evident  that  the  allegations  of  the  answer  are 
definite  and  certain.  They  are  **  and  upon  information 
and  belief,  this  defendant  denies  that  the  net  income 
and  earnings  of  said  elevator,  &c.,  with  or  without  re- 
gard to  interest,  was  over  the  sum  of  $1,500,000,"  ''  or 
that  it  was  more  than  sufficient  to  pay  the  entire  mort- 
gage debt  si>ecified  in  the  said  mortgage."  They  may 
have  the  defects  of  a  negative  pregnant,  but  that  does 
not  imply  indefiniteness.  That  was  formerly  attacked 
only  by  special  demurrer,  and  in  substance,  it  is  an 
omission  to  deny  some  fact  that  may  exist  consistently 
with  the  negative  allegation,  and  which  is  enough  to 
give  an  action  (1  Chitty's  PI.  536,  613).  There  is  no 
doubt  of  the  omission  and  no  uncertainty. 

But  it  is  said  that  the  defendant  is  bound  to  know 
what  was  the  income  of  the  elevator,  and  should  there- 
fore allege  what  it  was.    If  this  be  so,  it  does  not  tend 
to  uncertainty  in  what  is  alleged.   Nor  is  the  presump- 
tion of  knowledge  any  different  in  case  of  a  corporation, 
than  it  is  of  a  natural  man.     For  the  purpose  of  legal 
responsibility  the  owner  of  an  elevator  would  be  held 
to  know  what  the  income  of  it  was,  but  he  might  not 
have  actual  knowledge.     His  agents  might  operate  it. 
If  he  himself  signed  a  note  or  deed,  the  nature  of  the 
act  is  entirely  different. 

It  does  not  appear  that  any  report  of  defendant  was 
such  as  to  bind  them  absolutely  if  there  were  a  mis- 
take as  to  the  fact.  The  plaintiff's  rights  do  not  rest 
upon  the  report,  but  upon  the  fact.  One  year,  one  set 
of  officers  may  make  a  report  of  the  net  income,  which 
may  be  mistaken  in  amounts  received,  and  in  the 
amounts  to  be  charged  to  ascertain  the  net  income. 
Cannot  another  set  of  officers  and  even  the  same,  allege 
that  the  net  income  was  not  as  the  report  stated !  But, 
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there  is  no  presumption,  but  that  the  reports  sustain 
exactly  what  the  answer  says  by  denial,  that  at  least 
the  income  was  not  over  a  certain  sum,  alleged  by  the 
complaint.  The  answer,  in  making  the  alternative  alle- 
gation, pursues,  in  my  opinion,  the  usual  and  proper 
mode  of  pleading. 

Another  amendment  relates  to  this  part  of  the  com- 
plaint, viz. : 

That  in  and  by  said  trust  deed  it  was  further  agreed 
by  the  defendant,  with  the  plaintiff,  that  he,  the  plaint- 
iff, should  receive  from  the  defendant  for  his  services  in 
applying,  &c.,  the  sum  of  one  half  of  one  per  cent,  on 
&C;,  all  of  which,  on  reference  to  said  trust  deed,  will 
fully  appear,  &c. 

On  referring  to  the  trust  deed,  it  appears  that  the 
agreement  was  that  the  trustees,  their  successors  or 
survivors,  should  have  the  compensation,  the  commis- 
sions to  be  in  full  payment  of  both  trustees,  and  to  be 
equally  divided  between  them.  This  is  not  an  agree- 
ment that  the  plaintiff,  one  of  the  trustees,  shall  have 
the  compensation.  The  defendant  might  have  simply 
denied  the  allegation,  but  instead  thereof,  says  in  cer- 
tain definite  and  unequivocal  language  that  he  denies 
that  there  was  any  other  agreement  for  compensation 
for  the  plaintiff's  services  than  such  as  the  trust  deed 
shows.  The  plaintiff,  instead  of  being  content  with  the 
unequivocal  words  of  the  deed,  gives  an  erroneous  con- 
struction  of  it,  and  cannot  complain  that  the  defendant 
takes  proper  means  to  prevent  its  being  bound  by  that 
erroneous  construction. 

It  should  be  noticed  that  here  the  plaintiff  does 
what  he  has  complained  of  the  defendants  doing.  He 
says,  "  all  of  which  on  reference  to  said  trust  deed  will 
fully  appear." 

In  fine,  I  am  not  able  to  see  how' the  defendants 
could  make  his  allegations  more  definite,  whatever 
other  objections  you  may  suppose. 
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I  am  further  of  the  opinion  that  the  order  should  not 
have  given  the  plaintiff  leave,  in  case  the  defendants 
did  not  amend,  to  apply  for  judgment,  and  that  the 
relief  could  not  have  gone  beyond  striking  out  the  al- 
legation. U  these  allegations  were  out,  there  was  an 
issue  left  to  be  tried  before  the  plaintiff  was  entitled  to 
judgment. 

I  think  the  order  should  be  reversed,  with  $10  costs 
and  disbursements  to  be  taxed. 


Fbeedman,  J.,  concurred. 


ABRA.HAM  L.  BATTERSON,  Plaintiff  and  Re- 
spondent, V.  SAMUEL  T.  W.  SANFORD,  De- 
fendant AND  Appellant. 

EZAHIKATION  OF  PABTIE8  TO  AN  ACTION  BBFOBB  TBIAL. 

An  objection  to  giving  testimony,  on  the  part  of  a  defendant  before 
trial,  on  the  ground  that  it  would  tend  to  criminate  the  witness, 
should  be  heard  and  passed  upon  at  the  examination  itself. 

It  should  clearly  appear,  from  the  affidavits  and  papers  upon  which 
the  order  is  founded,  that  it  was  the  purpose  of  the  moving  party 
to  use  the  testimony  upon  the  trial. 

Affidavits  that  state  that  the  plaintiff  cannot  safely  proceed  to  trial 
without  defendant's  deposition,  that  the  testimony  is  material 
and  necessary  to  enable  plaintiff  to  prepare  for  the  trial  of,  and 
to  safely  try  the  action ;  yet  nowhere  states  that  it  is  the  intention 
of  the  plaintiff  to  VM  the  deposition  or  the  testimony  on  tlie  trial  are 
defective.  They  imply  an  intention  not  to  use  the  testimony  on 
the  trial. 

Before  Sedgwick  and  Van  Voest,  JJ. 

DeMed  April  7,  1879. 

Appeal  from  an  order  denying  the  defendant's 
motion  to  set  aside  an  order  for  the  examination  of  de- 
fendant before  trial. 
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P.  ff.  Vernon^  for  appellant,  among  other  things 
uiiged: — In  every  application  for  an  order  for  the 
examination  of  an  adversary  before  trial,  the  statutory 
conditions  must  be  strictly  complied  with,  and  in 
case  an  order  should  be  inadvertently  made,  without 
such  compliance  on  the  part  of  the  applicant,  it  should 
be  vacated  even  without  regard  to  the  merits  of  the 
application.  Section  872  of  the  Code  of  Civil  Proce- 
dure requires  ''the  person  desiring  to  take  a  deposi- 
tion," to  present  an  affidaoit  setting  forth  among 
other  things  as  follows:  ''4.  .  .  .  that  the  testi- 
mony  of  such  person  is  material  and  necessary  for  the 
party  making  such  application,  or  the  prosecution  or 
defense  of  such  action,"  but  the  aflSdavit  of  W.  I. 
Butler,  Esq.,  the  attorney  for  the  plaintiff  herein,  upon 
which  the  order  in  question  was  granted,  fails  to  com- 
ply with  this  requirement.  It  only  alleges  that  the 
testimony  and  examination  of  the  defendants  *'are 
material  and  necessary  to  the  plaintiff  to  enable  him  to 
prepare  for  the  trial  of,  and  to  safely  try  this  action, 
and  to  obtain  justice  between  the  said  parties,"  and 
such  an  allegation  is  not  sufficient  (Beach  v.  Mayor, 
&c.,  4  Ahh.  New  Cas.  236-240,  supreme  ct.,  gen. 
term  reversing,  3  Id.  113).  In  this  case,  Davis, 
P.  J.,  says:  *'An  affidavit  to  obtain  an  order  for  an 
examination  before  trial,  must  comply  with  the  statute 
and  state  the  particulars  required.  The  order  should 
not  be  granted  when  sought  for,  mainly  not  as  a  depo- 
sition to  be  used  on  the  trial,  but  as  a  means  of  as- 
certaining information  to  enable  the  ajpplicant  to  look 
up  other  witnesses. 

W.  I.  Butler,  for  the  respondent. 

By  the  Court. — Sedgwick,  J. — I  am  of  opinion 
that  the  learned  judge  held  correctly,  in  the  circum- 
stances of  this  case,  that  although  an  objection  to 
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giving  evidence  that  might  tend  to  criminate  the  wit- 
ness shoald  be  heard  and  passed  npon  in  the  examina- 
tion itself,  it  was  not  sufficient  ground  for  setting  aside 
the  order. 

But  it  seems  to  me  that  the  affidavit  for  plaintiff 
did  not  show  that  the  defendant  was  to  be  examined  as 
a  witness  before  trial.  They  disclosed  no  purpose  of 
using  his  testimony  upon  the  trial,  and  this,  I  think, 
should  clearly  appear  in  every  like  case. 

The  affidavits  say  that  the  plaintiff  cannot  safely 
proceed  to  trial,  cannot  properly  prepare  for  trial  with- 
out defendant's  deposition,  that  the  testimony  is 
material  and  necessary  to  the  plaintiff  to  enable  him  to 
prepare  for  the  trial  of,  and  to  safely  try  this  action ; 
but  they  nowhere  show  an  intention  to  use  the  deposi- 
tion on  the  trial.  The  intention  not  to  use  it,  then,  is 
implied. 

For  this  reason,  the  order  appealed  from  should  be 
reversed,  with  $10  costs,  and  disbursements  to  be 
taxed. 


Van  Vobst,  J.,  concurred. 


GEORGE  F.  VIETOR,  et  al..  Plaintiffs  and  Re- 
spondents, V.  THE  INTERNATIONAL  NAVI 
GATION  COMPANY,  Defendant  and  Appel- 
lant. 

common  carrier— limitation  of  uabimty  to  in- 
voice PRICE. 
What  alleoatioks  and  proofs  depriyb  a  pabtt  of  the  bbne- 

Frr  OF  SAID  LDdTATION. 

E$U>ppeL.    What  acts  or  statements  on  the  part  of  the  com- 
mon carrier,  tending  to  apprise  the  consignee  of  the  arrival 
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of  the  goods  in  question^  and  readiness  to  deliver  the  same, 
are  sufficient  to  induce  the  consignee,  believing  the  same, 
to  make  entry  at  the  Custom  House  and  pay  duties  on  the 
same,  so  that  afterwards,  the  carrier  being  unable  to  deliver 
said  goods  or  account  for  the  same,  he  would  be  deprived 
of  such  limitation,  and  be  compelled  to  pay  the  invoice 
price  of  the  goods,  with  the  duty  and  interest  on  the  same 
added  thereto. 

The  facts  and  the  rulings  of  the  court  thereupon,  as  also  the 
rules  of  law  and  decisions  applicable  to  carriers,  their  lia- 
bilities, and  to  equitable  estoppels,  are  fully  set  forth  and 
discussed  in  the  opinion  of  the  court. 

The  court  held,  in  this  case,  that  the  carriers  were  only  lia- 
ble for  the  invoice  price  of  the  missing  goods. 

Before  Sedgvtick  and  Van  Vorst,  JJ. 

Decided  AprU  7,  1879. 

Appeal  from  judgment  entered  on  verdict  for  plaint- 
iff, directed  by  the  court. 

The  complaint  stated,  as  a  first  cause  of  action,  that 
there  were  delivered  to  the  defendant  at  Aix-la-Chapelle 
twelve  bales  of  cloth,  which  the  defendant  agreed  to 
transport  to  New  York  and  deliver  there  to  the  plaint- 
iff, under  a  certain  bill  of  lading  particularly  set  forth ; 
that  they  did  not  transport,  &c.,  the  said  bales,  but 
''  so  negligently  and  improperly  conducted  itself  in  the 
premises"  that,  although  delivering  ten  of  said  bales, 
it  failed  to  deliver  the  remaining  two  bales,  *'  and  the 
said  two  bales,  through  the  negligence  and  improper 
conduct  of  the  said  defendant,  were  wholly  lost  to  the 
plaintiffs  herein  ;"  that  ''the  invoice  value  of  the  said 
two  bales  of  cloth  so  lost  and  not  delivered  as  afore- 
said, is  the  sum  of  $1,074.40,  in  gold  coin  of  the  Uni- 
ted States,  for  which  amount,  with  interest  from,  &c., 
judgment  is  hereby  demanded." 

It  stated,  for  a  further  and  second  cause  of  action, 
after  reiterating  the  allegation  of  the  first  cause  of 
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action,  that,  on  the  arrival  of  the  steamship  named  in 
the  bill  of  lading,  the  plaintiffs  received  from  the  defend- 
ant notice  of  the  arrival  of  said  steamship  and  of  said 
twelve  bales  ;  that  defendant  entered  on  the  manifest 
of  the  said  steamship  all  of  said  twelve  bales,  and  on 
July  17, 1876,  filed  said  manifest,  in  pursuance  of  law, 
in  the  custom-house  of  the  port  of  New  York  ;  there- 
upon, on  July  18, 1876,  these  plaintiffs  paid  to  the  United 
States  the  legal  duties  on  all  of  said  bales  so  entered 
on  said  manifest,  including  duties  on  the  said  two 
bales,  which  afterwards  were  not  delivered  to  plaintiffs, 
which  latter  duties  amounted  to  $787,  in  gold  coin  of 
the  United  States,  and  thereupon  received  from  the 
said  United  States  a  permit  for  the  landing  of  said 
twelve  bales  ;  that  the  plaintiff,  on  the  production  to 
the  defendant  of  said  landing  permit,  received  from  it 
a  delivery  order  on  their  agent  in  charge  of  said  steam- 
ship for  all  of  said  twelve  bales,  and,  on  duly  present- 
ing the  same,  received  from  the  said  defendant  only 
ten  bales,  as  aforesaid ;  that,  by  the  revenue  laws  and 
customs  at  the  port,  &c.,  unless  the  duty  be  paid  with- 
in twenty-four  hours  after  the  arrival  of  a  vessel,  the 
goods  therein  are  sent  to  the  public  store-house,  and 
thereby  an  additional  expense  is  incurred ;  that  the 
plaintiffs,  desiring  not  to  incur  such  expense,  "relying 
ujx>n  the  aforesaid  notice  received  from  the  defendant, 
and  upon  the  manifest  of  the  defendant  filed  in  the 
custom-house  at,  &c.,  and  the  other  acts  and  doings  of 
the  defendant,  paid  said  duty  as  aforesaid,  in  order 
to  obtain  possession  of  their  goods  and  to  prevent 
their  being  sent  to  the  public  store-house  ;"  that  the 
government  of  the  United  States  declined  to  refund 
to  these  plaintiffs  the  sum  of  said  duties,  unless  these 
plaintiffs  furnish  positive  proof  that  the  said  two  bales 
were  never  shipped  on  board  the  said  steamship  at  her 
port  of  departure,  viz. :  Antwerp ;  that  the  plaintiffs  are 
unable  to  comply  with  this  condition,  unless  proof  be 
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furnished  by  the  defendant  and  its  agents  ;  but  the 
defendants,  although  often  requested,  have  totally 
failed  and  neglected  so  to  do,  to  the  damage  of  the 
plaintiflfs  in  the  sum  of  $878.49  lawful  currency,  which 
these  plaintiffs  paid  for  the  gold,  in  which  the  duties 
were  paid ;  whereupon,  &c. 

The  answer  admitted  the  defendant's  liability  for 
the  damage  set  out  in  the  first  cause  of  action,  "  which, 
with  the  interest,  the  defendant  has  always  been  ready 
to  pay,  and  has  offered  and  now  offers  to  pay  to  plaint- 
iffs, who  have  always  refused  to  receive  and  accept 
the  same." 

As  to  the  second  cause  of  action,  the  answer  alleged 
good  faith  on  its  part  in  all  the  acts  and  doings  in 
regard  to  the  transaction ;  that  defendant  had  no 
knowledge  or  information  that  the  two  bales  were  not 
on  board. 

At  the  trial,  it  appeared  that,  on  the  arrival  of  the 
steamship,  a  clerk  of  plaintiff  saw  in  a  newspaper  an 
advertisement  as  follows : 

"Notice.  Red-Star  Line,  Steamship  Kenil worth, 
from  Antwerp,  will  commence  discharging  under  gen- 
eral order  at  Pier  53,  N.  R.,  on  Wednesday,  July  19, 
at  ten  o'clock.  Consignees  will  please  send  their 
permits  on  board  and  attend  to  receipt  of  goods  without 
further  notice.  All  goods  remaining  on  the  dock  are 
at  the  risk  of  owners  or  consignees.  All  persons  are 
hereby  cautioned,  &c. 

"GEO.  W.  COLTON,  Agent." 

This  was  the  notice  referred  to  in  the  complaint,  as 
notice  of  the  arrival  of  said  steamship  and  of  said 
twelve  bales.  The  clerk  saw  it  on  July  18.  The  vessel 
had  been  entered  at  the  custom-house  on  arriving,  on 
the  17th.  By  the  testimony,  if  goods  were  not  taken 
away  from  the  vessel  within  forty-eight  hours  after  the 
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entry  of  the  ship,  they  would  be  sent  to  a  public  store. 
To  prevent  such  sending,  it  was  necessary  within  the 
forty-eight  hours  to  pay  the  duties  and  obtain  a  permit 
to  land  the  goods,  and  to  act  upon  the  permit  within 
the  forty-eight  hours.  The  dock  clerk  of  the  defend- 
ant would  not  allow  goods  to  be  taken  from  the  dock 
without  a  "  delivery  order"  obtained  from  the  proper 
agent  of  the  defendant.  Generally,  a  delivery  order 
would  not  be  made  until  the  custom-house  permit  was 
exhibited  ;  but  exceptions  were  made  to  this  in  case  of 
large  dealers  like  the  plaintiffs,  who  could  be  trusted. 
The  clerk  of  plaintiffs,  on  seeing  the  advertisement, 
went  to  the  office  of  defendant  and  applied  for  a  deliv- 
ery order.  It  was  made  up  from  a  list  of  goods,  which 
list  had  been  made  from  counterpart  bills  of  lading  in 
possession  of  defendants.  The  defendants  had  no  right 
to  keep  the  goods  until  payment  of  freight,  for  the 
goods  were  free  of  freight.  The  plaintiff's  clerk  thought 
that  the  officer  he  applied  to  could  not  have  been  on 
the  vessel  to  see  if  the  goods  were  on  board.  No  facts 
were  given  in  evidence  to  show  that  plaintiffs  had  any 
reason  to  believe  that  the  vessel  had  been  so  far  dis- 
charged that  it  was  possible  for  the  defendant's  agents 
to  know  whether  the  whole  of  plaintiff's  goods  were  on 
the  vessel.  On  all  the  facts  a  jury  would  not  have  been 
justiJSed  in  finding  that  there  was  an  opportunity  on 
the  part  of  defendant's  agent  to  know  what  the 
fact  was. 

Plaintiff's  clerk  received  an  order  directed  to  the 

dock  clerk  in  charge  of    the   vessel,   viz.:    *' Please 

d^hVer  to  Vietor  &  Achelis  sixty-nine  packages  mer- 

i^andise  per  steamship  Kenilworth,   marked  as  fol- 

y^s."    The  marks  comprised  the  marks  by  which  all 

^ne    twelve  bales  were  designated  upon  the  bills  of 

lading. 

No  agent  of  plaintiffs,  nor  any  one  of  them,  saw 
t)ie  manifest  of  the  cargo,  that  had  been  made  in  Ant  * 
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werp  and  filed  in  the  custom-house,  on  arrival  of 
ship. 

Plaintiffs'  clerk,  after  receiving  the  delivery  order, 
entered  the  goods  at  the  custom-house  and  paid  the 
duties  on  them  all.  The  duties  upon  the  two  bales 
amounted  to  the  sum  stated  in  the  complaint.  He  also 
obtained  the  custom-house  permit,  certifying  that 
duties  had  been  paid,  and  stating,  "  Permission  is 
accordingly  given  to  land"  the  goods.  This  was  on 
July  18.  On  the  same  day,  plaintiffs'  clerk  delivered 
to  the  custom-house  inspector  in  charge  of  the  stean^- 
ship  the  custom-house  permit  to  land  the  goods,  and 
to  a  carman  the  delivery  order  for  the  clerk  at  the 
dock.  The  carman  did  not  receive  the  two  bales.  The 
defendants  were  not  able  to  deliver  them.  No  facts 
were  given  to  account  for  the  non-delivery  or  any  loss 
of  them. 

On  the  trial  the  defendants  admitted  that  they  were 
liable  in  the  invoice  value  of  the  goods.  The  plaintiffs 
claimed  for  the  invoice  value  $1,074.40  in  gold,  and  in- 
terest from  June  29,  1876,  on  first  cause  of  action,  and 
for  the  amount  of  customs  duties  $878.49,  and  interest 
from  July  18,  1876,  on  second  cause  of  action.  The 
court  directed  a  verdict  for  plaintiff  in  both  amounts, 
and  judgment  accordingly.  The  defendants  duly 
excepted. 

Benedict^  Toft  &  Benedict,  attorneys,  and  E.  C. 
Benedict,  of  counsel,  for  appellants,  urged : — I.  The 
defendant  admits  the  non-delivery  of  the  two  bales  in 
question,  but  pleads  the  limitation  of  its  liability  to 
the  invoice  price,  as  stipulated  in  the  bill  of  lading. 
Of  the  benefit  of  this  limitation  it  can  be  deprived 
only  by  allegation  and  proof  of :  1.  Fraud  and  deceit 
on  the  part  of  defendant,  or  its  agent.  2.  Conversion 
by  the  defendant.  3.  Misfeasance  or  abandonment  by 
defendant  of  the  character  of  carrier  (Magnin  v.  Dins- 
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more,  70  If.  T.  410,  417).  a.  The  complaint  contains 
no  allegation  of  fraud  or  deceit,  or  of  any  intent  by 
defendant  to  defraud  or  deceive,  nor  was  any  proof 
thereof  attempted,  b.  It  contains  no  allegation  of  a 
conversion,  nor  was  any  proof  thereof  attempted,  e. 
It  contains  no  allegation  of  misfeasance,  or  of  an  aban- 
donment of  the  character  of  carrier,  by  the  defend- 
ant, nor  was  any  proof  thereof  attempted.  The  evi- 
\  dence  is  uncontradicted  that  everything  done  by  the 

defendant  and  its  agents  was  done  without  intent  to 
defraud  or  deceive,  and  in  good  faith,     d.  It  contains 
no  allegation  of  any  facts  from  which  fraud,  deceit, 
conversion,  misfeasance,  or  abandonment  of  the  charac- 
ter of  carrier  could  be  drawn  inferentially,  nor  was  any 
evidence  given  tending  to  show  such  facts,     e.  The 
pleadings  and  proofs  disclose  simply  non-delivery  of 
the  goods.      Such  non-delivery  unexplained  amounts 
in  law  to  negligence,  rendering  the  carrier  liable  urider 
the  bill  of  lading^  but  confining  his  liability   to  the 
terms  thereof    (Magnin  v.  Dinsmore,   70  N.  T.  410, 
mpra.    See  Marsh  v.  Falker,  40  Id.  667). 

IL     It  is  alleged  in  the  complaint  that  the  plaintiff, 
"relying  upon  the  aforesaid  notice  received  from  the 
<J^fendant,"  (viz.,  the  advertisement  of  the  arrival  of 
the  vessel  in  the  Journal  of  Commerce^  "  and  upon  the 
Daanifest  of  the  defendant  filed  in  the  custom-house,  at 
the  port  of  New  York,  as  aforesaid,  and  the  other  acts 
^D.d  doings  of  the  defendant,  paid  said  duty  as   afore- 
said.*'   But  neither  the  notice  so  advertised,  nor  the 
manifest  filed,  nor  any   of  the  acts  or  doings  of  the 
d^ef  endant,  constituted  any  representation  as  to  these 
goods  upon  which  the  plaintiffs  had  any  right  to  rely, 
^^r  Was  any  such  representation  intended  thereby  by 
^^  defendant  or  its  agents.    1.  The  notice  advertised 
^^  simply  a  notice  that  the  vessel  had  arrived,  and 
^^tild  begin  to  discharge  at  a  specified  time.    2.  The 
^^nifest  filed  was  made  up  from  the  bills  of  lading,  not 
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from  actual  inspection  of  cargo,  which  was  impossible. 
This  fact  was  known  to  Fisher,  plaintiffs'  clerk,  who 
represented  the  plaintiffs  in  this  matter.  The  manifest 
was  therefore  (as  plaintiffs  knew)  only  a  list  made  up 
from  bills  of  lading,  and  constituted  no  representation. 
3.  The  delivery  order  was  made  up  from  the  bills  of 
lading,  and  not/ from  or  after  an  inspection  of  the  cargo : 
that  fact  was  known  to  plaintiffs'  clerk.  It  constituted 
no  representation  ;  it  was  simply  a  notice  to  the  dock- 
clerk  that  freight  had  been  paid,  and  he  was  at  liberty 
to  deliver.  4.  The  delivery  order  had  no  reference  to 
the  payment  of  duties.  The  defendant  and  its  agents 
had  no  knowledge  or  idea  that  it  would  be  used  with 
reference  to  payment  of  duties.  The  evidence  is  uncon- 
tradicted that  neither  the  defendant  nor  any  of  its 
agents  knew  that  the  two  bales  were  missing  until  after 
the  filing  of  the  manifest,  the  giving  of  the  delivery 
order,  and  the  unloading  and  delivery  to  plaintiffs  of  the 
goods  consigned  to  them.  The  bill  of  lading  is  not  a 
representation  ;  it  is  a  promise  or  contract  to  carry,  but 
not  a  representation  that  defendant  had  carried  and 
could  deliver.  Neither  the  manifest,  the  notice  of 
arrival  and  discharge  of  vessel,  nor  the  delivery  order 
was  a  representation  that  defendant  had  carried  and 
could  deliver. 

III.  Nothing  was  done  or  said  by  defendant  or  its 
agents,  constituting  a  representation  upon  which  the 
plaintiff  had  the  right  to  rely  in  paying  duties  (see 
Alston  V.  Mechanics'  Mutual  Ins.  Co.,  4  RiU^  329). 
Fisher,  plaintiffs'  clerk,  who  obtained  the  delivery 
order,  and  who  attended  to  the  entry  of  the  goods  and 
payment  of  duty,  admits  that  he  knew  that  the  mani- 
fest and  the  delivery  order  were  made  up  from  the  bills 
of  lading,  and  not  from  an  inspection  of  cargo  ;  it  fol- 
lows, then,  that  he  did  not  consider  them,  or  either  of 
them,  as  a  representation  that  the  goods  were  on  the 
vessel  and  could  be  delivered. 
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IV.  PlaintiflEs  did  not  rely  upon  any  representation 
in  paying  duties. 

y.  1.  The  defendant  is  not  estopped  from  setting  up 
the  limitation  of  liability  contained  in  the  bill  of  lad- 
ing.    The  bill  of  lading  does  not  constitute  an  estoppel 
(Bates  V.  Stanton,  1  Duery  79).    Nor  does  the  manifest, 
nor  the  delivery  order,  as  they  were  simply  transcripts 
from  the  bills  of  lading.    2.    An  equitable  estoppel 
is  not  created  by  any  representation  or  admission,  unless 
the  party   making  such  representation  or  admission 
means  it  to  be  acted  upon,  and  it  is  acted  upon  accord- 
ingly (Freeman    v.    Cooke,  2  Bxch.   R.  ;  Young  v. 
Bushnell,  8  Bosw.  1).     3.  All  the  elements  necessary  to 
constitute  an  equitable  estoppel  are  wanting  (seeDezell 
t).  Odell,  3  Hilly  215,  and  cases  cited  ;  Brown  n.  Bowen, 
30  N.  T.  519  ;  Baker  v.  Un.  Mut.  Ins.  Co.,  43  Id.  283 ; 
Kingsley  v.  Vernon,  4  Sandf.  361). 

BlMchfordy  Seward^  Chriswold  &  Da  Costa^  attor- 
neys, and  C.  M.  Da  Costa^  of  counsel,  for  respondents, 
nrged : — I.  The  exception  to  the  direction  of  a  verdict 
nnder  the  first  cause  of  action  fails,  of  course,  because 
the  answer  admits  the  liability  therefor. 

II.  The  court  was  equally  justified  in  directing  a 
verdict  for  the  amount  claimed  under  the  second  cause 
of  action.     On  the  undisputed  evidence,  the  direction 
'vas  right,  and  the  plaintiffs  were  entitled  to  recover, 
on  the  elementary  principle  of  an  estoppel  in  pais^  for 
^t  appeared  beyond  question  that  on  the  ship's  mani- 
fest, filed  in  the  custom-house,  the  defendant  entered 
^  of  the  bales ;  that  the  defendant  gave  to  plaintiffs 
^  delivery  order,  representing  that  all  of  the  bales  of 
K^HKls  consigned  to  them  were  on  board ;   that  the 
pl^ntiflfs  would  not  have  entered  all  the  goods,  or  paid 
^"[^^  duties  on  all  the  goods,  had  the  defendant,  at  the 
^e  the  delivery  order  was  given,  informed  them  that 
t^o  of  the  bales  were  short,  or  had  so  stated  on  the 
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said  manifest  or  delivery  order,  or  had  given  them  any 
reason  so  to  believe ;  that  relying  upon  the  statements 
contained  in  such  delivery  order,  and  the  silence  of  the 
defendant  in  that  respect,  the  plaintiff  did  enter  the 
twelve  bales,  and  did  pay  the  duties  thereon ;  that, 
subsequently  to  such  payment,  the  defendant  discov- 
ered its  inability  to  deliver  all  of  the  goods,  two  bales 
being  missing  and  wholly  unaccounted  for;  that 
application  was  made  to  the  government  to  refund  the 
duties  paid  on  such  bales,  which  were  never  received 
by  the  plaintiffs,  and  that  the  government  refused  so 
to  refund  unless  it  were  furnished  with  positive  proof 
that  the  two  missing  bales  had  never  been  shipped  on 
the  M^enilworth  at  Antwerp,  which  evidence  was  alone 
in  the  possession  of  the  defendant ;  and  that  the  de- 
fendant, though  requested  to  furnish  such  proof,  has 
refused,  and  (in  view  of  the  testimony  of  its  officer 
a.bove  alluded  to)  has  willfully  refused  so  to  do.  On 
these  facts,  therefore,  the  well-known  principle  of  an 
estoppel  in  pais  is  applicable,  and  it  is  on  that  ground 
that  the  plaintiffs  have  proceeded,  and  seek  to  enforce 
the  liability  of  the  defendant  (2  Pars,  on  Oont.  6 
ed.  793 ;  in  note  q^  on  same  page,  all  the  authorities  are 
collated ;  Costello  i>.  Meade,  55  How.  Pr.  356,  358 ; 
Cornish  v.  Abington,  A.  H.  &  N.  556,  per  Bramwell, 
J.  ;  Continental  Bank  v.  Bank  of  the  Commonwealth, 
50  N.  Y.  575).  It  was  held  in  Blair  v,  Waite  (69  N, 
T.  113) :  "It  is  not  necessary  to  an  equitable  estoppel 
that  the  parties  should  design  to  mislead.  It  is  enough 
if  the  act  or  declaration  was  calculated  to,  and  did,  in 
fact,  mislead  another,  acting  in  good  faith  and  with 
reasonable  diligence."  And  the  same  doctrine  was  reit- 
erated in  Morgan  v.  Railroad  Co.  (96  U.  S,  716)  ;  also 
in  Merchants'  Bank  v.  State  Bank  (10  Wall.  604,  645). 
"It  seems,"  says  Bigelow  on  Estoppel  (p.  170),  "to 
be  settled  that  a  party's  ignorance  of  the  truth  of  a 
representation  made  will  not  remove  the  estoppel  if  he 
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was  bonnd  to  know  the  fact,  or  if  his  ignorance  is  the 
result  of  gross  negligence."  It  will  hardly  be  claimed 
that  a  common  carrier  is  not  bonnd  to  know  the  fact 
whether  or  not  he  has  lost  goods ;  and  certainly  his 
utter  ignorance  on  the  subject  is  gross  negligence 
within  all  the  authorities. 

III.  The  proof  required  by  the  government  before 
it  would  refund  the  duties  was  exclusively  within  the 
I)ower  of  the  defendant  to  furnish.  The  plaintiffs  ap- 
plied to  the  defendant  to  furnish  it,  and  it  has  failed 
to  do  so.  The  defendant  has  therefore  been  willfully 
negligent  in  the  premises.  The  testimony  of  the  de- 
fendant's agent,  Mr.  Col  ton,  that,  so  far  as  he  knows, 
all  efforts  to  get  any  trace  of  the  missing  bales  have 
been  unavailing,  will  not  militate  against  our  conten- 
tion. Had  the  witnesses,  who,  it  is  to  be  presumed, 
were  the  only  i)ersons  who  knew  anything  about  it, 
been  examined,  or  tendered  for  examination,  the  truth 
would  probably  have  been  arrived  at,  and  the  liability 
of  the  defendant  either  absolutely  fixed,  or  the  proof 
furnished  to  the  government,  on  the  production  of 
which  it  had  expressed  its  willingness  to  refund  the 
duties  paid  for  the  missing  bales. 

IV.  But,  irrespective  of  the  foregoing,  the  direction 
of  the  court  was  right.    The  bill  of  lading  did  not  in 
terms  exempt  the  defendant  from  loss  arising   from 
negligence.     The  clause  of  the  bill  of  lading  limiting 
the  liability,  in  case  of  damage,  loss  or  non-delivery, 
to  an  amount  not  to  exceed  the  invoice  value  of  the 
goods,  does  not  apply  to  cases  of  loss  by  negligence ; 
because,  neither  by  such  terms,  or  by  any  other  terms 
contained  in  the  bill  of  lading,  is  a  loss  by  negligence 
exempted  or  limited.     It  is  perfectly  well  settled  that, 
while  a  carrier  may  exempt  himself  from  loss  by  negli- 
gence, he  must,  if  he  so  desires,  exempt  himself  by 
positive  words,  and  that  general  words,  limiting  his 
liability,  will  not  be  construed  to  include  losses  in- 
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carred  by  negligence  (Magnin  v.  Dinsmore,  56  JN',  T. 
168 ;  Mynard  v.  Syracuse,  &c.  R.  R.,  71  Id.  180, 
•where  all  the  authorities  are  collated).  The  defendant 
being  unable  to  furnish  any  proof  of  the  loss  of  the 
two  bales,  or  to  account  for  their  loss  in  any  way,  was 
prima  fdcie  guilty  of  negligence  (Steers  v,  Liverpool, 
N.  Y.  &c.,  Co.,  57  N,  r.  1 ;  Fairfax  v.  New  York  Cen- 
tral &  Hudson  River  R.  R.  Co.,  67  Id.  11). 

By  the  Court.— Sedgwick,  J. — It  was  agreed  at 
the  argument,  that  if,  upon  the  plaintiffs  paying  the 
duties  in  question,  he  had  no  cause  of  action  for  the 
duties,  the  subsequent  omission  or  neglect  of  defend- 
ants to  furnish  proof  sufficient  to  obtain  from  the  gov- 
ernment a  repayment,  did  not  give  an  action. 

The  learned  counsel  for  appellant  argued  that  the  ver- 
dict could  be  maintained  if  the  proof  showed  such  negli- 
gence in  respect  of  the  loss  of  the  two  bales,  that  the 
plaintiflE  would  be  entitled,  in  an  action  on  the  bill  of 
lading,  or  on  the  case,  to  recover  the  full  value  of  the 
goods,  which  would  include  the  invoice  value  and  the 
duty  combined  ;  without  inquiring  into  the  validity  of 
this  proposition,  the  case  shows  that  the  recovery  of  the 
duties  was  not  placed  on  that  ground.  The  complaint 
made  two  causes  of  action.  Damages  were  stated  and 
calculated  on  the  trial,  as  if  arising  from  two  causes  of 
action.  There  were,  in  fact,  two  recoveries.  The  gen- 
eral course  of  the  trial  shows  that  no  claim  was  then 
made,  that  in  an  action  on  the  bill  of  lading,  the 
plaintiflE  was  entitled  to  recover,  under  any  measure  of 
damages  other  than  that  stated  in  the  contract,  viz. : 
the  invoice  value  of  the  goods.  Neither  the  law  nor 
the  facts  were  investigated  in  a  manner  appropriate  to 
a  claim  that  negligence  on  the  part  of  the  defendant 
would  give  greater  damages  than  the  invoice  value. 

Another  ground  on  which  the  judgment  was  main- 
tained by  the  learned  counsel  for  the  respondents,  was 
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that  the  condact  and  silence  of  the  defendants'  agent, 
together  with  the  contents  of  the  delivery  order  issned 
to  the  plaintiff,  led  him  to  believe  that  the  goods  had 
actnally  arrived  and  were  ready  to  be  delivered,  and, 
relying  upon  that  as  a  fact,  to  pay  the  daties  on  them  to 
the  United  States.  It  was  claimed  that  the  rales  that 
prevail  in  an  estoppel  in  pais  were  to  be  applied  to 
this  stat'e  of  facts,  and  made  the  defendant  liable  for 
the  amount  of  daties. 

It  attracts  attention  at  once  that  an  estoppel  oper- 
ates to  prevent  a  party  from  asserting  the  non-exist- 
ence of  a  fact)  that  he  formerly  asserted  did  exist.  If 
the  effect  of  the  acts,  or  silence  of  defendant's  agent, 
was  to  lead  the  plaintiffs  to  believe  that  the  cloth  had 
arrived,  an  estoppel  would  prevent  the  defendants 
from  showing  that  they  had  not  arrived.  It  is  only 
necessary  to  observe  that  such  an  estoppel  would  not 
be  at  all  relevant  to  the  case  here. 

It  may  be  imagined,  that,  if  the  defendant  was  estop- 
ped to  show  that  the  goods  had  not  arrived,  then,  in 
an  action  on  the  bill  of  lading,  or  rather  on  the  case, 
for  the  two  bales  of  cloth,  the  defendants  might  have 
to  meet  a  claim  that  they,  having  the  two  bales,  re- 
fused to  deliver  them,  and  were  therefore  liable  for 
their  conyersion  and  their  value  at  the  time  and  place 
of  conversion.  Of  course,  under  the  views  that  have 
been  expressed,  as  to  what  was  the  real  nature  of  the 
action,  and  what  the  trial  of  it  involved,  it  is  impossible 
to  pass  upon  such  a  question  here.  A  cause  of  action 
cannot  be  split,  and  if  there  be  any  recovery  upon  it, 
the  rights  of  the  parties  are  finally  settled.  Neverthe- 
less, an  inquiry  as  to  the  right  of  the  defendant  on  the 
case  made,  will  involve  considerations  that  would  be 
pertinent  to  the  claim  of  estoppel,  on  the  same  facts 
in  any  action. 

I  will  ask  if  the  facts  below  showed  certain  things, 
that  must  exist,  to  create  liability  on  the  part  of  de- 
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fendant  ?  Is  it  proven  that  the  defendants  agent  did 
or  said  anything  which  was  equivalent  to  an  assertion 
that  the  cloth  had  anived  and  was  ready  to  be  de- 
livered, or  was  the  delivery  order  and  the  silence  of 
the  defendant's  agents  calcalated  to  lead  the  plaintiff 
to  believe  that  the  defendant's  agent  meant  to  repre- 
sent that  he  knew  that  the  cloth  had  actually  arrived  ? 
Did  the  defendants  intend  that  their  act  or  silence 
should  influence  the  plaintiffs  in  the  matter  of  paying 
the  duties,  or  did  they  know  or  have  sufficient  reason 
to  believe  that  the  plaintiff  meant  to  be  influenced  in 
paying  the  duties  forthwith,  by  what  the  defendants 
did,  in  issuing  the  delivery  order  ? 

It  is  undoubtedly  law,  that  it  is  not  necessary  to  an 
equitable  estoppel  that  the  party  should  design  to 
mislead.  It  is  enough  that  the  act  was  calculated  to 
mislead,  and  actually  did  mislead,  the  party  while 
acting  in  good  faith  and  with  reasonable  diligence. 
This  was  said  to  be  the  law  in  Blair  v.  Wait  (69  iT.  Y. 
116),  and  to  support  it  th«  Mechanics'  &  Traders' 
Bank  v.  Hazard  (30  N,  T.  226),  was  cited.  In  Blair  v. 
Wait,  the  rule  was  applied  to  the  fact  that  plaintiff 
had  said  to  one  of  the  defendants,  that  a  third  person 
was  the  owner  of  a  judgment,  and  that  if  the  defend- 
ants settled  with  him  it  would  be  all  right,  and  accord- 
ingly the  defendants  did  settle  the  judgment.  There- 
upon the  plaintiff  was  estopped  from  an  action  on  the 
judgment,  although  he  may  have  been  the  owner.  It 
was  clear  that  the  plaintiff  intended  that  what  he  said 
should  influence  and  be  acted  on  by  the  defendants. 

In  Continental  Bank  v.  National  Bank  of  the  Com- 
monwealth (50  ]V.  T.  577),  Judge  Folger  said  that 
there  need  not  be  an  intention  to  mislead,  and  applied 
the  principle  to  the  assertion  of  plaintiff's  teller,  that  a 
check  having  on  it  his  forged  certification  was  all 
light.  The  facts  spoke  for  themselves  that  the  teller 
intended  that  the  clerk  who  asked  him  the  question 
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should  act  on  what  he  answered.  Judge  Polger  cited 
In  re  Bahia  &  S.  P.  Railway  Co.  {Law  H.  3  Q.  B. 
584),  saying  it  held  that  if  a  representation  is  made 
with  the  intention  that  it  shall  be  acted  upon  by 
another,  and  he  does  so,  there  in  an  estoppel. 

In  Manufacturers'  &  Traders'  Bank  v.  Hazard  (30  JV. 
Y.  226),  the  case  above  cited.  Judge  Johnson  said  it 
was  not  necessary  to  an  equitable  estoppel  that  the 
party  should  design  to  mislead.  The  facts  were  that 
the  defendant  had  written  his  Christian  name,  as  in- 
dorser  of  a  not€,  in  such  a  manner  that  the  notary  in 
sending  notice  of  protest  read  it  A.  C.  instead  of  M. , 
which  was  the  real  initial.  The  defendant  was  held 
to  be  estopped  from  setting  up  a  defense  that  the 
notice  was  not  addressed  to  him.  The  defendant 
knew  and  intended  that  whoever  should  act  upon  his 
indorsement  would  act  upon  it  as  he  wrote  it. 

In  Brown  t?.  Bowen  (30  N.  Y.  641),  Judge  Mullin 
said,  that  to  establish  an  estoppel  in  pais  it  must  be 
shown  that  the  person  sought  to  be  estopped  had  made 
an  admission  or  done  an  act  with  the  intention  of  in- 
fluencing the  conduct  of  another,  or  that  he  had  reason 
to  believe  would  influence  another. 

In  Payne  v.  Burnham  (62  N.  Y,  72),  Church,  Ch.  J., 
said,  an  indispensable  requisite  of  an  estoppel  in  pais 
is,  that  the  conduct  or  representation  was  intended  to 
influence  the  other  party.  The  same  language  has 
been  used  in  Wilcox  v.  Howell  (44  N.  Y.  398),  Wel- 
land  Canal  Co.  v,  Hathaway  (8  Weiid.  483),  Dezell  v, 
Odell  (3  mil,  222),  Reynolds  o.  Lounsbury  (6  Id,  534), 
Carpenter  v.  Stilwell  (11  JPf.  Y.  61),  Otis  v.  Sill  (8 
Barb.  108). 

The  actions  in  the  nature  of  deceit  are  founded 
ui)on  intentional  misleading.  Apart  from  fraud,  there 
would  be  no  foundation  for  responsibility  in  cases  of 
words  spoken,  of  a  legal  kind,  unless  the  person  speak- 
ing knew  or  believed  that  another  was  about  to  act 
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upon  what  lie  said,  and  therefore,  when  he  spoke,  in- 
tended to  influence  the  other.  The  evidence  as  to  this 
intention  is  in  the  facts  of  the  case,  and,  as  one  of 
them,  the  character  and  form  of  the  matter  claimed 
to  be  an  estoppel.  If  the  character  is  such  as  is  likely 
to  influence,  the  presumption  is  that  the  probable 
effect  was  intended.  An  intention  to  influence  is  con- 
sistent with  no  intention  to  mislead. 

Undoubtedly,  if  the  person  charged  referred  in  his 
speech  or  conduct  to  one  object,  disclosed,  and  there  is 
another  undisclosed  object  not  brought  to  his  attention 
directly  or  circumstantially,  an  equitable  estoppel 
would  not  operate  to  bind  him  for  the  consequences 
connected  with  the  undisclosed  object.  There  could 
be  no  intention  to  influence  as  to  the  undisclosed 
object.  As  against  him,  no  x>erson  could  claim  that  he 
was  justified  in  thinking  that  the  other  knew  or  was 
bound  to  know  that  he  would  act  in  reference  to  a 
matter  not  disclosed.  The  one  alleging  the  estoppel  as 
part  of  the  burden  of  proof,  must  show  to  what  subse- 
quent course  the  alleged  estoppel  was  meant  to  refer. 

It  wiU,  no  doubt,  be  admitted  that  the  foundation 
of  an  estoppel  is  the  assertion  of  the  existence  of  a 
thing  as  a  matter  of  knowledge,  to  this  extent,  at  least, 
that  no  matter  how  positive  in  form  the  assertion  is, 
nevertheless,  it  does  not  operate  as  an  estoppel,  if  it 
appears  that  in  substance  the  assertion  is  an  inference 
from  something,  and  the  person  addressed  knew,  or 
had  reason  to  know  so. 

The  facts  were,  that  when  the  plaintiffs'  clerk 
applied  to  defendant's  clerk  for  a  delivery  order,  he 
stated  nothing  as  to  his  object,  excepting  that  he 
wanted  it.  He  chose  his  own  time  for  the  application. 
There  was  nothing  to  except  the  Incident  from  the 
usual  methodical  routine  of  business.  He  was  entitled 
to  receive  the  delivery  order  at  any  time  he  saw  fit  to 
ask  for  it.    The  main  object  in  issuing  delivery  orders 
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was  to  show  the  dock-clerk  that,  so  far  as  the  company 
was  interested,  he  might  allow  carmen  to  take  away 
goods,  or,  in  other  words,  that  freight  had  been  paid. 
To  the  most  of  persons  who  held  bills  of  lading, 
delivery  orders  were  not  issned  before  the  custom- 
house permit  was  shown,  but  to  persons  of  character 
and  responsibility,  and  among  them  the  plaintiffs,  it  was 
usual,  as  matter  of  convenience,  to  issue  the  delivery 
order  whenever  it  was  requested,  before  or  after  the 
cnstom-house  i)ermit  was  obtained.  The  freight  in 
this  instance  had  been  paid  or  secured  at  Aix-la 
Chapelle,  and  the  defendants  would  have  had  no  reason 
to  delay  issuing  the  order.  Indeed,  in  the  present 
case,  there  was  no  reason  for  the  defendants'  clerk  to 
think,  if  the  matter  of  duties  had  come  up  to  his  mind, 
that  they  had  not  already  been  paid.  With  not 
uncommon  activity,  the  duties  might  have  been  paid. 
The  defendants'  clerk  had  no  reason  to  think  of  what 
had  been  or  would  be  the  plaintiffs'  conduct  as  to  du- 
ties. And  the  delivery  order  might  have  been  asked 
for  before  the  hatches  were  open  or  the  ship  really 
moored  to  the  dock.  No  proof  was  given  as  to  this 
matter. 

The  substance  of  the  face  of  the  delivery  order  was 
a  release  or  waiver  of  any  claim  by  defendants  to  detain 
the  goods.  Addressed  to  its  clerk,  it  was  necessary  to 
give  the  number  of  the  packages,  and  the  marks  upon 
them,  to  prevent  the  goods  of  others  being  delivered  by 
mistake.  If  there  were  no  chance  of  such  an  accident, 
the  order  might  as  well  have  said  all  the  plaintiff's 
goods,  or  all  the  cargo,  or  anything  equivalent.  Its 
purpose  was  known  to  plaintiffs,  and  the  meaning  of  its 
terms  must  be  found  from  its  intended  operation.  It 
was  permissive  and  in  the  nature  of  a  release ;  there  is 
no  more  reason  for  supposing  that  there  was  an  asser- 
tion that  the  particular  goods  had  arrived  and  were  on 
hand,  than  there  is  in  the  case  of  a  quit  claim  of  land 
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with  no  covenants,  for  saying  that  it  is  an  assertion 
that  there  is  an  estate  in  the  land.  A  controlling  and 
most  significant  fact  is  that  to  the  knowledge  of  both 
clerks  there  was  an  unexecuted  contract  between  the 
principals,  the  consummation  of  which  was  to  be  in  the 
future,  viz.,  the  goods  themselves  were  thereafter  to  be 
delivered  or  demanded.  Perhaps  the  clerk  had  no 
power  to  waive  any  of  defendant's  rights  under  the 
contract ;  but  if  he  had,  the  transaction  of  giving  the 
delivery  order  was  evidently  not  intended  by  either  to 
aflfect  the  contract  rights  of  the  parties  as  it  would  be 
aflEected  by  an  admission  that  the  goods  had  actually 
arrived. 

I  am  further  of  opinion  that  the  testimony  shows 
that  the  defendant's  clerk  did  not  mean  to  assert  that 
he  knew  the  cloth  had  in  fact  arrived.  Plaintiffs' 
clerk  himself  testified,  that  he  thought  defendant's 
clerk  could  not  have  been  on  the  vessel  to  see  if  the 
goods  were  on  board.  The  witness  said,  that  was  im- 
probable. It  was  more  than  improbable.  There  was 
only  a  biare  possibility  of  the  improbable  incident, 
that  the  clerk,  who  had  no  duties  connected  with  the 
ship,  should  have  seen  the  ninety-nine  pieces  specified 
in  the  order.  When  he  was  applied  to  for  the  deliv- 
ery order,  he  forthwith  and  in  the  presence  and  to  the 
knowledge  of  plaintiffs'  clerk,  took  from  a  list  in  his 
possession  the  marks  of  the  goods.  This  list  had  beea 
made  from  counterpart  biUs  of  lading  in  defendant's 
possession.  There  was  no  proof  that  plaintiffs'  clerk 
believed,  or  had,  from  anything  said  or  done  by  defend- 
ants, reason  to  believe,  that  the  list  was  of  goods  that 
had  actually  arrived.  It  may  be  here  said,  that  plaint- 
iffs' clerk  neither  saw  nor  acted  on  the  manifest  filed 
in  the  custom-house. 

The  published  notice  to  consignees  to  take  their 
goods,  &c.,  cannot  be  justly  deemed  to  have  led  any 
particular  consignee  to    believe    that   his    particular 
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goods  had  arrived.  While  it  incited  consignees  to 
prompt  action,  it  did  not  suggest  anything  that  would 
involve  the  consignees  omitting  to  find  out  that  goods 
had  arrived  before  paying  duties  upon  them.  It  does 
not  appear  that  the  placing  goods  in  public  store  was 
so  expensive,  that  to  avoid  it  an  owner  would  pay 
duties  even  before  he  had  ascertained  that  the  goods 
were  on  board. 

It  appeared  from  the  testimony  that  defendant's 
clerk  acted  with  reference  only  to  the  plaintiflEs  hav- 
ing an  unembarrassed  opportunity  to  get  their  goods 
whenever  they  should  be  prepared  to  receive  them,  and 
with  no  reference  to  the  payment  of  duties,  and  no 
intention  to  influence  the  plaintiff  as  to  that  payment. 
The  plaintiffs'  clerk  did  not  disclose,  nor  did  the  cir* 
cumstances,  that  he  meant  to  act  upon  the  delivery 
order,  as  evidence  of  actual  arrival,  and  as  making  it 
safe  for  him  to  proceed  to  the  payment  of  duties.     He 
had  no  reason  to  believe  that  the  defendant's  clerk  in- 
tended to  influence  him  in  that  regard.   The  two  things 
had  no  necessary  or  probable  connection. 

The  plaintiffs'  clerk  was  not  justified  in  believing 
that  the  other  meant  to  assert  that  he  had  any  knowl- 
edge of  an  actual  arrival.  The  latter  evidently  was 
acting  in  what  he  did  on  a  supposition  or  an  inference. 
The  facts  show  that  the  necessary  constituents  of 
an  estoppel  in  pais  that  have  been  specified,  did  not 
exist  in  this  case,  and  that  the  plaintiff  did  not  have 
the  right  to  recover  the  amount  of  duties,  even  if  the 
other  facts  were  sufficient. 

I  am  of  opinion  that  the  amount  of  the  judgment 
should  be  reduced,  in  the  sum  of  $878.49,  and  interest 
from  July  18,  1876,  and  affirmed  as  reduced.  As  the 
.ppeal  was  from  the  whole  of  the  judgment,  neither 
^fty  should  have  costs  of  this  appeal,  in  case  such  an 
Vder  is  entered.  But  if  the  defendants  wish  a  new 
trial,  then  the  appellant  should  have  costs  of  the  appeal. 

Van  Vobst,  J.,  concurred. 
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HARRIET  H.  GARNER,  et  al.,  Plaintiff  and 
Respondent,  v.  THE  HARMONY  MILLS,  Im- 
pleaded, &c.,  Defendants  and  Appellants. 

ObDBR  OYERRXTLINe  DBMUBBBR,  APPEAL ABILITT  OF. — ^InTBBLOCUTOBT 
ORDERS,  &C. 

The  direction  or  order  of  the  court,  overruling  the  demurrers  of 
the  defendants,  and  that  the  plaintiff  have  judgment,  &c.,  un- 
less the  defendants  within  twenty  days,  &c.,  pay  the  costs 
and  serve  an  answer,  is  not  appealable  under  section  1347  of 
the  Code  of  Civil  Procedure. 

Except  in  some  cases  like  the  present  one,  an  interlocutory  judg- 
ment, on  an  issue  as  to  the  merits,  is  a  final  determination  of 
part  of  the  issue,  leaving  the  rest  of  the  issue  to  be  there- 
after adjudged.  An  order  or  direction  of  the  court  cannot  be 
deemed  a  judgment  of  any  kind,  unless  on  its  face  it  deter- 
mines some  part  of  the  issue. 

In  this  case  the  judgment  is  not  pronounced.  It  is  an  order  that 
plaintiff  have  judgment,  &c.,  but  the  judgment  must  be 
entered  before  defendant  is  entitled  to  an  appeal. 

Before  Sedgwick  and  Van  Vokst,  J  J. 

Decided  AprU  7,  1879. 

•   Appeal  by  defendant  from  order  overruling  de- 
murrer and  motion  to  dismiss  appeal. 

Messrs.  Luther  R.  Marsh  and  Homer  A.  Nelson^ 
for  appellants,  urged : — I.  The  appeal  is  properly 
taken.  The  Code  confers  the  right  to  appeal.  An 
appeal  lies  from  an  interlocutory  judgment  {Code^ 
§  1349).  This  is  an  interlocutory  judgment.  The 
judgment  appealed  from  :  (1.)  Recites  the  trial  of  the 
issues  of  law  raised  by  the  demurrer.  (2.)  It  then 
orders  and  decides  that  the  demurrer  of  the  Harmony 
Mills  be  and  the  same  is  thereby  overruled,  with  costs 
to  the  plain tiflEs.  (3.)  It  then  proceeds  to  order  and 
decide  that  the  plaintiffs  have  judgment  against  the 
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Harmony  Mills  for  the  costs  herein,  and  for  the  relief 
demanded  in  the  complaint,  according  to  the  prayer 
thereof,   unless  defendant  pays  costs,   and  answers. 
This  surely  is  a  judgment  or  decree  ;  either  final,  with 
a  condition  or  defeasance,  or  interlocutory.    It  fixes 
or  defines  the  rights  of  the  parties,  i.  e.,  they  are  such 
as  are  claimed  in  the  complaint.     Now,  if,  on  non-ser- 
vice of  answer  for  payment  of  costs,  nothing  more 
need  be  done  by  plaintiffs,  except  for  the  clerk  to  put 
together  the  papers  constituting   the   judgment  roll, 
then  the  judgment  or  decree  is  final.     If  anything 
more  is  to  be  done  to  fix  the  plaintifTs  rights,  then  it 
is  interlocutory.     An  interlocutory  judgment  or  decree 
is  an  "intermediate"  or  "between"  judgment  or  de- 
cree.   This  is  more  than  an  order ;  it  is  a  judgment  or 
decree  of  some  kind.     If  the  decision  had  stopped  after 
ordering  that  the  demurrer  be  overruled  with  costs,  as 
in  Miller  v,  Sheldon  (15  Hun^  220),  there  would  be 
ground  for  claiming  it  to  be  simply  an  order.     The  de- 
cision expressly  gives    judgment;    that  is  the  word 
used,  and  judgment  for  the  relief  demanded  in  com- 
plaint.   Is  it  not,   then,  a  judgment  ?    Do  plaintiffs 
now  wish  to  take  back   their  own  words,  and  say, 
**  we  didn't  mean  judgment ;  we  only  meant  an  order  "  ? 
An  interlocutory  judgment,  on  overruling  a  demurrer, 
can  be  granted.    This  is  recognized  in  Miller  ^?.  Sheldon 
(15  Hun^  220).    This  judgment  determines  everything 
except  the  form  of  the  final  judgment.     If  defendant 
does  not  pay  costs  and  answer,  then,  all  that  remains 
is  for  plaintiff  to  enter  the  final  judgment  authorized 
by  this  interlocutory  judgment  (Hoffman  v.  Barry,  2 
Hun^  52).     Both  in  substance  and  in  form  the  deter- 
mination of  the  court  appealed  from  in  this  case  is  a 
.^dgment.    (1.)  In  substance.    A  decision  on  a  trial  is 
Refined  to  be  a  judgment,  as  distinguished  from  a  de- 
cision on  a  motion,  which  is  an  order  (Bentley  v,  Jones, 
4  Eow,  Pr,  335 ;  King  v.  Stafford,  5  Id.  30  ;  Hoffman 
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V.  Barry,  2  SuUj  62).  This  is  a  decision  on  a  trial  of 
issues  of  law,  which  issues  were  raised  by  the  plead- 
ings. (2.)  In  form.  It  settles  the  rights  of  the  parties 
— adjudges  them.  It  does  not  recite,  according  to  the 
invariable  and  proper  practice,  ''on  reading  and  filing 
the  affidavits,"  &c.,  but  according  to  the  common  form 
of  a  judgment,  it  recites,  "  this  action,  having  been 
brought  to  trial  on  the  issues  of  law  raised  herein,  by 
the  demurrers,"  &c.  The  two  cases  decided  in  the 
fourth  district  of  New  York  supreme  court  (Miller  v. 
Sheldon,  15  ffun,  220,  and  Lacustrine  P.  Co.  v.  Lake 
Guano,  &c.  Co.,  Daily  Register ^  Feb.  15,  1879),  were 
appeals  from  orders  simply. 

Messrs.  Choate  and  Hugh  L.  Cole^  for  respondents, 
urged  : — I.  An  order  of  the  special  term,  overruling  or 
sustaining  a  demurrer,  is  not  appealable  (Lacustrine 
Fertilizer  Co.  v.  Lake  Guano  and  Shell  Fertilizer 
Co.,  Daily  Reg.^  Feb.  15,  1879.  Supreme  Court, 
Fourth  Department,  General  Term,  October,  1878 ; 
Miller  ??.  Sheldon,  15  Hun,  220).  The  Code  of  Pro- 
cedure,  section  349,  specifically  authorized  an  appeal 
from  an  order  of  the  special  term,  from  a  single  judge, 
to  the  general  term  of  the  same  court,  sustaining  or 
overruling  a  demurrer.  The  Code  of  Civil  Procedure 
(new  Code)  has  altered  all  this,  and  does  not  authorize 
an  appeal  from  such  an  order.  Section  1347,  which 
takes  the  place  of  section  349  of  the  old  Code,  in  pro- 
viding for  an  appeal  to  the  general  term  from  orders  of 
the  gfpecial  term,  does  not  include  the  case  under  con- 
sideration ;  clearly  showing  the  intention  of  the  com- 
missioners to  do  away  with  appeals  in  such  cases.  The 
object  of  the  legislature,  in  enacting  the  amendment  of 
1851,  to  section  349  of  the  old  Code,  was  to  enable  a 
jmrty  who  was  defeated  upon  the  argument  of  a  de- 
murrer, to  stay  the  trial  of  issues  of  fact,  until  the 
iiunntlon  of  law  which  might  render  the  trial  unneces- 
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sary  shonld  have  been  finally  settled  upon  an  appeal 
from  the  decision  of  the  special  term  on  the  demurrer. 
But  it  is  apparent  that  this  object  could  not  be  accom- 
plished unless  the  party  who  is  defeated  at  the  general 
term,  has  the  right  to  prosecute  his  appeal  to  the  court 
of  appeals.  "If,  therefore,  there  is  any  sufficient 
reason  for  allowing  an  appeal  to  the  general  term 
before  final  judgment,  upon  the  same  principle  a  like 
appeal  should  be  allowed  to  the  court  of  appeals" 
{Code  Ciml  Procedure^  Throop^s  Ed.  §  1360,  n.). 
The  defendant's  remedy,  in  a  case  like  the  present,  is 
by  appeal  from  the  judgment,  whether  final  or  inter- 
locutory, entered  upon  the  decision  of  the  issues  of  law 
raised  by  the  demurrer.  Judgments,  both  interlocu- 
tory and  final,  are  provided  for  in  the  new  Code,  and 
section  1236  provides  that  "  the  clerk  must  keep  among 
the  records  of  the  court  a  book  for  the  entry  of  judg- 
ments, styled  the  'Judgment  Book.'  Each  interlocu- 
tory or  final  judgment  must  be  entered  in  the  judgment 
book,  and  attested  by  the  signature  of  the  clerk,"  &c. 

In  the  case  at  bar  no  judgment,  final  or 

interlocutory,  was  entered.  An  order  overruling  the 
defendants'  demurrer  was  duly  entered.  As  the  Code 
has  made  no  provision  for  an  appeal  from  this  order, 
the  conclusion  is  obvious.  The  case  of  Miller  v,  Shel- 
don {supra)  arises  under  precisely  the  same  circum- 
stances as  the  case  under  consideration.  In  the  case 
of  Lacustrine  Fertilizer  Company  v.  Lake  Guano  and 
Shell  Fertilizer  Company  {supra),  an  appeal  from  an 
order  of  the  special  term  sustaining  demurrer  to  the 
complaint  was  dismissed.  The  new  Code  defines  final 
and  interlocutory  judgments,  provides  the  methods  of 
entering  both,  and  distinctly  allows  and  authorizes 
appeals  from  each.  The  "order"  sustaining  or  over- 
ruling a  demurrer  being  omitted  from  the  orders 
appealable,  under  this  new  Code,  and  the  reasons 
given    for    this    omission    {Code    Civil    Procedure^ 
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Throop^s  Ed,  §  1350,  n.\  this  present  appeal  cannot 
be  entertained. 

II.  We  agree  with  the  learned  counsel  for  the  de- 
fendants that  the  Code  has  not  substantially  altered 
the  rules  of  equity  pleading  as  to  multifariousness,  and 
that  the  matter  rests  as  in  equity  before  the  Code. 
Reverting,  then,  to  the  rules  then  followed,  we  say 
that  the  whole  matter  of  multifariousness  is  mainly  a 
matter  of  discretion  in  the  court,  to  be  applied  to  the 
circumstances  of  each  particular  case  as  it  transpires 
{Story  Eq.  PI,  §  530).  The  leading  case  in  our  own 
courts  on  the  subject  (Brinkerhoflf  ^?.  Brown,  6  Johns, 
Ch,  139)  wiU  be  found  most  fully  to  sustain  the  bill 
as  framed  in  the  present  case.  And  the  case  of 
Fellows  7).  FeUows  (4  Cow,  682),  in  the  court  of  errors, 
sets  forth  similar  doctrines  upon  the  demurrer  to  a 
bill  combining  quite  as  extensive  a  series  of  matters, 
all  constituting  what  the  law  regards  as  the  same  trans- 
action like  that  at  bar.  Woodworth,  J.,  cites  the 
saying  of  Lord  Redesdale  in  Whaley  v.  Dawson  (2 
8ch,  &  Lefr,  370),  with  approval.  The  case  of  Getty 
V,  Devlin,  reported  in  the  commission  of  appeals  (64 
N.  T, ),  and  in  court  of  appeals  (69  Id, ),  is  also  a  strong 
authority  in  support  of  the  present  bill,  and  many 
cases  cited  in  the  text-books  fully  sustain  the  theory 
of  the  present  action  {Story  Eq,  PI,  §§  285,  285  a,  286, 
286  a,  and  cases  cited ;  also  278  a,  and  §§  530-535,  639). 

By  the  Court. — Sedgwick,  J. — It  is  agreed  that, 
under  section  1347  of  the  Code  of  Civil  Procedure,  the 
direction  of  the  court,  unless  it  is  an  interlocutory 
judgment,  is  not  appealable.  The  words  of  this  order 
are  ''  it  is  ordered  that  the  demurrers  of  the  defendants, 
&c. ,  and  of  the  defendant,  the  Harmony  Mills,  be,  and 
the  same  hereby  are  overruled,"  and  "it  is  further 
ordered  and  decided  that  the  plaintiffs  have  judgment 
against  the  several  defendants  as  above  specified,  for 
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costs  herein,  according  to  the  prayer  thei'eof,  unless 
the  several  defendants  above  specified,  within  twenty 
days  from  the  entry  of  this  order  and  notice,  pay  the 
costs,  &c.,  and  serve  their  answer."  Under  any  cir- 
cumstances, the  form  of  this  is  imperfect.  As  it  stands, 
the  service  of  an  answer  would  leave  a  demurrer  upon 
the  record  undetermined,  or  an  implied  determination 
in  defendant's  favor.  A  better  form,  perhaps,  would 
have  been,  with  leave  to  the  defendants,  within,  Ac, 
on  payment  of  costs,  to  withdraw  the  demurrer  and 
serve  an  answer. 

Except,  perhaps  in  some  cases,  not  like  the  present 
one,  an  interlocutory  judgment  on  an  issue  as  to  the 
merits  is  a  final  determination  of  part  of  the  issue, 
which  leaves  the  rest  of  the  issue  to  be  thereafter  ad- 
judged. It  cannot  be  a  judgment  of  any  kind,  if  on 
it^  face  it  does  not  determine  some  part  of  the  issue. 
Merely  overruling  a  demurrer  is  essentially  removing 
an  obstacle,  which  the  demurring  party  has  interposed, 
to  the  other  side  proceeding  to  judgment  upon  the 
facts.  In  and  of  itself,  that  does  not  give  the  other 
side  a  judgment.  It  leaves  him  at  liberty  to  proceed 
to  judgment.  Beyond  this,  an  order  asserting  that 
the  plaintiff  have  judgment  is  not  a  part  of  the  judg- 
ment which  he  may  have.  The  judgment  is  yet  to 
come ;  when  it  is  entered,  it  adjudges  the  existence  of 
certain  things,  for  instance,  in  a  case  like  this,  it  would 
determine  that  a  trust  existed,  that  the  trustees  took 
the  mortgage  made  by  the  defendants  ;  that  the  de- 
fendants knew  the  terms  of  the  trust,  and  if  the  court 
80  held,  for  this  is  said  only  as  illustration,  that  the 
defendants  cause  to  be  procured  the  consent  in  writ- 
ing, &c.  It  would  or  would  not  leave  some  part  of  the 
issue  undetermined,  according  to  circumstances. 

In  the  presei/t  case  it  is  ordered  that  the  plaintiffs 
have  judgment  and  nothing  more.  The  judgment  in 
whole  or  in  part  is  not  pronounced.     Indeed,  if  it  is  at 
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all  a  jadgment,  it  is  a  final  judgment,  if  it  were  not  for 
the  clause  "unless,"  &c.  But  this  clause,  unless  the 
defendant  serve  an  answer,  goes  back  of  the  order  that 
plaintiffs  have  judgment.  If  an  answer  be  served,  that 
prevents  a  judgment  being  entered.  In  that  case,  the 
order  in  substance  is  that  the  plaintiffs  do  not  enter 
judgment,  but  proceed  to  trial  of  the  issue  of  fact. 

If,  however,  i^  should  appear  that  the  defendant 
allowed  the  twenty  days  to  pass  without  serving  an 
answer,  there  would  be  nothing  then  but  an  order  over- 
ruling the  demurrer.  Before  the  defendant  is  entitled 
to  appeal  judgment  must  be  entered,  and  this  judg- 
ment will  be  final  or  interlocutory,  according  to  its 
terms,  and  the  contingencies  of  the  facts. 

The  motion  to  dismiss  appeal  is  granted,  with  costs. 
The  order  is  to  be  settled  upon  notice. 


Van  Vobst,  J.,  concurred. 


THADDEUS  P.  MORE,  as  Assignee  in  Bank- 
ruptcy, &o..  Plaintiff  and  Appellant,  v. 
LOUIS  DURR,  Survivor,  &o.,  Defendant  and 
Respondent. 

Sbcuritt  for  costs. 

Section  817  of  the  Code  of  Civil  Procedure  provides  *'  that  the 
court  may,  in  its  discretion,  in  the  cases  mentioned  in  this  sec- 
tion, require  the  plaintiff  to  give  security  for  costs." 

Among  the  cases  mentioned  in  this  section  is  that  of  a  **  trustee  of 
an  express  trust."  An  assignee  in  bankruptcy  is  a  trustee  of  an 
express  trust,  within  the  meaning  of  this  section  (Reade  o.  Water- 
house,  52  N.  r.  587). 

Hdd^  that  the  court  has  power  to  require  the  plaintiff  to  give 
security  for  costs,  when  he  is  an  assignee  in  bankruptcy. 
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Before  Sedgwick  and  Van  Voest,  JJ. 

Decided  April  7, 1879. 

Appeal  from  order  requiring  plaintiff  to  file  secnrity 
lor  costs. 

Edward  Sexton^  for  appellant. 

8.  B.  Brovmellj  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^The  appeal  is 
taken  from  an  order  that  the  plaintiff  file  secnrity 
for  costs,  &c.  The  order  does  not  direct  in  what  form 
the  undertaking  should  be,  and  on  this  api)eal  it  does 
not  appear  that  an  undertaking  has  been  filed.  It  was, 
however,  orally  claimed  by  the  counsel  for  the  respond- 
ent that  an  undertaking  had  been  filed,  and  that  there- 
fore this  appeal  should  be  dismissed.  But,  as  no 
motion  to  dismiss  had  been  made,  and  the  claim  was 
not  presented  on  affidavit,  the  court  decided  not  to 
entertain  the  motion  to  dismiss,  but  to  proceed  to  the 
merits  of  the  appeal. 

If  the  learned  judge  had  power  to  grant  the  order, 
the  facts  of  the  case  show  no  reason  why  his  particular 
exercise  of  discretion  should  be  reviewed. 

The  court  of  appeals  held,  in  Reade  v.  Waterhouse 
(62  N.  T.  587),  that  an  assignee  in  bankruptcy  was  a 
trustee  of  an  express  trust  within  the  meaning  of  sec- 
tion 317  of  Code  of  Procedure.  At  the  end  of  the  sec- 
tion is  the  clause  "  And  the  court  may,  in  its  discre- 
tion, in  the  cases  mentioned  in  this  section,  require  the 
plaintiff  to  give  security  for  costs."  When  the  mean- 
ing of  a  statute  is  plain,  'it  must  be  followed  without 
an  attempt  to  construe  another  meaning  into  it,  or  out 
of  it.  The  meaning  is  clear  if  the  "  cases  mentioned  " 
can  be  ascertained.  If  that  includes,  as  a  case,  where 
a  trustee  of  an  express  trust  is  plaintiff,  and  where,  by 
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the  section,  costs  shall  be  recovered,  as  in  an  action  by 
a  person  prosecuting  in  his  own  right,  the  court  had 
discretion  to  require  security.  If,  however,  something 
more  limited  was  meant  by  a  "case  mentioned,"  it 
would  be  when  the  "costs  shall  be  only  chargeable 
upon  or  collected  of  the  estate,  fund,  or  party  repre- 
sented. ' '  This  would  be  a  "  case ;' '  and  the  third ' '  case ' ' 
would  be,  "  unless  the  court  shall  direct  the  same  to  be 
paid  by  the  plaintiff  .  .  .  personally,  for  misman- 
agement or  bad  faith  in  such  action,"  &c.  Undoubt- 
edly the  section  meant  that  the  security  should  be  re- 
quired before  the  event  of  the  special  provision  for 
costs  in  the  judgment  had  been  reached.  It  was  to 
be  given,  in  a  proper  case,  before  the  defendant  had 
yet  suffered  the  expense  or  burden  of  meeting  the 
claim.  It  could  only  secure  this,  viz. :  that  the  estate 
should  really  pay  the  costs,  or  that  the  plaintiff  per- 
sonally should  pay  them,  if  he  were  charged  for  his 
mismanagement  or  bad  faith.  I  do  not  see  how  the 
section  could  mean  that  the  power  of  the  court  to  re- 
quire security  was  limited  to  the  single  case  of  mis- 
management or  bad  faith  on  the  part  of  the  plaintiff, 
to  be  shown  before  the  security  would  be  required. 

I  am  of  opinion  that  if  "by  cases  mentioned"  the 
section  did  not  intend  actions  by  executors,  administra- 
tors, trustees  of  an  express  trust  or  a  person  expressly 
authorized  by  statute,  as  a  matter  of  formal  interpreta- 
tion, it  substantially  meant  so  by  classifying  such 
actions  in  the  subdivision,  (1)  when  the  costs  are 
chargeable  against  the  fund,  (2)  when  they  are  to  be 
paid  by  the  plaintiff  personally. 

The  only  doubt  as  to  this  may  be  that  an  assignee 
in  bankruptcy,  no  matter  how  valuable  the  assets,  has 
no  "estate  or  fund"  under  the  power  of  a  State  court. 
Be  this  so ;  then  an  action  brought  by  an  assignee  in 
bankruptcy  is  a  case  by  itself  mentioned  in  the  section, 
and  if  the  section  intended  that  security  should  be  re- 
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quired  when  there  was  an  estate  or  fund  on  which  a 
State  conrt  could  charge  costs,  its  intention  applied 
more  strongly  to  a  case  where  there  was  no  such  fund. 
I  am  of  opinion  that  the  order  should  be  affirmed, 
with  costs. 


Van  Voest,  J.,  concurred. 


PETER  MARIE,  et  al.,  Plaintiffs  and  Respond- 
ents, V.  CORNELIUS  K.  GARRISON,  et  al.. 
Defendants  and  Appellants. 


I^HSnjRRBB  TO  COMPLAINT. — TSNDBB. 

It  was  necessary  to  allege  a  breach  by  defendant  of  the  contract  set 

forth  in  the  complaint. 
The  complaint  alleges  no  more  than  *  *  that  although  often  requested 
8o  to  do,  the  said  Garrison  has  refused  and  does  re/use  to  fulfill 
his  said  contract  and  agreement  with  the  plaintiff,  aud  to  issue 
or  cause  to  be  issued  and  delivered  to  the  plaintiffs  thirty-six 
thousand  shares  of  stock  in  said  company,  in  exchange  for  the 
stock    of    the   Pacific   Railroad,    so  as  aforesaid  held   by  the 
plaintiffs."    This  allegation  does  not  allege  a  fact  so  much  as  an 
opinion  of  the  pleader,  that  something  said  or  done,  but  which 
18  not   stated,  was  a  refusal  to  comply  with  defendants'  part 
of  the    contract. 
Tne  omiasion  to  state  when  and  where  the  request  was  made  may  be 
deemed  as  only  indefinite  and  uncertain,  but  the  omission  to 
*t.ate  hy  whom  the  request  vxu  made  is  substantial,  and  the  demur- 
er is  Well  taken. 

»*t  in  this  case  there  was  stock  to  be  delivered  by  the  plaintiff,  and 

'^^^til  the  plaintiff,  being  ready,  tendered  in  presenti  their  stock, 

wxe  defendant  was  not  bound  by  the  contract  to  deliver  his.     The 

Pleading  must  allege  the  tender,  or  must  show  something  suffi- 

^«nt  as  an  excuse  for  not   tendering    (Lester   c.   Jewett,   11 

^.  r.  463). 

^  absolute  refusal  of  the  party  on  one  side  to  perform  and  fulfill 
a  contract  is  a  sufiicient  excuse  to  the  other  side  for  not  making 
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a  tender,  when  a  tender  is  necessary;  but  the  complaint  must 
allege  and  show  the  fact,  that  there  was  such  a  refuwL^  and  that  tho 
omission  to  tender  was  occasioned  thereby. 

In  case  of  refusal  that  excuses  a  tender,  still  there  can  be  no  recov- 
ery unless  it  appears  by  the  pleading  that  the  party  so  excused 
was  ready  and  able  to  tender. 

BM^  that  this  complaint  was  demurrable  for  these  reasons. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

DecidedL  April  7,  1879. 

Appeal  by  defendants  from  order  overruling  de- 
murrer to  complaint. 

Messrs.  W.  B.  Putney^  M,  C.  Day^  Henry  L.  Clin- 
ton and  Oeorge  F.  Comstock^  for  appellants. 

Messrs.  Tremain  &  Tyler  and  W.  A.  Beachj  for 
respondents. 

By  the  Court; — Sedgwick,  J.— It  was  necessary 
to  allege  a  breach,  by  defendant,  of  the  contract  which 
it  is  said  he  made.  Of  this,  the  complaint  says  no 
more  than  *'  that  although  often  requested  so  to  do, 
the  said  Garrison  has  refused  and  does  refuse  to  fulfill 
his  said  contract  and  agreement  with  the  plaintiffs,  and 
to  issue,  or  cause  to  be  issued,  and  delivered  to  the 
plaintiffs,  thirty-six  thousand  shares  of  stock  in  said 
company,  in  exchange  for  the  stock  of  the  Pacific  Rail- 
road so  as  aforesaid  held  by  the  plaintiffs."  The 
allegation  "refuses  to  fulfill  his  said  contract"  does 
not  allege  a  fact,  so  much  as  an  opinion  of  the  pleader, 
that  something  said  or  done,  but  not  stated,  was  a 
refusal  to  comply  with  the  defendant's  part  of  the 
agreement.  The  fact  stated  is  that  the  defendant 
refused  to  issue,  or  cause  to  be  issued,  the  stock.  If  a 
refusal,  after  request  alone,  with  nothing  more,  was 
a  breach,  it  is  doubtful  that  the  pleading  states  the 
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request  properly  (1  Chitty^s  PL  331).  It  may  be  only 
indefiniteness  or  uncertainty,  in  so  far  as  it  does  not 
state  where  and  when  the  request  was  made,  but 
probably  its  omission  to  state  by  whom  is  substantial. 

But  it  does  not  appear  that  a  refusal  to  issue  stock, 
upon  a  request,  is  a  breach  of  the  contract.  He  agreed 
that  "  he  would  deliver  to  the  plaintiflfs  and  said  Denny, 
in  return  for  the  amount  of  the  stock  of  the  Pacific 
Railroad,  so  as  aforesaid  held  by  them,  thirty-six 
thousand  full  paid  shares."  He  was  to  deliver,  only, 
as  and  when  the  plaintiffs  returned  their  stock.  The 
duties  respectively  were  of  equal  standing.  Unless 
and  until  the  plaintiffs,  being  ready,  tendered  in  pre- 
senti  their  stock,  the  defendant  was  not  bound  by  the 
contract  to  deliver  his.  Therefore  plaintiffs  must  plead 
that  they  tendered,  which  clearly  they  have  not 
pleaded,  or  must  show  something  sufficient  as  an  ex- 
cuse for  not  tendering.  With  many  other  cases, 
Lester  v.  Jewitt  (11  N.  Y.  463),  is  clear  as  to  this. 

It  is,  however,  argued  that  a  sufficient  excuse  for 
not  tendering  is  alleged,  on  the  rule,  that  an  absolute 
refusal  of  one  side  to  perform  is  an  excuse  to  the 
other  side  from  tendering.  Of  course,  there  is  a  gen- 
eral rule,  that  a  refusal,  which  as  matter  of  fact 
waives  the  tender  on  the  other  side,  or  leads  it  to  omit 
to  tender,  or  which,  as  against  the  party  refusing, 
shows  that  he  would  not  accept  the  tender,  is  an  ex- 
cuse for  not  tendering.  Then  the  complaint  must  show, 
as  the  fact,  that  the  omission  to  tender  was  occasioned 
by  the  refusal,  which  is  almost  the  reverse  of  the  com- 
plaint, alleging  that  after  a  request,  without  more,  the 
defendant  refused.  Then  the  question  is,  was  not  the 
defendant  justified  in  his  refusal,  by  the  omission  to 
tender.  Should  there  be  a  refusal  of  a  kind  that  ex- 
cused from  a  tender,  there  could  not  be  a  recovery, 
unless  it  appeared  that  the  party  who  was  excused 
was  ready  and  able  to  tender. 
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A  mere  refusal  to  perform  is  not  per  se  an  excuse. 
A  refusal  may  not  be  a  breach,  for  the  construction  of 
the  contract  may  uphold  the  refusal.  This  complaint 
shows  such  a  case,  for  its  true  meaning  is  that  the  de- 
fendant oftentimes  refused  to  issue  the  stock,  although 
the  plaintiflF,  without  tendering  or  being  able  to  tender, 
asked  him  to  do  so. 

There  lurks  the  semblance  of  a  doubt  as  to  the 
correctness  of  this,  in  the  words,  in  exchange  for  plaint- 
iff's stock ;  that  is,  ''  he  refused  to  deliver  the  thirty-six 
thousand  shares,  in  exchange  for  the  stock  of  Pacific 
Railroad,  held  as  aforesaid  by  the  plaintiffs."  This 
gives  rise  to  no  real  doubt,  for  these  words  cause  only 
an  obscurity  of  the  true  construction  of  the  complaint. 
The  defendant's  refusal  to  exchange  for  plaintiff s'  stock 
was  justified  when,  without  a  tender,  he  was  only  re- 
quested to  exchange  for  plaintiffs'  stock.  The  request 
was  only  a  demand,  not  necessarily — and  here,  so  far  as 
the  complaint  goes,  not,  in  fact — accompanied  with  a 
tender.  In  fine,  the  complaint  has  no  allegation  of 
the  essential  fact,  that  the  plaintiffs  were  ready  and 
able  to  tender  and  did  tender  performance  on  their 
part,  nor  of  any  excuse  for  not  tendering. 

This  point  requires  a  reversal  of  the  order  overrul- 
ing the  demurrer.  As  leave  will  be  given  to  the  plaint- 
iff to  amend  on  terms,  it  is  not  necessary  to  discuss  all 
the  other  objections  to  the  complaint.  These  objec- 
tions are  serious,  and  call  for  a  restatement  of  the  mat- 
ters to  which  they  apply.  At  least,  they  suggest  the 
expediency  of  amendment.  I  refer  now  to  the  allega- 
tions as  to  the  consideration,  and  as  to  the  terms  of  the 
contract. 

There  are  some  objections  which  should  receive 
specific  attention  on  this  appeal.  One  was  that  it  did 
not  appear  that  the  plaintiffs  have  legal  capacity  to  sue, 
as  there  is  no  averment  "showing  whether  plaintiffs 
sue  in  their  own  right  or  in  trust  for  others,  and  no 
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authority  is  shown  for  suing  in  trust  for  others,  and 
no  specific  interest  in  the  matters  complained  of  is 
shown  to  exist  in  the  plaintiff  or  any  of  them,"  &c. 
Another  is,  that  there  is  a  misjoinder  of  parties  plaint- 
iff, inasmuch  as  it  does  not  appear  from  said  complaint 
that  the  plaintiffs  have  any  joint  cause  of  action. 

The  complaint  does  not  show  that  the  plaintiffs 
lack  capacity  to  sue  for  any  right  that  the  complaint 
may  allege  to  exist  in  their  favor.  In  the  first  part  of 
the  complaint  it  is  averred  that  before  the  making  of 
the  contract  pleaded,  they,  plaintiffs,  owned  and  held, 
either  in  their  own  right  or  in  trust  for  others,  with  full 
power  of  disposition,  as  hereinafter  related,  "thirty- 
six  thousand  shares  of  the  capital  stock  of  the  Pacific 
Railroad  of  Missouri,"  &c.  It  is  seen  that  if  it  "were 
necessary  for  the  plaintiffs  to  show  the  fact  of  theu* 
title  or  power  of  disposition,  as  part  of  their  cause  of 
action,  it  would  be  impossible  to  say  from  the  allega- 
tions whether  the  plaintiffs  sued  in  their  own  behalf  as 
owners,  or  in  behalf  of  beneficiaries  for  whom  they  were 
trustees.  The  interest,  however,  which  they  assert  is  not 
such  as  depends  upon  the  title  of  the  stock.  They  claim 
an  interest  in  a  contract  alleged  to  have  been  made  in 
reference  to  the  stock.  That  contract  was  made  with 
them  jointly,  as  the  complaint  states  that  said  defend- 
ant "promised  to  and  agreed  with  the  plaintiffs." 
They  agreed,  as  any  one  not  owning  at  present  prop- 
erty might,  to  exchange  it  in  the  future,  and  the  prop- 
erty which  they  agree  to  exchange  is  described  as 
stock,  which  they  owned  or  held  in  trust,  and  over 
which  they  had  full  power  of  disposition.  Their  right 
to  recover  is  placed  upon  the  stock  they  are  to  return 
being  one  or  the  other,  wholly  or  partly.  As  against 
the  defendant,  who  made  the  contract,  the  plaintiffs, 
on  the  face  of  the  complaint,  are  interested  in  their 
own  right.  Their  respective  interests  in  the  stock  to  be 
issued  or  their  obligations  to  others,  does  not,  on  this 
Vol.  xm.— 11 
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complaint,  change  the  nature  of  their  joint  legal  inter- 
est in  the  contract.  Whether  the  facts  would  sustain 
the  pleading  is  not  a  question  on  the  demurrer. 

There  were  certain  objections  made  to  the  complaint, 
based  upon  the  proposition  that  the  contract  on  its 
face  was  void,  for  a  fraudulent  intent  to  other  stock- 
holders, or  because  its  legal  operation  was  to  prevent 
the  plaintiffs'  bidding  at  the  sale  in  foreclosure.  These 
were  not  fully  discussed  by  the  respondents,  for  the 
reason,  as  I  suppose,  that  in  the  court  below  the  com- 
plaint was  not  attacked  on  these  grounds.  The  best 
course  will  be,  to  argue  these  points  again,  if  it  be- 
comes necessary  after  an  amendment  of  the  complaint. 

It  is  best  to  say,  that  on  this  appeal  the  plaintiff 
did  not  object  that  the  order  was  not  appealable. 
The  fact  that  the  merits  are  heard  must  not  be  a  pre- 
cedent for  appeals  from  orders  overruling  demurrers. 

Order  overruling  the  demurrer  is  reversed  and  judg- 
ment ordered  for  defendant,  with  costs,  with  leave  to 
plaintiff  to  amend  on  terms  to  be  settled. 


Van  Voest,  J.,  concurred. 


ANDREW  KOCH  v.  MARGARET  PURCELL, 

I.  Rbfsbbb's  befobt. 

1.  Varying  by  affidavits  not  allowed, 
(a)  Repobt  of,  salb. 
To  sustain  a  report  of  sale  as  against  exceptions  filed  to  it,  affi- 
davits showing  that  the  terms  of  sale  were  different  from 
those  reported  are  inadmissible, 
n.  One  not  a  pabty  to  action. 
1.  Standing  in  court,  when. 
Assignee  of  mortgage  made  after  Us  pendens  filed  for  the  fore- 
closure of  a  prior  mortgage,  has  when. 
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(a)   SXTCH  ASSIGNEE  CAN  COME  INTO  COUBT  TO  ASSERT  A  BIGHT 
TO  THE  SXTBFLUS. 

1.  E.  G.  To  move  that  referee  pay  into  court  a  surplus, 
shown  by  the  judgment  and  report  of  sale  to  exist, 
although  he  reports  a  deficiency. 
HL  Referee  to  sell. 
1.  Mortgage  cases. 
(a)  Payment  by,  op  surplus  shown  by  the  judgment,  and  his 

BEPOBT   or    SALE   COMPELLED,    ALTHOUGH   HE   BEP0BT8    A   DE- 
FICIENCY. 

1.  Where  the  report  of  sale  shows  that  the  deficiency  was 
caused  by  the  allowance  of  a  prior  mortgage  which  was 
not  authorized  by  the  judgment  (the  report  not  showing 
that  by  the  terms  of  sale  such  allowance  was  to  be  made), 
and  that  but  for  such  allowance  there  would  be  a  surplus, 
the  surplus  thus  ascertained  will  be  ordered  to  be  paid 
into  court. 
QUBBY.     Whether  a  referee,  without  being  thereunto 
authorized  by  the  judgment,  can,  by  making  it  a  part 
of  the  terms  of  sale  that  a  prior  mortgage  will  be 
deducted  from  the  purchase-money,   entitle  himself 
to  be  credited  with  the  amount  of  the  deduction. 
IV.  Appeal. 

1.  Correct  decision  below — power  of  general  term  in  respect  to. 
(a)  Affibmance  absolute  does  not  always  follow. 
1.  Where  the  form  in  which  the  matter  is  presented  in  the 
court  below,  and  on  the  appeal,  is  such  that,  although  the 
order  below  made  in  such  form  is  correct,  yet  it  does  pre- 
sent a  question  of  vital  importance  to  the  appellant,  and  an 
absolute  affirmance  would  bar  the  presentation  of  such  ques- 
tion, the  general  term  has  power  to  make  an  order  giving 
leave  to  the  appellant  to  apply  to  the  court  heUnofor  leave  topr& 
sent  the  matter  in  such  ehape  as  to  raise  such  question^  and  order- 
ing that  in  case  no  such  application  is  made  to  the  court  'below,  or 
%f  madty   then  in  com  it  is  denied,  the  order  appealed  from 
l>e  affirmed;  and  further  ordering  thai  in  case  the  applica- 
tion he  made  and  granted,  then,  that  the  order  appealed  from 
abide  the  decision  to  l>e  made  de  novo  in  the  proceedings  then  to  Stt 
taken. 

Before  Sedgwick  and  Van  Vobst,  JJ. 

DeMed  April  7,  1879. 
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Appeal  by  the  referee  appointed  to  sell  in  a  /ore- 
closure  suity  from  an  order,  made  on  the  application  of 
one  who,  though  not  a  party  to  the  action,  yet  is  the 
owner  of  a  mortgage  made  subsequent  to  the  filing  of 
notice  of  lis  pendens^  compelling  him  to  pay  surplus 
moneys  into  court,  and  sustaining  exceptions  to  the 
report  of  sale. 

This  action  was  to  foreclose  a  mortgage  for  $5,000, 
upon  land.  The  owner,  a  party  defendant,  after  the 
filing  of  the  notice  of  lis  pendens^  made  a  mortgage, 
which  was  afterwards  assigned  to  Johanna  Lewniski, 
who  was  the  person  for  whom  the  motion  for  the  order 
appealed  from  was  made. 

By  the  judgment,  the  referee  was  directed  to  sell 
the  premises,  and  out  of  the  proceeds  to  deduct  cer- 
tain things.  He  was  not  authorized  to  deduct  from 
the  proceeds  the  amount  of  any  prior  mortgage.  He 
sold,  and  reported,  that  he  had  sold  the  premises  to  the 
plaintiff  for  $8,000,  that  he  had  allowed  the  plaintiff, 
the  purchaser,  for  a  first  mortgage  on  the  premises, 
$6,290.50,  and  after  deducting  certain  amounts  directed 
by  the  judgment,  that  there  was  a  deficiency  of  $4,689. 

Upon  this  report  being  filed,  Lewniski,  the  moving 
party  below,  not  being  a  party  to  the  action,  filed  and 
served  exceptions  to  the  report,  and  gave  notice  bring- 
ing on  the  exceptions  for  hearing,  and  that  at  same 
time,  &c.,  a  motion  "will  be  made  that  the  report  of 
the  referee,  in  the  particulars  excepted  to,  be  set  aside, 
and  said  referee  be  directed  to  pay  into  court  the  sum 
of  $1,400,  and  interest.'' 

On  the  hearing  the  exceptions  to  the  report,  it  was 
argued  that  the  referee  had  no  power  to  pay  out  of  the 
proceeds  the  amount  of  the  prior  mortgage,  and  that 
the  amount  he  did  pay  for  that,  should  have  been 
applied  to  the  mortgage  in  action,  and  that  there  would 
be  left,  instead  of  a  deficiency,  a  surplus  of  more  than 
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$1,400.    la  opposition  to  the  motion,  affidavits  were 
read  in  sabstance  that  before  the  bidding  it  was  an- 
uounced  by  the  referee  that  there  was  a  prior  mortgage, 
and  the  amount  of  it  would  be  allowed  to  the  purchaser 
out  of  his  bid.    These  affidavits  are  more  fully  stated 
iu  the  opinion.      It  also  appeared  that  there  was  a 
prior  mortgage,  on  which  was  due  the  amount  deducted. 
The  court  sustained  the  exceptions,  confirming  the 
report  as  to  matters  not  covered  by  the  exceptions.    It 
^as  ordered,  among  other  things,  that  '^  that  part  of 
the  report  of  sale  of  said  referee,  in  which  he  credited 
himself  with  the  sum  of  $6,290.60,   allowed  to  the 
p/aintiff  on  account  of  the  alleged  first  mortgage  on 
the  premises  described  in  the  complaint,  be,  and  the 
^me  hereby  is  set  aside  and  vacated,  and  said  credit  is 
disallowed    .     .     .    that  part  of  the  report    .... 
^hich.  states  that  there  is  a  deficiency  of  $4,689.92  is 
i/ereby  vacated  and  set  aside    .     .    .    it  is  furthermore 
ordered  and  adjudicated  that  there  is  now  in  the  hands 
of  the  said  referee,  for  the  purposes  of  sale,  a  surplus, 
over  and  above  the  claim  of  the  plaintiff    ...    of 
^1,400.33    .     .     .    and  the  said  referee  is  hereby  or- 
dered, and  directed  to  pay  into  this  court,  to  the  cham- 
^riain  of  the  city  of  New  York,  to  the' credit  of  this 
action,  the  sum  of,  &c.     .    .     .    subject  to  the  further 
t>rder  of  this  court." 


^rribrose  Monell^  attorney,  and  of  counsel,  for  ap- 

P^Want,  urged  :--I.  The  applicant  has  no  standing  in 

^ourt,  firsts  because  she  is  not  a  party  to  the  action, 

^^^^  second^  because  she  has  not  shown  that  she  was 

l^^aged  by  the  course  pursued  by  the  referee.     1. 

^^  total  amount  due  on  the  first  and  second  mort- 

S^ees  at  the  time  of  sale  was  about  $11,600,  which, 

^^gether  with  $666  unpaid  taxes,  made  an  incumbrance 

^Pon  the  property  of  $12,266,  which  had  to  be  paid 

"^fore  the  lien  of  the  third  mortgage  became  of  any 
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value.  2.  The  proof  ia  uncontradicted  that  these  two 
mortgages  were  actual  bona  fide  liens,  and  also  that 
the  value  of  the  property  sold  did  not  exceed  $8,000, 
which  was  the  sum  bid.  It  follows  then  that  the 
premises  not  being  worth  as  much  as  the  amount  due 
on  the  mortgages,  the  lien  of  the  third  mortgage  was 
of  no  value,  and  so  remains  (Root  v,  Wheeler,  12  Abb. 
Pr.  294). 

II.  The  referee  did  not  err  in  allowing  to  the  pur- 
chaser the  amount  due  on  the  lirst  mortgage.  1.  As- 
suming that  no  mention  waa  made  at  the  time  of  sale, 
of  the  existence  of  the  first  mortgage,  and  that  the 
premises  had  sold  for  $8,000,  the  purchaser  would  have 
been  entitled  to  a  conveyance  free  and  clear  of  all  in- 
cumbrances, or  else  to  have  been  relieved  of  his  pur- 
chase. Suppose  plaintiff  did  not  know  of  the  existence 
of  this  first  mortgage,  and  the  i^remises  had  been  sold 
for  $8,000,  upon  ascertaining  this  fact,  would  not  the 
referee  have  had  to  discharge  this  lien  before  he  could 
have  enforced  the  purchase  ?  (a)  This  first  mortgage 
was  a  prior  lien  to  that  of  the  mortgage  in  suit.  The 
rights  of  the  first  mortgagee  could  not  be  foreclosed  in 
this  action,  and  he  was  entitled  to  be  paid  before  any 
other  liens.  Hence,  practically,  it  made  no  diflference 
whether  the  premises  were  sold  subject  to  this  mort- 
gage or  whether  the  amount  of  it  was  allowed  to  a 
purchaser  out  of  his  bid.  2.  The  case  of  Bache  «. 
Doscher  (67  N.  Y.  429),  is  claimed  to  be  decisive  on  this 
question,  and  as  warranting  the  granting  of  the  order 
appealed  from.  That  case  differs  from  this.  In  that 
case  there  was  nothing  before  the  court  but  the  report 
of  sale.  It  did  not  even  appear  that  the  referee,  in 
terms,  sold  the  land  free  of  the  prior  mortgages,  or 
that  it  was  one  of  the  terms  of  the  sale  that  the  pur- 
chaser was  to  assume  any  prior  mortgages.  And  it 
did  not  appear  who  held  the  mortgages,  nor  how  much 
was  due  upon   them,  nor  even  that  there  were  any 
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prior  mortgages,  or  that  the  plaintiff  paid  them.  All 
these  facts  are  supplied  by  the  proofs  submitted  by  the 
referee,  and  hence  we  bring  ourselves  directly  within 
the  line  laid  down  by  the  court  of  appeals  to  entitle 
the  plaintiff  to  recover. 

Barrett  <fe  Patterson^  attorneys,  and  of  counsel,  for 

respondent,  on  the  points  determined  and  suggested 

by  the  court,  urged : — I.  The  referee  for  the  purposes 

of  sale  had  no  right  to  allow  to  the  purchaser   the 

$6,290.50,  or  any  sum,  for  prior  mortgage.     He  was  a 

niinisterial  oflBicer,  bound  to  follow  the  commands  of 

the  judgment  (People  ex  rel.  Day  v,  Bergen,  53  iT.  Y. 

f^).    The  referee  was  pljiinly  prohibited  from  apply- 

^^S  any  portion  of  the  proceeds  of  sale  in  any  other 

^f  nner.    In  Bache  v.  Doscher  (67  If,  7.  429),  precisely 

.^^^  question  was  before  the  court  of  appeals  upon 

'''6  Same  facts,  and  it  was  held  that  the  referee  had  no 

figbt  to  make  any  such  allowances  for  prior  mortgages. 

jj  %^   apparent,  therefore,  that  the  referee  disregarded 

I^IB  duty  in  allowing  the  sum  of  $6,290.50,  to  the  pur- 

cliaser. 

II.  The  referee  is  not  assisted  by  the  fact  (if  such 

be  the  fact)  that  he  agreed  upon  the  sale  to  allow  the 

sum  of  $6,000  and  interest  out  of  the  purchase-money. 

H^    could  not  vary  the  judgment  in  prescribing  the 

t^emns  of  sale,  nor  relieve  himself  thereby  from  the 

performance  of  the  duties  enjoined  upon  him  (53  If. 

Y.  404).     His  duty  was  to  sell  the  mortgaged  premises 

subject  to  prior  mortgages,  if  any.     He  could  only  sell 

such  title  as  the  parties  to  the  action  had  (67  N.  Y,  432 ; 

^  ^eo,  Stai.  192,  §158,  marg.  paging).     The  referee  had 

^^  authority  even  to  announce  upon  the  sale  that  the 

premises  were  subject  to  a  prior  mortgage  for  $6,000, 

^^^  that  the  title  conveyed  would  be  subject  to  such 

^^i^tgage,  because  no  such  fact  had  been  determined 

^Suinst  the  defendants.    His  duty  was  to  make  the 
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simple  announcement  that  the  sale  would  be  subject 
to  prior  mortgages,  if  any.  If  the  plaintiff  desired  to 
have  the  sale  made  subject  to  the  first  mortgage  for 
$6,000,  and  interest,  he  should  have  made  the  prior 
mortgagee  a  party.  The  court  could  then  determine 
the  interest  of  such  mortgagee,  the  amount  of  the  lien, 
&c.,  and  would  decree  the  sale  to  be  made  subject  to 
such  lien,  stating  its  amount  (Weston  Ins.  Go.  v.  Eagle 
Fire  Co.,  1  Paige^  284).  Or  the  prior  mortgagee  could 
be  made  a  defendant,  and  the  sale  could  be  made  free 
of  the  lien  of  such  prior  mortgage — the  proceeds  of 
sale  being  applied  to  its  payment  as  far  as  necessary 
(Haines  v.  Beach,  3  Johns,  459 ;  Vanderkemp  ^>.  Shel- 
ton,  11  Paige^  28).  In  either  case  the  defendants 
would  have  an  opportunity  of  contesting  the  existence, 
validity  and  amount  of  such  prior  lien.  Without 
such  opportunity  the  land  of  defendants  could  not  be 
applied  either  directly  or  indirectly  to  the  satisfaction 
of  such  alleged  prior  mortgage.  The  defendants  are 
thus  cut  off  from  any  defense  they  may  have  to  this 
alleged  lien.  The  mortgage  may  be  a  forgery,  or  it  may 
be  void  for  usury,  or  there  may  be  nothing  due  upon 
it ;  but  defendants  have  had  no  opportunity  for  a 
hearing  on  those  points. 

III.  A  conveyance  of  the  land  in  pursuance  of  the 
judgments  would  vest  the  title,  subject  to  the  rights  of 
prior  incumbrancers.  Not  being  parties  to  the  action 
their  rights  against  the  land  would  not  be  affected  by 
the  conveyance.  But  as  between  the  purchaser  at  this 
8ale  and  Margaret  Purcell,  the  primary  obligation  to 
pay  this  alleged  $6,000  mortgage  rested  on  Mrs.  Pur- 
cell, and  if  the  purchaser  was  obliged  to  pay  it  to  re- 
lieve his  land  he  would  be  entitled  to  recover  from  Mrs. 
Purcell  the  amount  paid.  For  the  purpose  of  deter- 
mining the  equities  between  the  purchaser  of  the  land 
and  Margaret  Purcell,  the  mortgage  in  suit  is  to  be  re- 
garded as  an  alienation  of  the  land  pro  tarda  at  its 
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date  (Kellogg  v.  Brand,  11  Paige^  60 ;  La  Farge  Ins. 
Co.  V,  Bell,  22  Barh.  67).  The  purchaser  at  the  fore- 
closure sale  acquires  the  title  which  the  mortgagor  had 
at  the  date  of  the  mortgage  (De  Haven  v.  Landell,  31 
Penn.  120 ;  White  v.  Evans,  47  Barb.  186).  In  addi- 
tion, he  acquires  all  the  rights  of  the  mortgagee  given 
by  the  mortgage  in  respect  to  the  land  (Hart  v.  Wan- 
die,  50  N.  r.  381).  It  would  be  different  if  the  judg- 
ment expressly  directed  the  sale  to  be  subject  to  the 
first  mortgage  and  the  deed  conveyed  expressly  sub- 
ject to  such  mortgage ;  that  would  be  a  dedication  of 
the  land  in  the  first  instance  to  tbe  incumbrance,  and 
would  render  it  primarily  liable.  This  was  the  distinc- 
tion upon  which  Hart  v.  Wandle  (60  N.  T.  381) 
tamed.  If  the  deed  recite  nothing  as  to  a  prior  in- 
cumbrance, the  land  will  be  subject  to  the  right  of  the 
prior  incumbrancer.  But  the  land  will  not  be  the 
primary  fund  for  its  payment.  If  the  deed  expressly 
recite  that  the  sale  is  subject  to  prior  incumbrances, 
then  the  land  is  primarily  liable  for  their  payment ; 
but  the  deed  in  a  foreclosure  sale  could  not  contain 
this  clause  except  in  pursuance  of  a  direction  contained 
in  the  judgment,  and  such  judgment  would  make 
proper  provision  for  the  protection  of  the  rights  of  sub- 
sequent incumbrancers  against  Mrs.  Purcell  (60  N.  T. 
381). 

rV.  The  referee  was  properly  directed  to  bring  into 
court  the  surplus  which  would  have  been  realized  had 
he  done  his  duty.  The  referee  is  a  trustee  of  the  title 
of  the  land  for  the  parties  to  the  cause ;  if  he  parts 
with  the  title  without  receiving  the  purchase  money, 
he  is  clearly  responsible  for  the  amount  of  it.  In  this 
regard  the  order  of  the  special  term  simply  carried  to 
its  logical  conclusion  the  principle  decided  in  Bache  v. 
Doscher  (67  N.  T.  429). 

V.  Upon  the  settlement  of  the  order  before  the 
judge  at  special  term,  counsel  for   the  referee   sug- 
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gested  that  a  re-sale  would  help  the  referee  out  of  his 
difficulty.  No  motion  for  a  re-sale  was  made  upon  the 
hearing  of  our  exceptions,  and  it  was  never  suggested 
until  after  the  decision  of  the  special  term.  The 
respondent  objected  to  any  re-sale,  and  Judge  Speir 
declined  to  grant  it.  As  a  re-sale  may  be  urged  here  we 
make  this  point  in  opposition  to  it.  (1.)  No  motion 
for  a  re-sale  was  made  upon  the  hearing  of  this  motion 
at  special  term.  The  affidavits  on  the  part  of  the 
referee  were  introduced  in  opposition  to  our  relief  upon 
the  exceptions,  we  had  therefore  no  notice  of  the  con- 
tents of  those  affidavits,  and  no  opportunity  to  answer 
them.  If  any  suggestion  of  a  re-sale  had  been  made  on 
the  hearing  of  the  exceptions,  we  might  have  obtained 
leave  of  the  special  term  to  file  affidavits  in  opposition 
(a  discretionary  matter  on  that  hearing).  As  no  such 
suggestion  was  made  on  that  hearing,  the  general  term 
on  this  appeal  cannot  in  justice  make  any  such  order. 
The  referee  chose  to  attempt  to  justify  his  conduct,  and 
he  should  be  held  to  that  course  upon  this  appeal. 
Affirmative  relief  cannot  be  granted  to  a  party  oppos- 
ing a  motion,  upon  matter  appearing  in  his  papers,  which 
the  other  party  has  had  no  opportunity  to  answer 
(Garcie  v.  Sheldon,  3  j^arb.  232).  (2.)  A  re-sale  is  only 
ordered  in  case  of  surprise,  fraud,  or  well-grounded  mis- 
apprehension or  mistake  (30  IV.  F.  80 ;  1  Abb.  N,  S. 
424 ;  62  Barb.  280 ;  25  How.  403).  In  addition,  the 
party  desiring  such  a  re-sale  must  move  promptly,  and 
if  any  damage  arise  to  any  party  by  his  delay,  it  is  clear 
that  the  re-sale  ought  not  to  be  granted.  There  was 
no  well  grounded  mistake  here  ;  the  law  and  the  facts 
were  plain  to  the  comprehension  of  any  person.  But 
the  inexcusable  neglect  and  delay  of  tlie  referee,  and 
the  consequent  damage  to  the  parties  to  the  cause,  is 
a  complete  answer  to  the  motion  for  a  re-sale.  The 
report  of  sale  was  not  filed  till  May  6,  1878,  nearly 
three  years  after  the  sale.     The  referee  says  it  was 
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giyen  to  the  plaintifTs  attorney  to  file  about  the 
time  of  the  sale,  but  the  referee  was  not  directed  to  re- 
port to  the  plaintiflPs  attorney,  but  to  the  court.  He 
should  have  filed  the  report  himself ;  by  giving  it  to  the 
plaintiff's  attorney  he  made  such  attorney  his  agent 
for  that  purpose,  and  he  is  responsible  for  the  neglect. 
The  respondent's  attorneys  requested  the  referee  to  file 
his  i-eport  February  2,  but  no  notice  of  that  filing  was 
served  upon  them  till  July  18,  1878.  On  February  2, 
1878,  the  referee  was  informed  of  our  mortgage,  and  on 
July  24, 1878,  our  exceptions  apprised  him  fully  of  our 
claim,  yet  he  never  suggests  a  re  sale  till  December  19, 
1878— more  than  three  years  after  the  sale.  Since  the 
sale,  property  in  New  York  city  has  depreciated  fully 
one-third.  The  resumption  of  specie  payments  has 
reduced  all  values.  If  a  re-sale  had  been  suggested  on 
the  hearing  below  nan  constat^  but  that  we  might  have 
shown  that  Margaret  Purcell,  who  was  primarily  bound 
for  the  alleged  $6,000  mortgage,  was  solvent  in  Septem- 
ber, 1875,  and  had  become  insolvent  since ;  this  would 
prevent  any  re-sale.  No  case  can  be  found  where  a 
re-sale  was  ordered  to  relieve  the  officer  from  the  result 
of  his  own  negligence,  to  the  prejudice  and  against  the 
objection  of  the  injured  party. 

By  the  Court. — Sedgwick,  J. — I  think  there  is 
no  doubt  that  the  directions  of  the  court,  which  con- 
cerned matters  stated  in  the  report  of  sale,  must  rest 
njyon  the  report  itself,  and  that  the  report  could  not 
be  sustained  against  exceptions  by  affidavits,  which 
tend  to  show  that  the  referee  made  the  sale  on  other 
terms  than  the  report  specified.  In  a  proper  case,  the 
court  would  allow  the  referee  to  make  and  file  another 
report,  if  an  application  for  that  were  made.  No  such 
application  was  made  in  this  case.  It  was  clear  from 
the  report  that  the  referee  had  made  a  payment  out  of 
the  purchase-money,  to  protect  the  purchaser  against 
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the  first  mortgage,  when  the  judgment  had  not  allowed 
him  to  make  it.  If  this  payment  had  not  been  made, 
and  the  purchase-money  had  been  applied  according 
to  the  judgment,  there  would  have  been  the  surplus 
that  the  learned  judge  below  found  did  really  exist. 

If  there  be  any  question  as  to  the  form  of  the  pro- 
ceeding to  redress  the  departure  from  the  judgment,  it 
was  not  made  on  this  appeal,  and  there  was  no  sugges- 
tion of  a  more  proper  form  than  the  one  used.  The 
claims  made  by  the  counsel  for  the  appellant  were,  that 
on  the  case  shown  by  the  affidavit  the  referee  was  not 
liable  for  the  amount  of  surplus  which  the  report 
showed,  after  correcting  the  irregularities  that  appeared 
on  its  face,  and  that  the  person  making  the  motion 
below  had  no  standing  in  court,  because  she  was  not  a 
party  to  the  action.  On  the  report,  apart  from  the 
affidavits,  which  cannot  be  heard  against  it,  I  think 
there  was  a  liability  of  the  referee  to  the  amount  of  the 
surplus.  Although  the  applicant  was  not  a  party,  it 
appeared  that  she  had  become  an  assignee  of  a  mort- 
gage made  penderde  lite  by  the  owner  of  the  equity 
of  redemption.  To  the  extent  of  the  mortgage  she 
had  the  same  right  to  the  surplus  that  the  owner 
would  have  had.  To  assert  this  right,  it  was  not 
necessary,  as  I  understand  the  practice,  for  her  to  be 
made  a  party.  In  fine,  on  these  points  I  am  of  opinion 
that  the  order  below  was  right,  and  should  be  affirmed. 
And  a  strict  regard  to  the  disposition  of  the  case,  as 
the  parties  have  chosen  to  shape  it  would  leave  the 
matter  here.  Strictness,  in  particular  instances  of  this 
kind,  leads  to  a  better  administration  of  justice  in  the 
aggregate.  It  is  the  strongest  incentive  to  an  exact 
and  thorough  exposition  of  the  rights  of  parties  in 
other  cases,  in  the  first  instance,  and  hence  to  prompt 
justice  in  a  sound  form.  But  it  is,  sometimes,  the 
practice  to  look  after  the  equity  of  the  case  on  appeal, 
if  justice  demands  it,  even  where  it  has  not  been  pre- 
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sented  in  due  form  to  the  court  below.  I  think  the 
aflldavits,  read  for  the  referee,  disclosed  facts  which 
would  have  suggested  to  the  court  a  modification  of 
the  order,  if  it  had  been  requested,  and  would  not  have 
weakened  the  sound  rule  stated  by  the  court  in  the 
opinion. 

The  afiSdavit  of  the  referee  showed  that  Immediately 
before  the  sale  it  was  "publicly  announced  to  the  per- 
sons present  at  said  sale,  that  there  was  upon  said 
premises  a  mortgage,  upon  which  there  was  due  the 
sum  of  $6,500  and  interest,  and  which  was  a  prior  lien 
to  the  mortgage  under  which  the  premises  were  then 
being  sold,"  which  would  be  allowed  to  the  purchaser 
out  of  his  bid ;  and  that  '*  said  premises  were  then  and 
there  fairly  struck  off  to  the  plaintiff  for  the  sum  of 
$8,000,  he  being  the  highest  bidder,  and  that  being  the 
highest  sum  bidden  for  the  same."  The  affidavit  of 
the  auctioneer  is  to  the  same  effect.  The  plaintiff  and 
his  attorney  make  like  statements  severally  by  affi- 
davit. These  say  the  matter  orally  announced  was  in 
or  noted  on  the  terms  of  sale,  although  these  terms 
were  not  presented  on  the  motion,  the  recollection  of 
plaintiff's  attorney  being  ''that  only  one  copy  was 
made  out,  and  that  was  left  with  the  referee ;"  the 
probability  of  the  announcement  being  made  is  con- 
firmed by  the  situation  and  value  of  the  property  and 
the  liens  upon  it.  There  was  no  testimony  to  the  con- 
trary. 

I  find  that  these  facts  are  singularly  like  those  in 
Hotchkiss  V.  Clifton  Air  Cure  (4  Keyes^  170),  which,  as 
it  was  not  cited  to  us  on  the  argument,  I  believe  was 
not  to  the  judge  who  heard  this  motion. 

The  action  in  the  case  cited  was  for  the  foreclosure 
of  a  mortgage.  Prior  to  this  mortgage  was  another  for 
$2,500,  with  interest.  The  prior  mortgagee  was  not  a 
party,  nor  did  the  pleading  or  judgment  refer  to  his 
mortgage.     On  the  day  of  sale,  the  property  was  put 
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up  for  sale,  subject  to  the  prior  mortgage,  and  the  per- 
son who  afterwards  purchased  bid  $16,000.  Then  the 
plaintiffs  attorney  said  to  the  referee  that  the  judg- 
ment permitted  the  land  to  be  sold  free  and  clear  of  the 
prior  mortgage,  and  the  referee  thereupon  announced 
to  the  bidders  that  he  would  pay  oflf  the  prior  mortgage 
and  give  a  clear  title.  The  property  was  then  sold  for 
$20,000.  The  referee  executed  a  deed  of  the  premises 
free  from  incumbrance,  and  the  purchaser  paid  him  the 
amount  bid,  less  $2,562,  the  amount  of  the  prior  mort- 
gage. Parties  in  interest  then  moved  that  the  pur- 
chaser complete  his  purchase  by  paying  the  sum  that 
had  been  deducted.  The  special  term  granted  the 
motion  that  the  purchaser  pay  the  additional  sura  ; 
but  the  general  term  reversed  it. 

In  the  court  of  appeals,  the  counsel  urged  that  the 
referee  had  no  power  under  the  judgment  to  sell  the 
property  in  the  way  he  did,  or  to  make  the  deduction, 
and  that  the  purchaser  had  constructive  notice  of  the 
judgment ;  that  the  prior  mortgagee  was  not  a  party,  and 
its  existence  or  amount  had  not  been  determined  as  to 
the  parties  to  the  action  ;  that  under  any  circumstances 
the  whole  amount  should  have  been  paid  to  the  referee, 
so  that  he  might  pay  over  the  amount  of  the  firat  mort- 
gage and  present  the  receipt  for  it  with  his  report. 
Judge  Hunt,  after  saying  that  it  was  possible  that  the 
referee  erred  in  undertaking  upon  the  sale  to  provide 
for  the  payment  of  the  first  mortgage,  continued 
(p.  178):  ''Assuming  the  law  to  be  as  claimed  by  the 
appellants,  the  relief  asked  for  is  a  non-sequitur.  If 
the  sale  was  irregular  or  unauthorized,  it  by  no  means 
follows  that  the  purchasers  should  be  compelled  to  pay 
$2,500  more  than  they  bid  for  the  premises.  On  the 
contrary,  the  plain  remedy  would  be  to  vacate  the  sale, 
and  again  to  offer  the  premises  for  sale.  This  the 
appellants  do  not  ask,  and  apparently  do  not  desire. 
While  they  insist  that  the  sale  was  irregular,  they  also 
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insist  upon  its  confirmation.     While  they  say  that  the 
referee  had  no  right  to  sell  npon  the  promise  of  giving 
a  clear  title,  they  still  insist  that  the  purchasers  shall 
be  held  to  their  purchase,  and  shall  pay  $2,600  more 
than  they  undertook  to  pay  when  they  bid  on  the 
property.     This  claim  is  in  violation  of  every  sound 
principle.     The  purchasers  never  made  the  contract 
which  the  appellants  seek  to  impose  upon  them.  They 
have  fully  performed  the  bargain  they  did  make." 
Judge  Clebke  said :  ''This  may  be  deemed  an  appli- 
cation seeking  the  equitable  interposition  of  the  court. 
The  application  is  that  the  purchasers  should  be  com- 
I)elled  to  complete  their  purchase.     The  answer  is  that 
they  have  already  done  so.     The  referee  expressly  told 
them,  at  the  time  of  the  sale,  that  at  the  suggestion  of 
the  plaintiflfs'  attorney  in  the  foreclosure  suit  he  would 
pay  oflf  the  prior  mortgage,  and  give  a  clear  title.    The 
premises  were  then  sold  under  that  announcement  for 
$20,000,  and  thereupon  such  an  arrangement  was  made 
that  the  referee  executed  and  delivered  a  deed,  and  the 
purchasers  paid  him  $20,000,  less  $2,662,  which  was 
the  amount  of  the  prior  mortgage  on  the  day  of  sale, 
and  which,  unless  since  paid  by  the  purchasers,  is  still 
an  incumbrance  on  the  premises.     The  effect  of  grant- 
ing this  application  would  be  to  compel  the  purchasers 
to  pay  $2,662  more  than  they  contracted  to  pay.     This 
would  be  inequitable." 

I  do  not  mean  to  decide  that  these  propositions  are 
to  be  applied,  as  the  case  stands  at  present.  As  against 
the  applicant,  there  was  no  case  before  the  court  on 
which  thei'e  could  be  a  hearing,  irrespective  of  the  face 
of  the  report.  When  the  case  is  presented,  the  court 
may  have  an  opportunity  to  pass  upon  the  obligations 
of  the  referee.  I  think,  however,  that  before  the 
present  order  is  carried  into  effect,  or  rather,  before  it 
is  to  be  held  or  be  deemed  a  final  adjudication,  the 
referee  should  have  an  opportunity  to  present  to  the 
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court  below,  an  application  for  leave  to  file  a  new  and 
correct  report,  and  for  the  decision  of  the  court  to  be 
stayed  upon  the  principal  motion  until  such  new  report 
be  filed  and  exceptions  thereto  made  and  argued.  Of 
course,  such  application  will  not  be  granted,  unless  it 
is  properly  made  and  supported.  In  case  such  appli- 
cation is  denied,  the  present  order  api)ealed  from  is 
affirmed,  with  costs.  If  it  be  granted,  the  present 
order  is  to  abide  the  decision  to  be  made  de  novOy  in 
the  proceedings  then  to  be  taken.  The  costs  of  this 
present  appeal,  and  disbursements  to  be  taxed,  are  to  be 
paid,  in  any  event,  by  the  referee. 

Van  Voest,  J.,  concurred. 


ALBERT  G.  WOODRUFF,  and  others.  Plaintiffs 
AND  Appellants,  v.  JOHN  R.  TERRY,  Defend- 
ant AND  Respondent. 

• 

L  Bankruptcy  PROCBBDiNGS. 

1.  Composition  meetings  of  creditors. 

(a)  Oeneral  meeting  of  creditorsy  for  the  purpose  of  varying  the 
original  resolution  of  composition,  and  of  aUowing  the  ddftor  to 
correct  his  original  stateinent  of  creditors,  hy  induding  other  parties. 
1.  Power  of  mebthco,  as  to  consenting  to  the  addition  of 
others  to  the  original  list  of  creditors,  and  binding  those 
so  added  by  a  resolution  extending  the  term  named  in  the 
first  resolution  for  the  payment  of  the  composition  amounts 
thereby  fixed. 
1.  It  has  such  power,  subject  to  the  approval  of  the  bank- 
rupt court. 

2.  Bankrupt  court 

(a)  Jurisdiction  of,  as  to  composition  rbsolutions. 
1.  As  to  both  original  and  additional  resolutions,  it  is  vested 
with  jurisdiction  upon  a  certain  notice  to  creditors  to  inquire 
and  determine  whether  such  resolutions  have  been  pussed  in. 
the  manner  directed  by  law. 
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1.  Attacking  jurisdiction  collaterally. 
1.  It  cannot  be  attacked  by  evidence  showing  that  the 
creditors  who  passed  the  second  resolution  were  not 
creditors,  because  they  had  received  the  composition 
given  by  the  first  resolution  ;  nor  by  evidence  that 
there  was  no  time  to  be  extended  (the  resolution  being 
one  of  extension),  because  all  the  composition  amounts 
had  already  been  paid,  nor  by  evidence  that  an  omis- 
sion to  place  in  the  list'  of  creditors  certain  creditors 
(the  I'esolution  being  one  of  correction  in  this  respect), 
was  not  a  mistake  inadvertently  made  ;  because  all 
these  matters  must  be  regarded  as  having  been  passed 
on  judicially  by  the  bankrupt  court,  when  it  ordered 
the  resolutions  to  be  recorded. 

(&)   NonCB,  JURISDICTION  DEPENDING  ON. 

1.  If  the  proper  notice  is  given,  jurisdiction  is  gained,  aUhaitgh 
the  paHy  fails  to  appear, 
1,  Conditions  iMPosEt)  on  appearance. 
The  imposing  by  the  register,  as  a  condition  of  being 
allowed  to  appear,  that  the  party  should  prove  his 
chum,  does  not  detitroy  the  jurisdiction  gained  by  the 
service  of  notice. 
8.  JMts  lound  by  composition, 
(a)  One  which  became  due  after  a  resolution  of  comx>osition,  InU 
before  a  resolution  extending  the  time  to  pay  the  composition 
amounts  specified  in  the  first  resolution,  and  correcting  the  first 
Ust  of  creditors^  "by  adding  the  name  of  the  party  holding  the  daimy 
such  party  hamng  due  notice  of  the  second  meeting ^  is  bound. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Decided  April  7,  1879. 

Appeal  from  judgment  for  defendant,  on  verdict 
directed  by  tlie  court. 

The  action  was  against  the  defendant,  as  indorser 
of  two  promissory  notes.  The  first  of  these  notes  fell 
due  January  15, 1877,  and  the  second,  April  15, 1877. 

The  defense  was,  that  these  debts  had  been  dis- 
charged by  the  effect  of  a  composition  made  under  the 
bankruptcy  act  of  the  United  States,  in  a  proceeding 
in  which  the  defendant  had  been  adjudged  a  bankrupt. 

Vol,  Xm.— 12 
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The  testimony  showed  that  composition  proceed- 
ings were  beguil  under  section  17  of  bankruptcy  act  of 
June  22,  1874,  which  ended  in  the  district  court  in 
bankruptcy  ordering  the  resolution  to  be  filed,  and  the 
statement  of  debts  and  assets  to  be  filed.  The  plaint- 
iffs' names  as  creditors  had  been  omitted.  All  the 
other  creditors  received  the  amounts  provided  by  the 
resolution  to  be  paid  to  them.  After  this,  steps  were 
taken  by  which  a  general  meeting  of  creditors  was  held, 
for  the  purpose  of  varying  and  adding  to  the  original 
resolution,  by  extending  the  time  for  the  payment  of 
the  amounts,  and  also  to  allow  the  debtor  to  correct  his 
first  statement  by  including  the  names  of  plaintiffs. 
This  was  corrected,  and  the  resolution  was  varied. 
Thereupon  the  district  court  ordered  the  additional 
resolution  to  be  recorded,  and  the  corrected  statement 
to  be  filed. 

The  court  upon  this  proof  directed  a  verdict  for  the 
defendant. 

John  Brooks  LeavUtj  of  counsel  for  appellants,  on 
the  points  considered  by  the  court,  urged,  among  other 
things : — I.  (1.)  There  being  confessedly  no  jurisdic- 
tion over  us  at  the  outset,  none  could  be  afterwards 
obtained,  because  the  section  points  out  only  a  single 
way  in  which  it  could  be  got,  viz. ,  upon  a  notice  of  the 
first  meeting  ''  to  each  known  creditor,  of  the  time, 
place  and  purpose  of  such  meeting,  such  notice  to  be 
personal  or  otherwise,  as  the  court  may  direct."  This 
must  then  be  followed  up  by  the  placing  of  the  credit- 
or's name  on  the  statement  presented  at  such  meeting. 
These  must  both  concur.  The  creditor  is,  in  theory, 
brought  into  court  by  serving  the  notice  by  mail  or 
otherwise — whether  he  receives  it  is  immaterial;  if 
sent,  the  court  has  obtained  a  provisional  jurisdiction, 
which  it  loses  if  the  name  is  left  off  the  statement. 
The  proceeding  may  well  be  likened  to  our  State  court 
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obtaining  a  provisional  jurisdiction,  by  the  granting  of 
a  provisional  remedy,  which  jurisdiction  is  finally 
ripened  by  the  service  of  the  summons.  The  analogy 
is  an  apt  one,  for,  suppose  a  judgment  entered,  showing 
no  service  of  summons,  would  such  judgment  have  any 
force  ?  In  the  present  case,  neither  notice  was  sent, 
nor  were  we  named.  Jurisdiction  was  not  obtained 
over  us,  and  the  section  provides  no  other  process 
or  way  that  it  may  be  obtained.  (2.)  To  this  it 
will  be  answered — the  only  answer  that  can  be  made — 
the  section  does  provide,  there  is  a  clause  which  gives 
the  court  jurisdiction  in  just  such  a  case,  viz.,  that  any 
mistake  in  the  statement  maybe  corrected.  To  this  we 
submit :  (a)  The  clause  was  not  intended  to  apply  to 
such  a  case.  (5)  Even  if  it  were,  it  has  never  been 
acted  on  in  such  a  way  as  to  give  the  court  jurisdiction 
to  enter  its  final  order  of  August  16,  so  as  to  bind  us. 
(a)  It  does  not  apply.  This  is  not  a  mistake,  it  is 
an  omission,  a  word  of  wholly  different  derivation  and 
import.  Congress  has  used  both  words,  and  provides 
for  each  case.  For  a  mistake  it  provides  relief.  For 
an  omission  it  adjudges  a  penalty.  Here,  the  mistake 
of  not  naming  a  creditor  is  specially  before  compre- 
hended and  provided  for  by  itself,  so  that  the  subse- 
quent general  provision  as  to  the  class  is  not  to  be 
stretched  to  this.  Again,  there  is  no  provision  by 
which  jurisdiction  can  be  obtained  over  us  by  the  ser- 
vice of  a  notice  for  the  second  meeting.  1.  What  we 
did  under  that  notice  does  not  constitute  an  appearance 
which  will  give  jurisdiction.  It  may  be  said  that 
because  these  plaintiffs  appeared  before  the  register, 
and  again  before  the  court,  that  for  that  reason  they 
are  bound.  The  register  answers  this,  he  ruled  that 
they  were  not  in  court  till  they  proved  their  claim  in 
the  composition  proceedings.  The  practice  in  the 
United  States  courts  is  to  require  creditors  to  prove 
their  debts  in  the  composition  proceedings,  whether 
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they  have  proved  them  in  the  bankruptcy  or  not. 
Until  they  do  so  prove  in  composition  they  cannot 
vote,  or  take  part  in  any  way  {Blumenstiel  Bank- 
ruptcy, 412 ;  In  re  Keller,  18  N.  B.  H.  332 ;  In  re 
Mathews,  17  Id,  226  ;  I?i  re  Scott,  16  Id.  73).  This  they 
did  not  do.  They  refused  to  do  that  which  would  have 
waived  their  rights.  So  again  before  the  court.  Hav- 
ing no  standing  before  the  court,  they  had  no  right  to 
appear,  and  the  permission  of  the  court  to  allow  their 
counsel  to  talk  could  not  give  it  jurisdiction  over  them. 
A  court  must  obtain  jurisdiction  by  the  service  of  some 
process,  authorized  by  some  law,  or  such  an  appear- 
ance by  the  party  as  waives  the  service  of  process.  In 
this  case,  plaintiffs'  first  knowledge  of  the  composition 
proceedings  was  the  notice  served  on  them.  Whether 
that  was  proper  process  is  the  very  point  for  this  court 
to  decide.  When  they  went  to  the  register's  office  to 
find  out  what  it  meant,  the  register  himself  ruled  that 
they  were  not  before  him,  unless  they  acknowledged 
his  jurisdiction  by  proving  their  claim ;  and  non  constat 
but  that  Mr.  Justice  Blatohford  held  the  same  way. 
Now,  while  we  concede  that  where  a  court  has  jurisdic- 
tion over  the  subject  matter,  and  obtains  it  over  the 
person,  many  mistakes  which  may  thereafter  happen, 
pending  the  administering  its  relief,  may  be  corrected  ; 
yet  we  dare  to  affirm,  that  it  has  never  yet  been  held, 
that  the  correcting  of  a  mistake  can  give  jurisdiction, 
for  the  vital  reason  that  there  is  no  jurisdiction  to  cor- 
rect. It  an  attachment  is  fatally  defective,  a  judgment 
upon  it  is  equally  so,  nor  can  it  be  made  valid  by  the 
amendment  of  the  attachment,  because  the  latter  must 
uphold  the  former.  A  summons  which  is  void  cannot 
afford  jurisdiction  to  the  court  exparte  to  correct  it. 
Atlas  may  uphold  the  world,  the  world  cannot  uphold 
Atlas.  The  case  of  Thurber  v.  Blanck  (60  i7.  T.  80),  is 
an  instance  of  this  reasoning,  (b)  Even  if  this  clause 
does  apply,  it  has  never  in  fact  been  applied.    There 
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has  never  been  any  meeting  of  creditors,  at  which  this 
so-called  mistake  was  corrected.  Why  ?  Ttere  were 
no  creditors.  They  had  all  been  paid.  They  were 
creditors  no  longer.  Again,  it  is  said  that  the  addi- 
tional resolution  mast  be  passed  in  the  same  way  as 
the  original  one  {In  re  Remsen,  UN.  B.  JR.  21 ;  la  re 
Asten,  14  Id.  7).  Now,  a  resolution,  until  formally 
ordered  to  be  recorded,  has  no  validity.  Therefore,  it 
cannot  be  pretended  that  we  were  parties  to  this  pro- 
ceeding until  August  16,  the  date  when  this  additional 
resolution  was  ordered  on  file.  But  that  was  the  last 
order  in  the  premises.  On  that  day,  be  it  conceded, 
we  became  parties  thereto.  The  bankrupt  should  then 
have  called  a  meeting  of  creditors  to  consider  his  prop- 
osition. It  they  wanted  to  pass  upon  it,  they  must 
have  refunded,  and  then  the  proceedings  be  gone  all 
over  again  de  now.  For  we  were  not  bound  till  we 
were  made  parties,  and  when  we  were  made,  we  had  all 
the  rights  which  the  statute  gives  to  those  who  are  par- 
ties. Being  brought  in  by  amendment,  the  case  would 
have  to  be  tried  over  again  as  to  us.  It  never  has  been. 
Will  this  court  determine  that  the  trial  binds  us 
ex  post  facto f  Lastly,  conceding  everything  that 
defendant  may  claim  as  to  the  clause  about  a  mistake 
applying  to  such  a  case  as  this,  yet,  where  a  composi- 
tion has  been  passed,  and  the  payment  as  therein  pro- 
vided made,  and  the  time  within  which  it  was  to  be 
made  has  elapsed,  so  that  the  whole  thing  is  out  of 
court,  it  is  then  too  late  to  allow  the  amendment.  The 
court  has  no  longer,  even  if  it  had  up  to  then,  the  power 
to  grant  the  relief.  Mr.  Justice  Blatchfokd,  in  In  re 
Hinsdale  (16  N.  B.  R.  650),  says  that  the  proceeding  is 
pending  until  the  time  to  pay  the  compromise  expires  ; 
thereby  admitting,  that  when  that  time  arrives  the 
cause  is  ended.  Ex  parte  Mathews  (10  L.  R.  Ch.  App. 
304),  Mellish,  J.,  in  speaking  of  just  such  a  case,  says : 
*'  It  is  too  late  for  the  court  to  allow  him  to  have  it 
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now."  (This  was  in  that  case  really  an  obiter  dictum^ 
but  we  submit  is  entitled  to  great  weight.)  And  he 
adds:  "There  is  no  section  of  th«  act  that  deprives 
[the  creditor]  of  his  rights,  and  he  is  therefore  entitled 
to  pursue  his  ordinary  remedies  as  a  creditor." 

II.  We  beg  to  place,  what  we  cannot  but  think 
must  be  a  controlling  consideration,  in  a  point  by  itself, 
though  really  belonging  in  Point  I.  The  act  says  that 
(upon  certain  notice)  at  a  certain  place,  at  a  certain 
point  of  time,  if,  upon  a  certain  statement,  a  creditor 
is  named,  he  is  bound  ;  if  not,  he  is  not.  That  certain 
point  of  time  in  this  case  was  March  1,  1877.  That 
certain  place  was  Register  Fitch's  office;  that  certain 
statement  was  a  piece  of  paper,  with  certain  names 
thereon  written.  Plaintiffs'  names  were  not  thereon  ; 
and  they  are  not  on  it  to  this  day.  A  certain  other 
piece  of  paper — an  additional  statement — was,  by  order 
of  August  16,  ordered  to  be  recorded,  but  that  state- 
ment was  not  in  existence  at  this  certain  place,  on  this 
certain  day.  That  additional  statement  was  not  the 
statement  presented  to  the  meeting  of  creditors  on 
March  1.  And  no  order  of  any  court  can  make  that 
additional  statement  the  one  presented  to  that  meeting 
on  March  1.  You  may  pile  Ossa  upon  Pelion ;  you 
cannot  make  a  fact,  nuncpro  tunc^  by  any  subsequent 
proceedings,  order  or  decree.  Not  even — ^if  with  all 
reverence  we  may  be  allowed  the  expression — ^not  even 
the  Most  High  Judge  Himself  can  do  that.  This  court 
is  called  upon  to  examine  this  certain  statement,  pre- 
sented on  a  certain  day,  at  a  certain  place,  to  certain 
people.  It  inspects  that  statement— it  finds  that  our 
names  are  not  upon  it.  No  further  evidence  is  mate- 
rial. The  act  says  we  are  not  bound.  This  is  the 
whole  gist  of  the  case  in  a  nutshell..  The  statement  is 
so  clear  that  we  should  apologize  to  the  court  for  thr 
length  of  our  argument,  and  that  apology  is  that  the 
case  is  one  of  first  impression,  and  due  respect  to  the 
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court  requires  its  candid  submission  upon  every  point 
that  may  possibly  arise. 

in.  The  refusal  to  direct  a  verdict  for  plaintiffs  on 
the  second  cause  of  action  was  error,  and  the  exception 
thereto  was  well  taken.  The  resolution  accepting  the 
compromise  was  on  March.  1, 1877,  and  was  recorded 
March  16,  1877.  The  second  note  did  not  fall  due  till 
a  month  after,  April  13.  Defendant's  liability  was  as 
indorser.  In  his  petition  in  bankruptcy  he  only  prayed 
(he  could  only  pray)  for  a  discharge  from  his  provable 
debts.  A  discharge  in  bankruptcy  only  affects  prova- 
ble debts  {U.  S.  Rev.  Stat.  tit.  Bankruptcy,  §  6119). 
And  where  a  liability  is  contingent,  like  that  of  an 
indorser — a  liability  which  may  never  become  fixed,  for 
the  contingency  may  never  happen — it  is  not  a  provable 
debt  until  the  event  happens,  and  unless  that  event 
happens  before  the  final  dividend  is  declared  {U.  S. 
Rev.  Stat.  %  5069  ;  In  re  Loder,  4  N.  B.  R.  190).  Now, 
it  will  be  said  that  there  has  been  no  final  dividend 
declared  in  this  case,  because  the  proceedings  in  bank- 
ruptcy were  superseded  by  the  proceedings  in  composi- 
tion (Jn  re  Becht,  12  N.  B.  R.  201),  therefore,  the  debt 
was  provable  ;  therefore,  it  is  affected.  The  answer  is 
obvious.  If,  as  is  held  in  the  case  just  cited,  and  in  a 
number  of  others,  that  proceedings  in  composition  take 
the  place  of  proceedings  in  bankruptcy  (which  we  do 
not  deny,  for  in  composition  no  certificate  of  discharge 
is  given  or  is  necessary.  In  re  Becht,  12  N.  B.  R.  201) ; 
then  there  must  be  some  criterion  to  determine  what 
debts  are  or  are  not  provable  in  composition,  so  as  to 
be  affected  by  the  composition  proceedings,  and  as  the 
amendment  of  the  bankrupt  act  providing  for  compo- 
sition does  not,  in  terms,  provide  what  debts  shall  be 
provable  in  composition,  it  must  be  deemed  that  those 
debts  which  are  provable  in  bankruptcy  shall  be,  and 
none  other,  provable  in  composition  (Lowell,  J.,  In  re 
Trafton,  14  N.  B.R.  607,  says  :  ''  The  word  creditor,  here 
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plainly  means  all  who  have  debts  provable  in  bank- 
ruptcy"). And  analogy  then  steps  in  and  says  that 
what  the  final  dividend  is  to  bankruptcy,  the  resolu- 
tion of  compromise  of  the  creditors  is  to  the  composi- 
tion. Because  by  that  resolution  is  declared  what  the 
dividend  shall  be,  and  by  its  very  effect  it  is  a  final 
dividend.  This  must  be  so.  Otherwise,  how  could  an 
offer  of  compromise  ever  be  intelligently  acted  on? 
The  creditors  ought  not  to  be  compelled  to  wait  five, 
ten  months,  ten  years  for  the  happening  of  an  event 
which  may  not  happen.  Estates  must  not  be  tied  up. 
The  very  policy  of  the  act  forbids  this.  But  the  pro- 
portion which  a  debtor  can  pay  and  what  is  the  interest 
of  the  creditors  to  accept,  could  not  be  determined  if 
that  proportion  is  to  be  varied  by  subsequent  events. 
Their  resolution,  then,  is  pro  hac  vice  the  declaring  of 
the  final  dividend.  The  same  result  is  reached  from 
another  point.  Suppose,  in  this  case,  that  we  had  been 
named,  and  had  appeared  at  the  meeting  to  vote  on  the 
resolution,  March  1.  We  could  not  have  proved  this 
second  note  under  section  6069.  We  could  only  have 
been  reckoned  as  creditors  for  $256.99,  in  determining 
the  amount  in  value  of  the  creditors  necessary  to  pass 
that  resolution.  As  to  our  second  note,  we  would  be 
unheard.  And  yet  that  second  note,  if  provable, 
might  be  sufficient  to  prevent  the  resolution  from  being 
passed  by  the  requisite  number  of  creditors  in  value. 
Would  not  the  bankrupt  and  the  other  creditors  very 
justly  oppose  that  note  being  reckoned  ?  They  would 
say,  and  say  truly,  it  is  not  a  provable  debt,  it  cannot 
be  reckoned.  How,  then,  can  the  bankrupt  turn  round 
and  say  now,  it  was  provable  ?  But  if  not  provable,  it 
had  no  standing ;  if  it  had  no  standing,  it  is  unaffected. 
If  unaffected,  we  must  recover  on  it  now.  For  the  only 
defense  to  it  is  certain  proceedings,  which  do  not  affect 
it.  It  is  no  answer  to  say  the  bankruptcy  court  has 
passed  on  this,  for  it  was  never  before  the  court.    It  is 
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a  question  which  can  only  be  raised  in  the  court  where 
suit  is  brought,  and  whether  a  debt  was  a  provable 
debt  or  not,  must  always  be  decided  in  the  court  where 
the  discharge  or  composition  is  pleaded  (see  In  re 
Halford,  19  L.  R.  Eq.  436). 

Chamberlain^  Carter  &  Eaton,  attorneys,  and  F.  K. 
Pendleton,  of  counsel,  for  respondent,  urged  : — I.  (A) 
On  behalf  of  the  plaintiffs,  it  is  claimed  that  the  pro- 
ceedings were  irregular. 

First,  The  credi  tors,  having  received  the  dividend 
under  the  first  composition,  were  not  entitled  to  vote. 
The  decision  of  the  bankrupt  court,  overruling  the  ob- 
jection, was  correct.  I.  A  discharge  in  bankruptcy 
only  relieves  the  debtor  from  personal  liability.  The 
debt  is  not  extinguished  (Bowery  Savings  Bank  z?. 
Clinton,  2  Sandf.  117 ;  Storm  v,  Waddell,  2  Sandf,  Ch. 
625).  A  discharge  only  aflfects  the  remedy,  and  must 
therefore  be  specially  pleaded  (Bircham  v.  Creighton, 
10  Bing.  11).  For  the  same  reason  an  express  promise 
to  pay  revives  the  liability  (Stern  v.  Nussbaum, 
5  Daly,  382).  Proceedings  in  composition  are  an 
alternative  method  of  effectuating  the  purposes  of  the 
bankrupt  law  {In  re  Lytle,  14  N.  B.  H.  458 ;  I/i  re 
Becket,  12  If.  B.  H.  201 ;  Mason  &  Hamlin  Organ  Co. 
V.  Bancroft,  1  Abb.  N.  C.  415).  They  must  be  specially 
pleaded  {In  re  Tooker,  14  N.  B.  B.  SB).  A  composi- 
tion by  a  principal  debtor  does  not  discharge  the  surety 
(Mason  &  Hamlin  Organ  Co.  v.  Bancroft,  1  Abb.  N.  C. 
415).  IT.  The  word  ''creditors"  in  the  bankrupt  act 
designates  those  entitled  to  share  in  the  estate,  without 
reference  to  whether  the  liability  of  the  debtor  has 
been  determined  or  not  ( U.  8.  Rev.  St.  §§  5092,  5093, 
5094,  5096,  5097,  5039).  III.  The' composition  under 
the  first  resolution  was  not  completed  at  the  time  the 
additional  meeting  was  held.  Although  the  order 
directing  the  recording  of  the  resolution  and  the  filing 
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of  the  statement  of  debts  and  assets  had  been  made, 
the  estate  still  remained  in  the  hands  of  the  assignee, 
under  the  control  of  the  court,  no  final  order  directing 
it  to  be  turned  over  to  the  banknipt  having  been  made. 
Under  section  17  of  the  amendatory  act  the  court  had 
power  to  set  aside  the  composition.  If  this  had  occur- 
red, assuredly  these  creditors  would  have  been  entitled 
to  share  in  the  estate,  had  anv  additional  dividend 
been  realized. 

Second,  That  the  case  at  bar  is  not  within  the  mean- 
ing of  the  clause  allowing  the  statement  of  debts  to  be 
corrected,  or  an  additional  resolution,  varying  the 
terms  of  a  composition,  to  be  passed.  This  involves 
the  interpretation  of  the  act  itself,  and  the  powers 
therein  granted.  I.  The  bankrupt  act  is  not  a  penal 
statute  ;  on  the  contrary,  it  is  remedial  in  its  nature, 
and  should  be  liberally  interpreted  with  a  view  to  effect 
the  purpose  contemplated  {In  re  Brentano,  3  N.  B,  H. 
329  ;  In  re  Silverman,  4  JST.  5.  J2.  632).  The  strict  rules 
of  construction  which  are  applied  in  cases  where  a  spe- 
cial statute  gives  to  a  court  a  power  to  do  a  particular 
act,  have  no  application  to  a  case  where  general  jaris- 
diction  over  an  extensive  subject  is  given  {In  re  Cal. 
Pac.  R.  R.  Co.,  11  i\r.  B.  R,  193).  The  composition 
clause,  in  the  first  place,  provides  that  it  shall  only  be 
binding  on  the  creditors  named  in  the  statement.  This 
is  to  prevent  a  fraudulent  omission  of  any  creditor.  It 
is  not  meant  to  give  to  the  creditor  the  advantage  of 
every  inadvertence.  Hence  the  act  provides  that  such 
a  mistake  may  be  corrected,  when  the  rights  of  the 
other  creditors  will  not  be  thereby  injuriously  affected. 
II.  The  only  limitation  to  the  power  to  vary  the 
original  provisions  is,  that  such  variation  shall  be 
without  prejudice  to  any  ''  person  "  taking  an  interest 
thereunder.  The  word  "person"  in  the  above  limita- 
tion does  not  include  "creditors"  {In  r^  Glover,  43 
Law  Journal,  Bankruptcy,  4).     III.  Th^  statute  con- 


WOODRUFF  V.  TERRY.  187 

Respondent's  Points. 

templates  that  the  correction  shall  be  made  after  the 
order  confirming  the  composition  {In  re  Scott,  15  iT.  J?. 
a.  87  'y  In  re  Glover  [above]).  IV.  The  provision  that 
the  composition  shall  not  affect  the  rights  of  creditors 
omitted  from  the  statement  of  debts  was  not  meant  to 
nor  does  it  in  any  way  qualify  the  provisions  allowing 
a  variation  of  the  terms  of  a  composition  and  the  cor- 
rection of  a  mistake  in  the  statement ;  they  relate  to 
entirely  different  matters.  The  former  limits  the  effect 
of  a  composition  completed.  The  latter  regulate  the 
proceedings  to  effect  a  composition. 

Third.  That  jurisdiction  of  the  person  of  the 
plaintiff  was  not  acquired.  I.  The  plaintiffs  appeared 
generally  in  the  proceedings  in  the  bankrupt  court  by 
filing  a  proof  of  debt.  II.  By  the  terms  of  section  17 
of  the  amendatory  act  every  additional  resolution  must 
be  passed  and  proceeded  with  in  the  same  manner  and 
with  the  same  consequences  as  the  original  resolution. 
It  is  evident  that  it  is  an  entirely  new  and  independent 
proceeding,  not  relying  for  its  validity  on  anything 
which  has  gone  before.  That  the  plaintiffs  received 
due  notice  of  the  proceedings  to  pass  the  additional 
resolution,  and  attended  at  the  meetings  called  for  that 
purpose,  is  undisputed.  It  is  by  the  composition 
accepted  by  the  additional  resolution  that  the  plaintiffs 
are  barred.  III.  The  jurisdiction  of  the  district  court 
of  the  United  States  is  presumed  until  the  contrary  is 
shown.  In  that  respect  it  stands  on  the  footing  of  a 
court  of  general  jurisdiction  (Chemung  Canal  Bank  v. 
Judson,  8  N,  T.  264).  Having  general  jurisdiction  of 
the  subject-matter  and  of  the  bankrupt,  actual  notice 
is  not  necessary  to  give  the  court  jurisdiction  of  the 
creditors.  It  is  well  settled  that  the  omission  to  give 
notice  to  the  creditors  does  not  render  a  discharge 
void;  although  a  fraudulent  omission  would  sustain 
direct  proceedings  to  set  the  same  aside  (Piatt  v, 
Parker,  13  N.  B.  R,  14 ;  Stern  ^?.  Nussbaum,  6  Daly^ 
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382).  By  a  parity  of  reasoning,  creditors  properly 
described  in  the  statement  of  debts  are  concluded  by  a 
composition,  although  they  received  no  notice  of  the 
proceedings.  In  case  of  a  fraudulent  omission  the 
proper  remedy  is  by  direct  proceedings,  to  set  the  com- 
position aside  {In  re  Reiman  Friedlander,  13  JSf.  B.  B. 
128).  {B)  Each  and  every  of  the  foregoing  questions 
was  raised  and  passed  upon  in  the  bankrupt  court. 
That  decision  is  conclusive  on  these  parties.  It  cannot 
be  attacked  collaterally.  I.  That  an  adjudication  by  a 
court  of  competent  jurisdiction  is  conclusive  on  the 
parties  as  to  every  question  of  lav^  and  fact  directly 
involved,  is  well  established,  whether  the  adjudication 
be  by  judgment,  order  or  decree  (Dwight  v,  St.  John, 
26  JV.  Y.  203).  II.  The  final  order  in  composition  is  an 
adjudication,  within  the  above  rule,  and  cannot  be 
called  collaterally  in  question  (Beebe  v.  Pyle,  1  Abb. 
JV.  a  412 ;  Smith  v,  Engle,  14  N.  B.  B.  481).  III. 
Where  a  court,  having  general  jurisdiction  of  the  sub- 
ject-matter, and  the  parties  appearing,  is  obliged  in  the 
course  of  regular  proceedings  before  it  to  pass  upon  the 
question  of  its  own  jurisdiction  in  the  particular  case, 
such  adjudication  is  within  the  above  rule,  and  can 
only  be  called  in  question  by  direct  proceedings  for 
review.  For  all  the  purposes  of  the  rule  the  court  has 
jurisdiction  (Fisher  v,  Hepburn,  48  iV^.  T.  41;  Rusher 
V.  Sherman,  28  Barb.  416 ;  Monnell  v.  Dennison, 
17  How.  422  ;  Price  !?.  Peters,  16  Abb.  Pr.  197;  King  v. 
Poole,  36  Barb.  242  ;  McMahon  v.  Mutual  Benefit  Life 
Ins.  Co. ,  12  Abb.  Pr.  28).  The  adjudication  of  the  district 
court  as  to  whether  it  had  acquired  jurisdiction  of  the 
plaintiff,  involving,  as  it  does,  the  interpretation  of  the 
bankrupt  act,  is  peculiarly  within  the  rule  of  the  above 
cases.  The  plaintiffs,  having  taken  no  step  to  review 
that  decision,  are  concluded  by  it  in  this  court.  Was 
defendant's  liability  on  the  second  note  discharged  by 
the  composition?    I.  The  plaintiffs  are  concluded  by 
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the  adjudication  in  the  district  court.  Beebe  v.  Pyle  (1 
Abb.  N.  a  412,  and  71 N.  7.  20),  holds  that  as  to  all 
questions  touching  the  indebtedness,  the  composition 
proceedings  are  an  adjudication  not  to  be  questioned  in 
another  court.  If  the  claim  on  the  second  note  is  not 
within  the  effect  of  the  composition  proceedings,  the 
plaintiff  should  have  raised  that  objection  at  the  time, 
(a)  An  adjudication  is  conclusive  between  the  parties 
on  all  questions  involved,  whether  raised  or  not  (Smith 
n.  Eagle,  14  N.  B.  R.  481).  (6)  The  question  was  dis- 
tinctly before  the  court.  It  appeared  in  the  proceed- 
ings that  the  debt  was  due  at  the  date  of  the  meeting 
at  which  the  correction  in  the  statement  was  made. 
By  allowing  the  correction,  the  bankrupt  court  in 
effect  held  it  was  not  necessary  that  the  liability  of  the 
defendant  as  indorser  should  have  become  fixed  at  an 
earlier  date  in  order  to  be  discharged  by  the  composi- 
tion. •  It  cannot  be  supposed  that  the  court  allowed  a 
correction  for  the  purpose  of  inserting  a  claim  which 
would  not  be  discharged.  II.  Assuming  that  a  com- 
I)osition  by  analogy  to  the  rule  in  ordinary  proceedings 
discharges  provable  debts  only.  The  debt  of  an  in- 
dorser may  be  proved  at  any  time  after  his  liability 
becomes  fixed,  and  before  the  final  dividend  is  declared 
{U.  S.  Rev.  Stat.  §  3069).  The  defendant's  liability  on 
the  second  note  became  fixed  on  April  13,  1877.  The 
meeting  at  which  the  additional  resolution  was  passed 
was  held  May  4,  1877.  The  time  fixed  for  payment  by 
the  first  resolution  was  April  16,  1877.  (a)  Payment 
of  the  composition  corresponds  to  declaring  the  final 
dividend  in  the  ordinary  proceedings.  (&)  The  compo- 
sition accepted  at  the  additional  meeting  does  not  relate 
back  to  the  original  proceedings.  It  is  in  no  proper 
sense  an  amendment.  It  supersedes  the  former  pro- 
ceedings as  completely  as  if  they  had  lapsed.  III.  The 
bankrupt  act  distinctly  specifies  what  debts  shall  be 
discharged  by  the  ordinary  proceedings  in  bankruptcy. 
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The  composition  clause  provides  generally  that  the 
same  shall  be  binding  on  all  creditors  described  in  the 
statement  of  debts.  Bamberg  ©.  Stern  {Daily  Register^ 
January  11,  1878),  holds  that  a  debt  contracted  in 
fraud,  although  not  discharged  by  the  ordinary  pro- 
ceedings, will  be  by  a  composition,  if  included  in  the 
statement  of  debts  {In  re  Shafer,  17  N,  B.  H.  116  ;  In 
re  Rogers,  18  Id.  252;  Wells  v.  Lamprey,  16  Id. 
205).  To  the  same  effect.  The  court,  comment- 
ing on  the  composition  clause,  says:  '*  It  will  be  ob- 
served that  the  statute  under  consideration  does  not 
exempt  from  its  operation  any  class  of  debts.  It  in 
t^rms  declares  that  the  composition  settlement  shall  be 
binding  on  all  the  creditors  whose  names  and  the 
amount  of  whose  debts  are  mentioned  in  the  statement 
produced  at  the  meeting  at  which  the  resolution  has 
been  passed."  In  re  Haskell  (11  If.  B.  B.  164),  holds 
that  the  fact  that  a  bankrupt  gave  a  preference  is  not  a 
reason  for  refusing  to  grant  the  final  order  in  compo- 
sition, although  it  would  prevent  a  discharge  in  the 
ordinary  proceedings.  That  congress  could  provide  for 
the  discharge  of  all  claims  of  every  kind,  by  composi- 
tion or  the  ordinary  proceedings,  is  evident.  The 
statute  expressly  limits  the  effect  of  a  discharge  to  cer- 
tain claims.  Are  these  limitations  to  be  considered 
applicable  to  composition  proceedings?  The  above 
cases  show — I.  That  section  5117  of  the  Revised  Stat- 
utes, excepting  certain  provable  debts  from  the  effect  of 
a  discharge,  does  not  apply  to  a  composition.  II.  That 
the  causes  specified  in  section  5110  of  the  Revised 
Statutes,  although  they  prevent  a  discharge,  are  no 
reason  for  refusing  to  confirm  a  composition.  The 
claim  against  an  indorser,  even  before  the  maturity  of 
the  note,  is  a  debt,  and  the  holder  thereof  a  creditor 
within  the  meaning  of  the  words.  So  it  is  held  that 
persons  liable  for  another  as  indorser  or  surety,  are 
creditors,  and  an  assignment  for  the  benefit  of  creditors 


WOODRUFF  «.  TERRY.  191 


I  Opinion  of  the  Court,  by  Sedgwick,  J. 


P^ferring  such  claims  is  not.  void,  althoagh  the  obliga- 
^W  had  DOt  matured  at  the  time  the  assignment  was 
^ade  (Cunningham  «.  Freeborn,  11  Wend.  240 ;  Bead 
^.  Worthington,  7  Bosw.  628 ;  Hendricks  v,  Robinson, 
2  Johns,  Ch.  304 ;  Brainerd  v.  Dunning,  30  N.  F.  211). 
H,  then,  the  word  *' provable"  were  omitted  from  sec- 
tion 5119,  Revised  Statutes,  such  claim  would  be  dis- 
charged.    Does  section  5119,  Revised  Statutes,  limit- 
^^g  the*  effect  of  a  discharge  to  provable  debts,  apply 
J?  Composition  proceedings?    In  re  Bailey  (2  Wood^ 
^^)i    Bradley,  J.,   seems  to  hold  that  a  demand, 
'^/^Aough  not  provable,  would  be  discharged  by  a  com- 
^sition.     I.  The  grounds  upon  which  sections  5117 
and  f)ll0  have  been  held  not  to  apply  to  composition, 
^oixld  seem  equally  strong  in  this  case,  viz.:  The  com- 
position clause  contemplated  leaving  all  questions  to 
t^e  decision  of  the  creditors.     II.  The  omission  to  spe- 
cifically extend  its  application  to  cases  of  composition 
is  significant.     III.  The  limitation  should  not,  by  im- 
plication,  be  extended  to  composition  cases,  in  the 
absence  of  a  very  clear  intent  to  that  effect.     It  will 
^nder  the  resort  to  composition  proceedings  impossi- 
"1^  in  a  large  number  of  cases.    IV.  There  would  seem 
to   be  many  reasons  for  excluding  from  a  share  in  the 
bankrupt  estate  claims  of  uncertain  value.    The  ex- 
P^n.se  and  delay  caused  to  the  other  creditors  if  the 
"^nkrupt  court  were  obliged  to  assess  the  amount  of 
*^ch   claims.      The  opportunity  thereby  offered    for 
^tablishing  fraudulent  and  fictitious  claims  against 
^^e   estate,  to  the  detriment  of  the  other  creditors. 
From  the  different  nature  of  the  two  proceedings,  these 
considerations  have  much  less  weight  in  composition 
Proceedings. 

By  the  Court.— Sedgwick,  J. — The  composition, 
on  which  the  defense  relies,  is  contained  in  the  addi- 
tional resolution,  varying  and  adding  to  the  resolution 
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passed  at  a  first  meeting.  If  that  additional  resolution 
has  validity  under  the  bankruptcy  act,  the  plaintiffs 
are  bound  by  its  terms.  There  had  been  a  former  reso- 
lution, duly  recorded  and  filed.  The  additional  resolu- 
tion extended  the  time  named  in  the  first  resolution, 
for  the  payment  of  the  composition  amounts,  and  by 
force  of  the  act  had  reference  to  the  statement  of  debts 
ordered  by  the  court  to  be  filed,  and  which  was  made 
by  the  debtor,  at  the  meeting  when  the  second  resolu- 
tion was  passed.  The  statement  of  debts  made  for  the 
purposes  of  the  first  resolution  did  not  contain  the 
names  of  the  plaintiffs  as  creditors  ;  but  at  a  general 
meeting  of  creditors,  called  for  the  purpose,  and  which 
was  the  same  meeting  called  to  vary  and  add  to  the 
first  resolution,  the  statement  was  corrected  by  insert- 
ing plaintiffs'  nanies.  The  additional  resolutidn  had 
reference  to  the  corrected  statement. 

By  section  17  of  the  bankruptcy  act  of  June  22, 
1874  (§6103,  -4.),  "The  provisions  of  a  composition, 
accepted  by  such  resolution,  in  pursuance  of  this 
section,  shall  be  binding  on  all  the  creditors  whose 
names  and  addresses,  and  the  amounts  of  the  debts  due 
to  whom,  are  shown  in  the  statement  of  the  debtor 
produced  at  the  meeting  at  which  the  resolution  shall 
have  been  passed,  but  shall  not  affect  or  prejudice  the 
rights  of  any  other  creditors."  This  section  clearly 
embraces  a  resolution  made  by  varying  or  adding  to  a 
former  resolution. 

The  statement  was  corrected  by  the  addition  of 
plaintiffs'  names,  under  that  part  of  the  same  section 
which  says,  "  Any  mistake  made  inadvertently  by  a 
debtor  in  the  statement  of  his  debts,  may  be  corrected 
upon  reasonable  notice  and  with  the  consent  of  a  gen- 
eral meeting  of  his  creditors." 

The  appellants  contend  that  the  bankruptcy  court 
had  no  jurisdiction  to  order  the  additional  resolatiou 
to  be  filed  and  recorded.    The  claim  is  that  the  juris- 
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diction  was  dependent  upon  the  existence  of  certain 
things  in  fact,  and  that  the  court  could  not  gain  juris- 
diction by  adjudging  that  the  facts  existed,  or,  in  sub- 
stance,  that  actual  facts  were  conditions  precedent  of 
the  rightful  jurisdiction.  These  facts  are,  that  to  vary 
or  add  to  a  composition  already  made,  the  resolution 
must  be  i)assed  by  persons  who  are  then  creditors,  the 
words  of  the  section  being:  "The  creditors  may  by 
resolution  ....  add  to  or  vary  the  provisions  of  any 
composition  previously  accepted  by  them  ;"  that  those 
who  passed  the  additional  resolution  were  not  creditors, 
inasmuch  as  they  had  received  the  amounts  under  the 
first  resolutions,  and  thenceforth  ceased  to  be  creditors. 
Also,  that  extending  the  time  of  payment  of  amounts 
already  paid,  did  not  add  to  or  vary  the  provisions  of 
the  composition  previously  accepted  by  them,  espe- 
cially as  the  statement  of  debts,  although  corrected  as 
to  plaintiffs'  names,  was  not  a  part  of  the  resolution. 
Also,  that  the  provision  "  that  any  mistake  made  inad- 
vertently, by  a  debtor,  in  the  statement  of  his  debts, 
may  be  corrected,"  does  not  and  was  not  Ibeant  to 
refer  to  the  omission  of  a  name  of  a  creditor. 

The  issue  is  to  be  determined  by  ascertaining  what 
the  bankruptcy  act  meant  should  be  presented  for  adju- 
dication, and  its  meaning  is  conclusive.  When  the 
terms  and  true  construction  show  that  the  court  is 
called  upon  to  examine  and  decide  a  particular  matter, 
the  court  then  obtains  jurisdiction  as  to  all  matters 
which  are  involved  in  the  examination,  and  its  decision 
cannot  be  re-examined  collaterally. 

In  the  proceedings  in  question,  the  first  steps  are 
taken  by  creditors  and  the  debtor,  and  these  steps 
do  not,  of  themselves,  involve  any  adjudication  by  the 
court.  But  a  resolution  having  been  passed,  the  act 
declares,  by  a  provision  that  is  applicable  to  both  reso- 
lutions and  additional  resolutions  :  "  Such  resolution, 
together  with  the  statement  of  the  debtor  as  to  his 
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assets  and  debts,  shall  be  presented  to  the  conrt,  and 
the  court  shall,  upon  notice  to  all  the  creditors  of  the 
debtor,  of  not  less  than  five  days,  and  upon  hearing, 
inquiie  whether  such  resolution  has  been  passed  in  the 
manner  directed  by  this  section,  and  if  satisfied  that  it 
has  been  so  passed,  it  shall,  subject  to  the  provisions 
herein  contained,  and  upon  being  satisfied  that  the 
same  is  for  the  best  interest  of  all  concerned,  cause 
such  resolution  to  be  recorded,  and  statement  of  assets 
and  debts  to  be  filed,  and  until  such  record  and  filing 
shall  have  taken  place,  such  resolution  shall  be  of  no 
validity." 

This  language  plainly  calls  upon  the  court  to 
pass  judioially  upon  the  sufficiency  of  the  preliminary 
steps,  to  give  a  right  to  have  the  resolution  recorded 
and  therefore  made  valid.  The  intent  of  the  act  is 
made  more  apparent  by  the  consideration  that  the 
terms  of  the  act,  as  to  what  is  necessary  to  perfect  the 
composition,  are  to  be  construed  in  their  relation  to  the 
policy  of  the  whole  act,  and  it  must  have  been  meant 
that  the* district  court  should  have  exclusive  judicial 
power  in  this  regard.  If  this  be  not  so,  the  district 
court  could  be  ousted  of  jurisdiction  by  any  other 
court,  that,  upon  its  own  interpretation,  should  decide 
that  some  of  the  terms  now  referred  to  did  not  have 
the  meaning  given  to  them  by  the  district  court. 

I.  therefore,  am  of  opinion  that  the  district  court 
possessed  jurisdiction  to  determine  the  validity,  under 
the  act,  of  the  ret  ipscB  of  the  additional  resolution, 
and  also  to  determine  that  such  resolution  was  to  be 
applied  to  ''the  statement  of  assets  and  debts"  that 
the  court  ordered  at  the  same  time  to  be  filed. 

I  do  not  see  that  the  court  assumed  a  jurisdiction 
not  conferred,  when  it  decided  that  the  omission  of  the 
plaintiffs'  names  from  the  first  statement  was  "a  mis- 
take made  inadvertently  by  a  debtor  in  the  statement 
of  his  debts."     The  argument  is,  that  the  act  meant  a 
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mistake  of  a  different  kind  from  an  omission  that 
resulted  in  the  persons  omitted  not  being  bound  by  the 
composition.  A  conclusive  answer  to  this  is,  that  if 
the  position  is  supposed  to  be  correct,  nevertheless,  it 
only  shows  that  an  error  was  made — not  that  the  court 
was  without  jurisdiction.  But  to  my  mind  it  is  not 
sound,  because  the  provision  as  to  who  shall  be  bound 
is  intended  to  become  operative  after  the  court  has 
exerted  its  due  x)owers  as  to  an  additional  statement 
and  resolution.  If  the  omission  were  a  mistake,  and 
has  been  corrected,  then  the  provision  as  to  who  shall 
be  bound  does  not  operate  in  plaintiffs'  favor. 

The  general  result  is,  that  the  court  in  bankruptcy 
competently  passed  upon  the  matters  which  the  learned 
counsel  for  the  appellant  has  maintained  could  be 
examined  collaterally  in  this  action. 

I  have  not,  as  yet,  intended  to  embrace  the  claim  that 
the  plaintiffs  did  not  have  the  notice,  which  the  bank- 
ruptcy act  provided  for  them,  and  therefore  that  they 
are  not  bound  by  the  composition.  This  may  be  set- 
tled, however,  by  adverting  to  the  proposition  already 
discussed.  Not  keeping  out  of  sight  that,  so  far  as  the 
first  resolution  was  concerned,  the  plaintiffs  were  not 
bound,  it  is  the  fact  that  they  had  due  notice  of  the 
proceedings  which  ended  in  the  additional  resolution, 
and  were  therefore  bound  by  the  competent  action  of 
the  court  in  respect  thereto.  Their  relation  to  the  con- 
troversy was  the  same  as  it  would  be  if  a  debtor  were 
allowed  to  bring  an  action  to  establish  the  validity  of 
a  composition  agreement  against  the  plaintiffs  as  cred- 
itors, and  they,  being  served  with  process  to  answer  as 
defendants,  were  bound  by  the  result  of  the  litigation, 
whether  they  defended  or  refused  to  defend.  The  proc- 
ess having  been  served,  the  court  could  competently 
require  of  them,  that,  before  opposing,  or  as  part  of 
their  defense,  they  should  make  due  proof,  according 
to  the  practice  of  the  court,  of  their  being  creditors  in 
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fact.  Having  received  due  notice,  their  omission  to 
prove  their  debt,  as  ordered  by  the  register,  was  volun- 
tary on  their  part,  but  had  no  reference  to  the  question 
of  jurisdiction. 

I  am  further  of  opinion,  that  the  second  promissory 
note,  that  fell  due  aft^r  the  first  resolution,  but  before 
the  meeting  for  the  additional  resolution,  was  bound 
by  the  composition.  On  the  literal  meaning  of  the  act, 
and  in  respect  of  the  assets  of  the  bankrupt  that  would 
go  to  an  assignee,  it  fell  due  before  any  dividend.  As 
to  the  composition  proceeding,  it  fell  due  before  the 
opportunity  had  passed  for  the  plaintiflfs  receiving  an 
amount  in  composition,  in  proceedings  that  were  com- 
petently held  to  be  valid.  From  what  has  been  said, 
it  follows  that  the  plaintiffs  are  bound  by  the  specifica- 
tion of  the  amount  of  indebtedness  due  to  them,  as 
made  in  the  statement  presented  by  the  debtor.  The 
plaintiffs  had  an  opportunity  to  have  the  amount 
increased  by  the  small  sum  which  makes  the  diffei-ence, 
and  voluntarily  omitted  to  object.  This  brings  them 
within  the  spirit  and  letter  of  the  provision,  that  the 
composition  shall  be  binding  on  all  the  creditors 
whose  names  and  addresses,  and  the  amounts  of  the 
debts  due  to  whom,  are  shown  in  the  statement  of  the 
debtor,  produced  at  the  meeting  at  which  the  resolution 
shall  have  been  passed. 

Judgment  affirmed,  with  costs. 


Van  Vobst,  J.,  concurred. 
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JAMES  J.  THOMSON,  as  Reoeiveb,  Plaintiff,  v. 
CHARLES  McGregor,  defendant. 

L  Beoeiider^a  bond, 

1.    SUBBTIBS'  LIABILITT. 

(a)  Non-paymeDt  by  receiver,  pursuant  to  order,  made  after  re- 
ceiver's removal  ordering  bim  to  pay  a  certain  sum,   *' being 
balance  of  trust  funds  in  bis  hands.'' 
1.   Ths  surety  is  licMe  for  the   amount  ordered  to  he  paid, 
although  not  a  party  or  privy  to  the  proceeding  resulting  in 
the  order. 
1.  Defense,  what  is  not.     The  surety  cannot  defend, 
either  wholly  or  in  part,  on  the  ground  that  the  re- 
ceiver Itefore  the  execution  of  the  bond,  had  disposed  of,  or 
since  its  execution  had  properly  disbursed  the  whole  of 
the  trust  funds,  or  of   a   part   thereof,  so  that  the 
whole  of  the  sum  mentioned  in  the  order  was  not 
at  its  date  in  his  hands.     The  order  is  conclusive  on 
him. 

(a)  Condition  of  bond  in  this  case.  *'  Now  the 
condition  of  this  bond  is  such  that  if  the  said 
.  .  .  shall  henceforth  faithfully  discharge  the 
duties  of  his  trust  as  said  receiver,  then  this  obli- 
gation to  be  void,  otherwise  to  be  in  full  force 
and  effect." 
2.  Plaintiff  who  may  be. 
a.  One  authorized  by  the  court  to  sue;  the  bond  running  to  the 

People  of  the  State  of  New  York. 
B.  A  receiver  appointed  in  the  place  of  one  removed,  may  sue  on 
the  bond,  given  by  the  removed  receiver;  he  is  the  party  in 
interest. 
H  Bond  to  the  people,  who  may  sue  on. 
1.  Sceewpra. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  April  7,  1879. 

Exceptions  directed  to  be  heard  at  general  term,  in 
first  instance,  after  verdict  directed  for  plaintiff. 
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The  complaint,  after  suflBciently  alleging  that  one 
Riker  had  been  appointed  by  the  court  of  common 
pleas,  in  an  action  there  pending,  receiver  of  all  the 
property,  &c.,  of  a  certain  firm,  further  alleged  that,  in 
pursuance  of  an  order  set  out,  the  defendant  here 
joined  in  a  bond  with  the  receiver,  conditioned  that  if 
the  said  Riker  "shall  henceforth  faithfully  discharge 
the  duties  of  his  trust  as  such  receiver,  then  this  obli- 
gation to  be  void,  otherwise  to  be  in  full  force  and 
effect ;"  that  by  a  certain  order,  &c.,  afterwards  made, 
the  receiver  "was  removed  from  his  position  as  said 
receiver,  and  ordered  to  pass  his  accounts,"  and  the 
plaintiff  was  thereupon  appointed  receiver,  &c.  ;  that 
in  the  accounting  by  said  Riker,  "an  order  was,  &c., 
duly  made  by  said  court  in  said  action,  adjudging  that 
there  was  a  balance  then  in  the  hands  of  him,  said 
Riker,  of  the  trust  funds,  that  he  had  received  as  said 
receiver,  &c.,  of  $2,099.27,  with  interest  from,  &c.,  and 
directing  said  Riker  to  forthwith  pay  said  sum  to  this 
plaintiff,  as  receiver,  as  aforesaid;"  that  on,  &c.,  the 
plaintiff  duly  demanded  payment  of  said  sum,  &c. 

The  answer,  in  substance,  alleged  that  the  said 
Riker  had,  from  the  time  of  the  execution  of  said 
bond,  in  all  things  faithfully  discharged  the  dutiei  of 
his  trust  as  receiver ;  that  defendant  was  not  a  party  to 
the  proceeding  for  the  accounting  by  Riker,  and  had 
no  notice  or  knowledge  of  its  pendency  ;  and  further, 
by  special  averments,  that  Riker  had  not  violated  any 
duty  of  his  trust. 

On  the  trial,  the  plaintiff  proved  the  allegation  of 
the  complaint  above  stated. 

The  defense  proved  that  the  defendant  was  -not  a 
party  to  and  had  no  notice  of  the  proceeding  in  which 
the  order  was  made  that  found  the  balance  against  the 
receiver. 

The  defendant  further  offered  to  prove  by  facts  spe- 
cially stated,  such  as  payments  made  by  the  receiver 
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before,  and  proper  payments  made  after,  the  execution 
of  the  bond,  that  the  receiver  had  performed  his  daty! 
The  court  refused  to  allow  the  testimony  offered,  and 
exception  was  taken. 

There  were  other  exceptions  noticed  in  the  opinion. 

The  court  directed  a  verdict  for  plaintiff,  and 
farther,  that  the  exceptions  be  heard,  in  the  first  in- 
stance, at  general  term. 

Andrew  Oilhooly^  attorney,  and  of  counsel,  for 
plaintiff,  urged  : — I.  The  bond  is  to  be  construed  and 
the  rights  of  the  parties  to  be  determined  as  if  the  bond 
had  been  conditioned  in  express  terms  that  said  Riker 
shall  henceforth  obey  all  orders  of  the  court,  touch- 
ing the  trust  fund  ;  and  the  order  directing  payment  is 
conclusive  (Schofieldt).  Churchill,  12  N.  Y.  665  ;  Thomas 
V.  Hubbell,  15  Id.  407.)  These  cases  **are  not  de- 
partures from,  or  exceptions  to  the  general  rule,  that  a 
judgment  concludes  only  parties  and  privies,  but  do 
not  fall  within  that  rule  at  all,  being  dependent  only  on 
the  principle  that  one  may  contract  to  be  answerable  to 
another  upon  such  lawful  conditions  as  he  pleases" 
(Thomas  v.  Hubbell,  supra).  The  following  cases  il- 
lustrate the  distinction :  Douglass  v,  Rowland,  24 
Wend.  36 ;  Rapelye  v.  Prince,  4  Hill,  119,  122. 

W.  U.  NortJirap,  attorney,  and  of  counsel,  for  de- 
fendant, urged : — I.  The  defendant's  bond  was  exe- 
cuted more  than  six  months  after  Riker  began  to  dis- 
charge his  trust  as  receiver,  and  such  being  the  fact, 
the  word  "henceforth"  was  interlined  in  the  condi- 
tion, so  that  the  obligation  was  simply  that  he  would, 
from  that  time,  faithfully  discharge  his  trust.  Under 
this  restriction,  the  defendant  executed  the  instru- 
ment, and  bound  himself  only  for  the  faithful  discharge 
of  his  trust  in  the  future.  The  court,  therefore,  erred 
in  ruling  that  the  bond  covered  all  the  acts  of  the  re- 
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ceiver  before  the  execation  thereof.  It  is  a  funda- 
mental principle  that  "a  surety  can  only  be  charged 
where  the  case  is  brought  within  the  precise  terms 
of  his  contract."  "Thus,  the  condition  of  a  bond 
may  be  considered  to  explain  the  obligatory  part" 
(2  Parsons  on  ConL  503 ;  Birckhead  v.  Brown,  6 
Hill,  634,  640,  641 ;  McCluskey  v,  Cromwell,  11  N.  T. 
698  ;  Willet  v.  Kipp,  12  Hun,  476).  In  the  case  of 
Bissell  V.  Saxton  (66  N.  T.  60),  the  court  of  ap- 
peals say  that  "the  engagement  of  the  surety  is  for 
his  future,  and  not  his  past  conduct ;  and  it  would 
be  a  gross  imposition  upon  them,  in  the  absence  of  a 
special  stipulation  to  that  effect,  to  import  into  their 
undertaking  responsibility  for  prior  delinquencies. 
This  has  been  frequently  recognized"  (citing  Myers 
V.  United  States,  1  McLean,  493 ;  Farrar  v.  United 
States,  5  Pet  372,  389;  United  States  v.  Boyd,  15 
Pet.  187 ;  Vivian  v.  Otis,  1  American  R.  199  ;  Willet 
V.  Kipp,  12  Hun,  474).  The  case  of  Schofield  o.  Hustis 
(9  Hun,  167),  is  clearly  distinguished  from  defend- 
ant's  case.  The  bond  filed  in  that  case  was  condi- 
tioned, among  other  things,  that  the  executor  ^' shall 
obey  all  orders  of  the  surrogate,  touching  the  admin- 
istration of  the  estate  committed  to  him."  The  court 
say,  ''  the  bond  was  not  conditioned,  that  defendant 
Churchill  would  account  for  all  moneys  received 
thereafter;  it  was  that  he  should  obey  all  orders  of 
the  court,  touching  the  estate." 

II.  To  the  accounting  of  Riker  the  defendant  was 
not  a  party,  but  an  entire  stranger,  having  no  knowl- 
edge of  it  until  payment  of  the  alleged  deficiency  was 
demanded  of  him.  It  is  therefore  submitted  that  he  is 
in  no  manner  bound  or  concluded  by  the  order  of  the 
court  of  common  pleas  on  s^^id  accounting.  Being  a 
stranger  to  that  proceeding  against  Riker,  he  had  no 
opportunity  to  examine  witnesses,  or  to  defend  himself, 
or  to  appeal  from  the  order  (1  Phillips  Eoidence,  2 
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ed.  326,  327 ;  2  Cawen  A  HiWs  Notes  to  PhiUips  Em- 
dence^  815,  816,  note  669).  The  case  of  Hotclikisd  v, 
Piatt  (7  HuTiy  66),  by  implication,  sustains  the  principle 
that  no  one  who  is  not  a  party  to  the  proceeding  can 
appeal  from  an  order  to  which  he  was  a  stranger,  and 
therefore  he  is  not  1i)onnd  by  it,  except  in  certain  cases, 
by  the  terms  of  the  contract,  cited  in  the  3d  point 
(Swartwont  v.  Payne,  19  Johns,  294;  Bartlett  v. 
Campbell,  1  Wend.  60 ;  Douglass  v.  Rowland,  24  Id. 
35,  52-69 ;  Clark  v.  Montgomery,  23  Barb.  464). 

III.  The  following  cases  established  the  principle 
that  where  the  surety  has  notice  and  acts  upon  it ;  or 
where,  by  the  terms  of  the  contract,  he- waives  notice 
of  adjustment  of  his  liability ;  or  consents  to  an  ex 
parte  adjustment  of  the  sum  he  is  obligated  to  pay ; 
he  will  be  bound  to  pay  the  amount  fixed  upon.  This 
is  the  essence  of  his  contract,  except  when  he  acts  on 
notice  (Blasdale  «.  Babcock,  1  Johns.  618 ;  Kip  v. 
.  Brigham,  6  Id.  169 ;  Poillon  v.  Volkenning,  11  ffunj 
385  ;  Hotchkiss  v.  Piatt,  7  Id.  66 ;  Methodist  Church 
t).  Barker,  18  If.  T.  463 ;  Cuddeback  v.  Kent,  6  Paige, 
92,  97,  98). 

lY.  It  is  submitted  that  inasmuch  as  the  bond  only 
covered  future  breaches  of  trust  and  that  the  defend- 
ant was  not  concluded  or  bound  by  the  proceedings  in 
the  accounting,  that  the  plaintiff  should  have  alleged  in 
his  complaint  a  specific  breach  of  trust,  after  the 
.  execution  of  the  bond,  and  also  the  precise  amount  of 
damages  for  which  the  defendant  was  liable  for  Hiker's 
dereliction  of  duty  after  the  bond  was  given,  and  should 
have  shown  affirmatively  a  case,  under  such  pleadings, 
against  the  defendant.  Hence  the  court  erred  in 
denying  the  defendant's  motion  to  dismiss  the  com- 
plaint, on  the  ground  that  it  does  not  contain  facts 
sufficient  to  constitute  a  cause  of  action.  And  fcr  like 
reason  the  court  erred  in  denying  the  motion  to  dismiss 
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the  complaint  on  the  ground  that  the  plaintiff  had  not 
established  a  cause  of  action. 

V.  The  motion  made  by  defendant  to  dismiss  com- 
plaint because  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  should  have  been  granted, 
on  the  grounds:  1st.  The  complaint  alleges  that 
the  bond  upon  which  the  action  is  brought  was 
given  to  the  people  of  the  State  of  New  York,  and  not 
to  the  plaintiff,  and  it  does  not  appear  from  the  com- 
plaint that  he  has  any  interest  in  it,  by  assignment  or 
otherwise ;  hence  he  cannot  maintain  this  action 
(Annett  v.  Kerr,  28  How.  324).  Section  814  of  Code  of 
Civil  Procedui'e,  relates  only  to  a  bond  given  as  pre- 
scribed by  law.  There  is  no  law  requiring  a  receiver  of 
copartnership  property  to  give  a  bond ;  it  is  discretionary 
with  the  court  whether  such  bond  shall  be  required  or 
not,  hence  this  bond  is  not  such  a  bond  as  is  provided 
for  by  that  section.  2d.  Complaint  alleges  that  Riker 
was  appointed  receiver,  &c.,  July  9,  1874;  that  the 
bond  was  given  January  30,  1876,  for  the  faithful 
performance  of  his  duties  after  that  time,  but  contains 
no  allegation  that  Riker  did  not  faithfully  perform  his 
duties  as  receiver,  after  the  giving  of  said  bond ;  or  any 
allegation  showing  any  liability  on  the  part  of  de- 
fendant, and  no  liability  can  be  inferred  against  a 
surety. 

VI.  But  if  the  introduction  of  the  order  made  by 
the  court  of  common  pleas  established  a  prima  facie 
case  against  the  defendant,  but  which  is  not  conceded, 
the  court  erred  in  holding  it  conclusive  for  the  sum 
demanded,  and  in  excluding  the  testimony  of  Riker, 
which  was  offered  by  the  defendant,  to  show  that  no 
breach  of  his  trust  had  been  committed  after  the  exe- 
cution of  the  bond. 


By  the  Court. — Sedgwick,  J. — The  most  impor- 
tant question  is  whether  the  refusal  of  Riker  to  pay  the 
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amonnt  which  the  order  directed  him  to  pay  was  a 
breach  of  the  condition  of  defendant's  bond.  The  con- 
dition was,  ^^  that  if  the  said  Riker  shall  henceforth 
faithfally  discharge  the  duties  of  his  trust  as  such 
receiver,  then  this  obligation  to  be  void,  &c."  The 
only  omission  to  discharge  faithfully  his  duty  was  the 
refusal  to  i)ay  as  commanded  by  the  order. 

There  is  no  doubt  that  the  order  was  competently 
made,  and  was  binding  upon  Eiker  ;  but  the  appellant 
claims  that  it  does  not  show  or  prove,  as  dgainst  the 
defendant,  who  was  not  a  party  or  privy  to  the  order, 
that  Hiker  did  not  faithfully  discharge  the  duties  of 
his  trust.  But  there  seems  to  be  no  room  for  doubt,  if 
it  were  a  duty  of  the  receiver's  trust  to  obey  the  or- 
der, and  the  refusal  to  pay  was  the  reverse  of  a  faith- 
ful discharge  of  duty  ;  the  condition  of  the  bond  was 
broken.  In  such  a  case,  the  defendant  has  contracted 
that  the  receiver  will  pay,  and  the  order  and  the  pro- 
ceedings leading  to  it  do  not  comprise  something  that 
is  binding  upon  the  defendant  as  an  adjudication,  but 
are  evidence  of  the  facts  as  to  violation  of  duty  in 
obeying  the  order..  Of  course,  if  they  were  to.  be  used 
as  evidence  of  some  former  misappropriation  of  money, 
and  the  defendant  was  to  be  bound  only  if  such  a  mis- 
appropriation were  shown,  they  would  be  incompetent 
against  the  defendant. 

The  cases  against  sureties  upon  executors'  or  admin- 
istrators' bonds  are  not  precedents  here,  for  such  bonds, 
following  the  statute,  specifically  provide  in  the  condi- 
tion that  the  principal  shall  obey  the  orders  of  the  sur- 
rogate. Judge  CowEN,  who  delivered  the  opinion  in 
Douglass  V.  Rowland  (24  Wend,  35),  in  deciding  Jack- 
son V.  Griswold  (4  Hilly  531),  gave  an  illustration  which 
is  in  point  here.  He  said  that  the  case  of  Willey  v. 
Fault,  6  Cow.  74),  was  not  cited  by  counsel  in  Douglass 
V.  Howland,  and  was  overlooked  by  the  court.  ''The 
action  was  against  the  surety,  in  a  probate  bond  condi- 
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tioned,  among  other  things,  that  the  executor  should 
settle  the  estate  according  to  law.  The  evidence  offered 
was  a  judgment  against  the  executor,  an  execution  and 
demand  of  payment,  which  the  executor  refused  to 
make,  though  he  had  assets.  The  judgment  was  held 
to  be  conclusive.  With  deference,  it  seems  to  me  that 
a  judgment  against  the  executor  and  a  refusal  to  i)ay, 
the  estate  having  assets,  were,  per  se,  within  the  terms 
of  the  condition.  The  test  of  a  failure  to  settle  accord- 
ing to  law  was  an  unpaid  judgment,  and  the  case  was 
therefore  the  same  in  effect  as  if  the  condition  had 
said,  we  will  abide  all  judgments  that  shall  be  obtained 
against  the  executor.^'  I  cannot  think  that  there  has 
been  a  faithful  discharge  of  duty  by  a  receiver,  when 
he  refuses  to  account  and  pay  as  directed  by  an  order, 
which  specifically  designates  his  duty  in  that  respect. 

It  is  urged  as  a  ground  of  reversal,  that  in  the  exact 
construction  which  it  is  claimed  is  due  to  a  surety's 
contract,  a  recovery  here,  on  the  ground  that  has  been 
stated,  cannot  be  maintained,  for  the  reason  that, 
before  the  order,  the  principal  had  been  removed  from 
the  receivership,  and  thenceforward  his  act  or  omis- 
sions could  not  be  the  violation  of  the  duties  of  a  trust, 
which  could  only  exist  when  the  receivership  was  in 
existence.  I  think  the  proper  construction  is,  that  the 
defendant  was  to  be  bound,  so  long  as  there  was  any 
duty  of  his  principal's  trust  to  be  performed,  and  that 
included  a  duty  of  the  trust  yet  to  be  performed  after 
his  expulsion  from  the  office.  The  trust  and  the  duty 
springing  from  it  remained. 

I  am  also  of  opinion  that  the  order  permitting  the 
plaintiff  to  prosecute  the  bond,  authorized  him  to 
bring  this  action.  The  people  of  the  State  had  no 
property  interest  in  the  chose  in  action.  By  due  author- 
ity from  the  people,  the  court  had  used  their  name  as 
the  obligee,  that  the  real  party  in  interest  or  bene- 
ficiary, according  to  circumstances,   might  have  the 
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benefit  of  the  contract.  It  is  as  if  the  name  of  the 
clerk  or  of  a  third  party  had  been  competently  used  * 
for  the  pari)ose.  A  formal  assignment  was  not  neces- 
.isary.  The  circumstances  were  equivalent  to  that,  even 
if,  under  the  Code,  the  plaintiff  had  not  an  absolute 
right,  as  a  party  in  interest,  subject  to  the  direction  of 
the  court.  The  court  has  ordered  that  the  plaintiff 
prosecute  the  bond,  and  for  formal  puri)oses  may  be 
deemed  authorized  by  the  obligee  to  make  such  order. 

The  plaintiff,  as  receiver  appointed  to  succeed 
Riker,  is  the  party  in  interest,  and  the  measure  of 
damages  is  the  amount  he  would  have  received  if  the 
duty  of  x>aying  the  sum  named  in  the  order  had  been 
performed. 

The  defendant's  exceptions  are  overruled,  and  judg- 
ment ordered  for  plaintiff,  on  verdict,  with  costs. 

Speib,  J.,  concurred. 


THE  AMERICAN  NATIONAL  BANK  OF  NEW 
YORK,  Plaintiff  and  Respondent,  v.  WIL 
LIAM  A.  WHEELOCK,  Dependant  and  Appel- 
lant. 

I.  Evidence. 
1.   presumption   prom   WITNESS'S    OWN    TESTIMONY 
THAT  PACT  IS  THE  REVERSE  OF  THAT  WHICH  HE  TES- 
TIFIES rr  TO  HAVE  BEEN,  WHEN  IT  DOES  NOT  ARISE, 
(a)  When  a  plaintiff,  to  fasten  a  liability  on  a  defendant  by 
reason  of  an  act  done  between  a  persoti  acting  on  behalf  of 
the  plaintiff,  and  the  defendant,  calls  as  a  witness  ho  who 
acted  on  plaintiff's  behalf,  who  testified  that  the  act  done  (to 
wit,  the  payment  of  a  sum  of  money)  was  dono  under  such 
circomstances  as  not  to  fasten  a  liability  on  the  defendant  (to 
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wit,  as  compensation,  pursuant  to  an  agreement  between 
plaintiff  and  defendant,  of  which  the  witness  had  no  per- 
sonal knowledge,  for  services  rendered  by  the  latter  to  the 
former),  and  who,  upon  a  further  examination  by  plaintiff,  in 
the  nature  of  a  cross-examination,  allowed  on  the  assumption 
that  he  was  an  adverse  witness,  gives  evidence  tending  to 
show  that  his  first  statement  as  to  the  circumstances  under 
which  the  act  was  done  was  incredible  (viz. :  an  inability  to 
state  what  the  services  were  for  which  the  payment  was 
made,  or  to  show  how  and  why  it  was  that  all  the  services 
which  the  witness  had  detailed  were  not  fully  compensated 
under  an  agreement  between  the  parties,  without  the  payment 
in  question),  it  cannot  he  in/erred,  that  the  transaction  must 
have  been  of  a  kind  that  made  the  defendant  responsible. 
1.  If  the  examination,  in  the  nature  of  a  cross-examination, 
successfully  showed  the  first  statement  to  be  incredible, 
the  whole  account  of  the  witness  must  go  for  nothing,  as 
not  shown  by  a  credible  witness. 
a.    ADMISSION    OF    EVIDENCE    PROPER   AT    THE    TIME 
WHEN  GIVEN, 
(a)  Cause  fob  reversal,  when. 
1.  Where,  under  one  of  the  aspects  of  the  case  as  presented 
by  the  complaint,  evidence  was  given  (under  objection  as 
to  its  relevancy)  as  to  a  transaction  between  a  plaintiff  or 
his  agent,   and  a  third  person  named  in  the  complaint, 
tending  to  show  a  great  wrong  committed  on  such  third 
person,  with  a  view  of  sustaining  a  charge  made  in  the 
complaint,  of  a  conspiracy  between  the  defendant  and  such 
third  person,  and  no  evidence  is  wbsequently  given  connecting 
the  defendant  with  such  transaction^  and  the  case  is  submitted 
to  the  jury  in  an  aspect  to  which  the  evidence  so  given  has  no 
relevancy,  and  there  is  conflict  of  evidence  as  to  those  facts 
which  are  relevant  to  the  aspects  in  which  the  case  was 
put  to  the  jury,  the  fact  that  such  evidence  may  have 
injuriously  affected  the  defendant  in  its  effect  on  the  jury, 
as  tending  to  excite  sympathy  for  one  side  and  animosity 
to  the  defendant,  calls  for  a  new  trial. 

1.  A  FORTIORI,  when  the  wrong  as  to  which  the  evi- 
dence is^iven  is  of  a  character  entirely  different  from 
the  conspiracy  alleged  in  the  complaint. 
8.  IMPROPER,    EFFECT    OF,  WHEN    NOT    OBVIATED   BY 
CHARGE. 
(a)  Although  the  case  is  put  to  the  jury  in  an  aspect  on  which 
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the  evidence  has  no  possible  bearing,  yet  if  it  is  calculated  to 
prejudice  the  jury  against  the  party  as  against  whom  it  was 
received  and  against  whom  the  jury  found,  on  a  conflict  of 
evidence  as  to  the  facts  which  do  bear  on  the  case  in  the 
aspect  in  which  it  was  put  to  the  jury,  Ua  effect  i$  not  obviated 
by  the  manner  of  th^  mbmis»ion. 

n.  MONBT   HAB  AND  RECEIVED. 

1.  AGENT,  ACTION  LIES  AGAINST  HIM  ALTHOUGH  HE 
HAS  PAID  OVER  TO  HIS  PRINCIPAL,  WHEN. 
(a)  When  an  agent  of  a  bank,  without  authority,  either  because 
the  authority  has  not  been  conferred  by  the  bank  as  a  fact, 
or  because  it  has  no  power  under  its  charter  to  confer  such 
power,  pays  away  its  money  to  an  officer  and  agent  of  another 
bank/<?r  his  hanky  and  such  officer  knows  that  there  is  no 
authority  to  pay  the  money  and  that  his  bank  has  no  right  to 
take  it,  he  ie  liable  pertionaUy  for  the  money,  whether  or  not  he  is 
paid  it  over.    This  is  the  general  rule. 

Query.    Whether  he  would  be  liable,  if  the  payment  was 
made  to  satisfy  a  claim  made  bona  fide,  although  its  char- 
acter be  such  that  in  a  case  made  between  the  principals 
it  might  turn  out  to  be  unfounded. 
2.  Forms  of  complaint  in. 
(a)   A  form  in  subst^mce  like  the  former  conmion  count,  alleging 
money  had  and  received  by  defendant  to  and  for  the  use  of 
plaintiff,  is  sufficient. 

1.  Insufficiency  under  the  form,  A  complaint  merely  alleg- 
ing that  defendant,  without  any  consideration  thsrefor,  did 
obtain  the  money  from  plaintiff,  is  insufficient.  It  is  not 
equivalent  to  stating  that  the  money  was  received  for  the 
use  of  plaintiff. 

(a)  Effect  of  preoimis  aUegations.  When  the  complaint 
contains  allegations  showing  the  manner  in  which  the 
money  was  obtained,  the  allegation  of  no  considera- 
tion must  be  considered  as  made  in  reference  thereto, 
and  as  being  substantially  an  allegation  that  by  reason 
of  the  matters  so  alleged  there  was  no  consideration. 
\P)  The  complaint  may  set  forth  the  special  circumstances  which 
<ireate  the  liability. 

W     XiFFBCT  OF  FORM  OF  C03CPLAINT  AS  CONTROLLINQ  BYIDENOE. 

'^-  Under  the  first  form,  any  special  circumstance  which  creates 

the  liability  may  be  proved. 
^-  Under  the  second  form,  the  plaintiff  is  confined  to  proof 
of  the  special  circumstance  alleged. 
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m.  Evidence. 
1.  Controlled  bt  fobh  of  complaint. 
(a)  See  money  had  and  received,  ntpra. 

Before  Sedgwick  and  Van  Vobst,  J  J. 

Decided  April  7,  1879. 

Appeal  from  judgment  entered  upon  the  verdict  ^of 
a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial. 

The  complaint  alleged  the  plaintiflf,  on>  &c.,wa8,  &c., 
an  incorporated  national  bank,  and  that  the  defendant 
was  president  of  the  Central  National  Bank  ;  that  at  the 
times,  &c.,  an  association  of  banks  known  as  the  Clear- 
ing-House,  existed,  for  the  purpose  of  facilitating  the 
settlement  of  exchanges  and  balances  between  the 
members  of  the  association ;  that  the  plaintiff  was  not  a 
member  ;  that  the  Central  Bank  was  ;  that  it  was  essen- 
tial to  the  credit  of  the  plaintiff  that  its  exchanges 
and  balances  should  be  settled  at  the  Clearing-House. 

That  this  plaintiff,  desirous  to  secure  these  advan- 
tages, prior  to  the  year  1869,  entered  into  an  agreement 
with  the  said,  the  Central  National  Bank  of  the  city  of 
New  York,  by  which  it  agreed,  for  the  consideration 
hereinafter  mentioned,  to  loan  its  credit  and  money  to 
this  plaintiff,  sufficient  to  enable  it  from  time  to  time, 
through  said  last-named  bank,  to  effect  the  settlement 
of  its  exchanges  with  other  banks,  and  its  clearances 
through  the  medium  of  said  association ;  in  considera- 
tion whereof  this  plaintiff  agreed  to  keeper  deposit 
with  the  said  last-named  bank  the  sum  of  $50,000. 
That  said  x>arties  acted  under  said  agreement  for  sev- 
eral years,  including  the  years  1869  and  1870,  the  said 
defendant  during  that  time  being  president  as  afore- 
said. That  previous  to,  and  during  said  last-named 
years,  the  said  plaintiff  was  financially  embarrassed 
and  in  impaired  credit,  and  unable,  without  great  effort 
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and  sacrifice,  to  maintain  itself,  and  pass  the  examina- 
tions from  time  to  time  made  by  the  bank  examiners, 
appointed  by  the  comptroller  of  the  currency  of  the 
United  States  under  the  laws  of  Congress.  That  at  the 
times  aforesaid,  Charles  Callender  was  such  bank  ex- 
aminer, having  visitorial  power  over  the  banks  located 
in  said  city  under  said  laws.  That  the  said  Charles 
Callender  and  the  said  defendant,  prior  to  July  29, 
1869,  oppressively  and  unlawfully  conspired  together  to 
extort  money  from  this  plaintiflf,  by  taking  advantage 
of  the  embarrassed  condition  of  this  plaintiff,  and  by 
threats  that  the  said  Charles  Callender  would  use  his 
power  as  such  bank  examiner  to  expose  said  condition 
of  this  plaintiff,  and  subject  it  to  the  custody  of  a  re 
ceiver,  under  the  laws  of  Congreas  in  that  behalf,  and 
by  threats  to  withdraw  the  aforesaid  aid  of  the  Central 
National  Bank  of  the  city  of  New  York,  whereby  this 
plaintiff  would  be  disenabled,  from  the  settlement  of 
its  exchanges  and  accounts  with  other  banks  of  said 
city,  in  the  mode  requisite  for  the  maintenance  of  its 
credit  and  business  through  said  Clearing- House  ;  and 
thereafter  the  said  defendant,  by  the  means  aforesaid, 
and  the  use  of  such  threat,  and  without  any  considera- 
tion therefor,  and  with  intent  to  extort  money  from 
this  plaintiff,  did,  on  or  about  July  29,  1869,  obtain 
from  this  plaintiff  the  sum  of  $5,000 ;  and  on  or  about 
July  6, 1870,  did,  by  the  same  means,  obtain  the  further 
sum  of  $500 ;  and  said  sums  were,  at  the  dates  afore- 
said, under  the  circumstances  aforesaid,  paid  by  this 
plaintiff  to  the  said  defendant,  and  said  defendant  has 
not  since  repaid  the  same,  or  any  part  thereof. 

The  answer  admitted  the  relation  of  the  two  banks 
to  the  Clearing-House ;  that  the  plaintiff's  bank  was 
financially  embarrassed ;  denied  the  allegation  as  to  the 
fraudulent  and  oppressive  means  of  obtaining  the 
money,  and  that  the  defendant  obtained  the  money, 
and  proceeded : 

Vol.  xra.— 14 


I 
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'*  And  for  a  further  answer,  this  defendant  says  : 
''That  the  Central  National  Bank  of  the  city  of 
New  York  rendered  services  to  the  plaintiflfs,  on  various 
days,  between  June  1,  1867,  and  July  29,  1869,  which 
said  services  were  of  great  value  to  the  plaintiffs,  and 
that,  in  consideration  of  such  services,  and  as  a  com- 
pensation therefor,  the  plaintiffs  paid  to  said  Central 
National  Bank,  on  July  29,  1869,  the  sum  of  $5,000. 

''  That  the  plaintiffs  paid  the  same  voluntarily,  and 
without  demand  from  the  said  Central  National  Bank 

* 

of  the  city  of  New  York. 

"That  the  said  sum  of  money  is  the  same  sum  of 
money  and  the  same  payment,  falsely  alleged  in  the 
complaint  to  have  been  made  to  this  defendant  on  the 
date  aforesaid. 

'*  And  for  a  further  answer,  defendant  says : 

''That  on  July  6,  1870,  Joseph  Poole  was  the  presi- 
dent of  the  plaintiffs. 

"That  said  Joseph  Poole,  on  said  last  mentioned 
date,  paid  to  the  Washington  Heights  Presbyterian 
Church,  of  which  church  this  defendant  was  the 
treasurer,  the  sum  of  $500,  and  that  said  sum  of  $500 
is  the  same  sum  of  money  and  the  same  payment 
falsely  alleged  by  the  plaintiffs  in  their  complaint  to 
have  been  made  to  this  defendant  on  the  date  afore- 
said.'* 

The  facts,  that  refer  to  the  exceptions  passed  upon 
on  the  appeal,  sufficiently  appear  in  the  opinion  of  the 
court. 


Martin  &  Smithy  attorneys,  and  Aaron  Pennington 
Whitehead^  of  counsel,  for  appellant,  urged : — Officers 
of  a  corporation  are  its  agents,  and  the  relation  be- 
tween tlie  corporation  and  its  officers  is  that  of  prin- 
cipal and  agent  {Field  on  Corp.  §  184 ;  Angell  &  A. 
on  Corp.  c.  9;  Story  Agency,  §§  16,  52,  53).  The 
defendant   acted    as    agent    of   the  Central  National 
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Bank  in  rebeiving  the  $5,000,  and  as  agent  of 
the  Washington  Heights  Presbyterian  Church  in  re- 
ceiving the  $500.  The  general  rale  of  law  is,  that 
if  the  principal  is  liable,  the  agent  is  not ;  and  if 
the  agent  is  bound,  the  principal  is  not  {Field  on 
Corporations^  §  211).  It  is  the  well  settled  law  of  this 
State,  that  a  known  agent  receiving  money  for  his 
principal,  without  fraud,  duress  or  mistake,  is  not 
liable  to  an  action  on  behalf  of  a  third  person,  who 
is  ultimately  entitled  to  the  money,  for  neglecting  to 
pay  the  same  upon  a  request,  even  although  he  has  not 
paid  it  to  his  principal  (Calvin  o.  Holbrook,  2  iV.  T. 
126 ;  Hall  v.  Lauderdale,  46  If.  F.  70).  But  where 
money  has  been  paid  to  an  agent,  for  the  use  of  his 
principal,  under  such  circumstances  that  it  can  be  re- 
covered back  from  the  principal,  and  the  agent  has 
paid  it  over,  it  is  the  unquestioned  law  that  he  is  no 
longer  liable  to  an  action  to  recover  it  back  by  the  party 
making  the  payment  (Mowatt  v.  McLelan,  1  Wend. 
173 ;  Duflf  T).  Buchanan,  1  Paige^  453 ;  La  Parge  v. 
Kneeland,  7  Cow.  466  ;  Costigan  v.  Newland,  12  Barb. 
456 ;  Stephens  v.  Badcock,  3  5.  <fe  Ad.  354 ;  Sims  v. 
Brit  tain,  4  Id.  375 ;  Pinto  7).  Santos,  5  Taunt.  447 ; 
Snowdon  v.  Davis,  1  Id.  359).  And  in  the  execution 
of  a  contract,  whei'e  the  purpose  to  act  for  a  corpora- 
tion is  manifest,  and  where  it  does  not  appear  that 
there  is  an  intention  to  assume  personal  responsibility, 
the  corporation,  and  not  the  oflScer,  will  be  bound 
thereby  {Field  on  Corporations^  §  197,  and  cases  there 
cited ;  Dillon  on  Municipal  Corporations^  %  376 ; 
Story  on  Agency^  §  154,  p.  212,  note ;  Bank  of  the 
Metropolis  v.  Guttschlick,  14  Pet.  19  ;  Denny  v.  Man- 
hattan Co.,  2  Dm.  115  ;  affirmed,  5  Id.  639). 

III.  The  moneys  were  paid  for  a  good  and  valuable 
consideration. 

^  IV.  If  the  payment  of  these  moneys  be  regarded  as 
a  gift,  they  cannot  be  recovered,  upon  the  principle: 
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that  in  the  absence  of  fraud,  executed  gifts  i7iter  vivos 
are  irrevocable. 

A  gift,  once  executed,  is  irrevocable  and  binding, 
as  concerns  the  parties  thereto,  and  the  executors,  ad- 
ministrators and  others  who  derive  title  through  either, 
or  sta^nd  as  mere  representatives,  unless  such  mental 
incapacity,  fraud,  force  or  other  error  may  be  set  up 
on  behalf  of  the  donor  or  donee  as  will  usually  invali- 
date contracts. 

Of  course,  so  far  as  concerns  the  donor's  creditors 
and  subsequent  bona  fide  purchasers  without  notice, 
or  in  case  of  a  gift  of  that  which  one  does  not  own,  the 
transfer  cannot  operate  to  the  extent  of  defrauding  one 
whose  right  is  thus  paramount  to  that  of  the  donee, 
and  such  persons,  under  suitable  limitations,  may  im- 
peach the  gift  accordingly  (2  Scjiouler  on  Personal 
Property^  114 ;  Clarke  v.  Butcher,  9  Oow.  674 ;  Mowatt 
7),  Wright,  1  Wend,  355 ;  Supervisors  of  Onondaga  v. 
Briggs,  2  Den.  26 ;  Wyman  v.  Farnsworth,  3  Barb. 
369;  Mut.  Life  Ins.  Co.  v.  Wager,  21  Id.^  354;  Sprague 
«.  Birdsall,  2  Cow.  419 ;  New  York  &  Harlem  R.  R. 
Co.  V.  Marsh,  12  N.  Y.  308). 

The  fact  that  in  this  case  the  donor  was  a  corpom- 
tion,  and  that  its  charter  did  not  authorize  such  a 
gift,  would  not  vary  the  principle  of  law  {Angell  & 
Ames  on  CorporationSy  note  a,  p.  243).  The  question 
is  very  fully  discussed  in  Bissell  v.  Michigan  Southern 
&  Northern  Indiana  R.  R.Co.,  22  N.  Y.  258.  To  the 
same  effect,  see  opinion  of  Comstock,  Ch.  J.,  in  Parish 
V.  Wheeler,  22  N.  Y.  494. 

V.  There  was  manifest  error  in  admitting  the  testi- 
mony of  conversations  and  transactions  between  Char- 
les Callender  and  the  president  of  the  American  Na- 
tional Bank,  at  which  conversations  the  defendant  was 
not  present,  and  with  which  transactions  he  had  no 
connection  whatever.  Such  testimony  was  calculated 
to  prejudice  the  minds  of  the  jury.     The  claim  of  the 
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plaintiffs  was  that  Callender  and  the  defendant  had 
conspired  to  extort  money  from  the  plaintiffs.  But 
anything  which  transpired  between  Callender  and  the 
president  of  the  plaintiffs,  in  the  absence  of  the  defend- 
ant, without  his  knowledge,  is  not  admissible,  upon  any 
principle  of  law. 

In  view  of  the  fact  that  there  is  not  a  scintilla  of 
testimony  in  the  case  tending  to  show  any  conspiracy 
between  Callender  and  the  defendant,  of  what  possible 
consequence  was  it,  whether  there  were  any  trans- 
actions, lawful  or  unlawful,  between  the  president  of 
the  plaintiffs  and  Callender  ?  The  object  of  the  plaint- 
iffs' counsel,  evidently,  was  to  create  confusion  in  the 
minds  of  the  jury,  and  to  induce  them  to  believe  that 
the  defendant  was  in  some  way  mixed  up  with  what 
took  place  between  Callender  and  the  president  of  the 
plaintiffs.  The  verdict  should  be  set  aside  upon  these 
exceptions,  if  for  no  other  reason. 

Beach  &  Btowu^  attorneys,  and  Wm,  A.  BeacJi^  of 
counsel,  for  respondent,  among  other  things,  urged : — I. 
Although  the  complaint  alleges  that  the  moneys  sought 
to  be  recovered  were  oppressively  extorted  from  the 
plaintiff  by  means  of  a  conspiracy  between  the  defend- 
ant and  the  bank  examiner  Callender,  proof  of  the 
combination  was  not  essential  to  a  recovery.  It  is 
sufficient  if  it  appeared  that  defendant  had  obtained 
the  property  of  plaintiff  without  consideration  and 
tortiously.  This  would  be  so  had  several  been  joined 
in  the  action  as  co-conspirators.  No  confederacy  being 
proved,  a  recovery  could  be  had  against  a  single  de- 
fendant, against  whom  a  tort  was  proven,  with  damage 
to  plaintiff  (Hutchins  v.  Hutchins,  7  Hlll^  104 ;  Savarty 
c.  Vanarsdale,  65  Penn.  507 ;  Jones  v.  Baker,  7  Cow, 
445;  Gardiner  v.  Pollard,  10  Bosw,  674,  687;  Patten 
D.  Gurney,  17  Mass.  182,  186 ;  Sheehan  v.  Shanahan, 
5  H(m.  Pr.  461 ;  Conaughty  v.  Nichols,  42  N.  T.  83 ; 
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Austin  V.  Rawdon,  44  Id,  63).  Besides,  the  complaint 
charges  that  defendant  obtained  the  moneys  without 
consideration,  and  with  intent  to  extort,  by  means  of 
threats  to  withhold  the  aid  of  the  Central  Bank,  in 
making  plaintiff's  exchanges. 

II.  If,  therefore,  there  was  sufficient  in  the  proof  to 
justify  the  jury  in  finding  that  defendant  became 
wrongfully  possessed  of  the  funds  of  plaintiff,  he  was 
liable ;  especially  if  it  appeared  that  defendant,  for 
that  purpose,  used  his  position  as  president  of  the 
Central  Bank  to  terrify  plaintiff  with  threatened  with- 
drawal of  its  aid  under  the  contract. 

III.  It  is  no  answer  for  defendant,  that  he  received 
the  money  as  an  official,  and  profited  nothing  by  the 
extortion.  He  was  the  actual  recipient.  He  solicited 
the  smaller  sum  donated  to  the  church,  and  knew  that 
plaintiflPs  officers  had  no  power  thus  to  appropriate  it. 
If  the  jury  believed  Mr.  Poole,  the  benevolence  was  a 
pious  fraud  to  cover  usury.  In  either  alternative,  de- 
fendant was  a  wrong-doer  and  liable.  So  too,  as  to  the 
$5,000;  defendant  received  it,  knowing  it  was  trans- 
ferred without  consideration  ;  in  the  language  of  his 
answer  "voluntarily  and  without  demand  from  the  said 
Central  National  Bank."  He  knew  that  the  officers  of 
plaintiff  had  no  right  to  squander  its  funds  by  gratu- 
ities of  this  character.  He  was  a  participant  in  both 
wrongs,  with  full  knowledge.  The  jury  had  the  right 
to  say,  under  the  evidence,  that  he  was  the  efficient 
actor  in  committing  both.  Occupying  that  position, 
he  could  not  defend  upon  the  plea  that  he  exacted  or 
received  the  moneys  for  others.  He  was  their  agent 
and  colleague  in  the  wrongful  act.  Indeed,  he  was  the 
power  accomplishing  the  act.  The  wrong  was  his,  not 
excused  by  his  folly  in  sinning  for  the  good  of  his 
bank,  or  his  church  (Pease  o.  Smith,  61  N.  Y.  417 ; 
White  V.  Mechanics'  Bank,  4  Daly,  225 ;  Guille  «. 
Swan,  19  Johns.  381 ;  Bishop  v.  Ely,  9  Id.  294 ;  01m- 
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Stead  V,  Hotaling,  1  Hill^  317 ;  Lansing  v.  Montgomery, 
2  Johns.  382). 

IV.  Mr.  Poole,  the  president  of  plaintiff,  was  but 
its  agent,  and  was  himself  liable  for  an  abuse  of  trust, 
in  the  misappropriation  of  its  funds  ;  and  so  with  its 
other  oflScers  (Austin  v.  Daniels,  4  Den.  299  ;  Grocers' 
Bank  v.  Clark,  48  Barb.  26).  Their  liability  arises  out 
of  their  wrongful  disposition  of  a  trust  fund.  That  is 
a  willful  violation  of  duty,  and  tortious.  EVery  parti- 
ceps  criminis  is  likewise  liable.  Hence  the  defendant 
receiving  money  wrongfully  diverted  from  a  trust  fund, 
with  full  knowledge  of  the  wrong,  became  a  tortfeasor, 
and,  like  all  such,  is  responsible  jointly  and  severally 
{HiU  on  Trust.  520  ;  1  Story  JSq.  §  422  ;  2  Id.  §  1258  ; 
see  supra.  Point  III). 

V.  The  evidence  fully  justified  a  finding  by  the 
jury,  that  the  moneys  sought  to  be  recovered  were 
extorted  from  plaintiff,  through  a  conspiracy  between 
defendant  and  Bank  Examiner  Callender.  It  is  not, 
however,  necessary  to  discuss  that  proposition  under 
the  charge  of  the  court  below.  If  the  points  already 
argued  are  tenable,  the  charge  was  erroneous. 

VI.  It  cannot  be  said  that  the  declarations  and  acts 
of  Callender  were  inadmissible  until  the  conspiracy 
was  shown.  Whatever  might  have  been  the  rule 
formerly,  it  was  within  the  discretion,  of  the  trial  court 
to  admit  them  at  any  stage  of  the  trial  (Place  v.  Min- 
ster, 65  iV^.  Y.  89 ;  Bruce  v.  Kelly,  7  Jones  <fe  ^S'.  27 ; 
Ormsby  v.  People,  53  Id.  472 ;  Adams  v. .  People, 
9  Hun,  89).  All  this  class  of  objections  was,  however, 
avoided  by  the  mode  in  which  the  case  was  submitted 
to  the  jury.  By  the  charge  of  the  court  the  issue  of 
conspiracy  was  withdrawn  from  the  case.  If  defend- 
ant was  liable  as  a  wrong-doer  without  proof  of  it,  all 
the  evidence  given  in  support  of  it  was  needless  and 
harmless. 

VII.  The  proposition  by  the  appellant,  in  his  sec- 
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end  point,  that  defendant  acted  as  a  known  officer  and 
agent,  in  the  receipt  of  the  moneys  claimed,  and  cannot, 
therefore,  be  held  personally  responsible,  is  sound  in 
the  abstract,  but  entirely  inapplicable.  First. — The 
doctrine  only  applies  to  causes  of  action  ex  contractu. 
It  has  no  application  to  those  arising  ex  delicto.  The 
authorities  cited  in  its  support  recognize  the  distinction. 
In  Frye  v.  Lockwood  (4  Cow.  454)  the  distinction  is 
very  clearly  declared.  Hecker  v.  De  Groot  (16  How. 
Pr.  314)  is  equally  explicit. 

VIII.  It  is  respectfully  urged  that  the  court  below 
erred  in  holding,  substantially,  that  an  action  would 
not  lie  against  one  conspirator  for  a  wrong  done  by  sev- 
eral in  pursuance  of  it  (Moon  v.  Tracy,  7  Wend.  229 ; 
Forsyth  v.  Edminston,  11  How.  Pr.  408).  The  ruling 
was  harmful  only  to  the  plaintiflf.  It  eliminated  that 
right  of  action  from  the  case,  but  it  left  the  evidence  in 
support  of  it  pertinent  and  influential  in  support  of  the 
gico  animo  imputed  to  defendant.  It  was  effectual  to 
relieve  defendant  of  his  disguise  of  innocent  agency. 

The  points  fully  presented  in  other  respects  the 
views  of  the  respective  counsel  on  the  questions  con- 
sidered by  the  court. 

By  the  Court.— Sedgwick,  J. — The  testimony 
did  not  tend  to  show  that  the  defendant  was  guilty  of 
any  of  the  tortious  acts  alleged  by  the  complaint. 
There  was  no  proof  of  any  conspiracy,  or  threats,  or 
extortion.  The  case,  however,  proceeded,  down  to  the 
charge  of  the  learned  court,  as  if  the  cause  of  action  on 
which  the  plaintiflf  rested  for  a  recovery  was  as  stated 
by  the  complaint,  the  defendants  obtaining  the  money 
by  the  conspiracy,  threats,  and  extortion  alleged.  In 
the  course  of  the  testimony,  it  appeared  that  a  former 
president  of  the  plaintiflf  had  paid  to  the  defendant, 
who  was  president  of  the  Central  Bank,  and  for  that 
bank,  $5,000.     The  witnesses  had  testified  that  it  was 
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paid  as  a  compensation  to  the  Central  Bank,  for  the 
services  of  the  latter  in  making  clearances  through  the 
Clearing-House  for  the  plaintiflE.    The  main  witness  for 
the  plaintiff  was  its  former  president.    He  testified,  in 
answer  to  questions  put  by  the  counsel  for  the  plaintiff, 
that  the  money  was  paid  as  compensation,  under  an 
arrangement  made  between  the  banks.    He  testified, 
of  his  own  knowledge,  to  what  it  was  paid  for,  although 
he  had  had  no  knowledge  of  the  arrangement  at  the 
time  it  was  made.    The  terms  on  which  the  Central 
Bank  was  to  act  at  the  Clearing-House  for  the  plaintiff 
had  been  settled  by  a  former  president  of  the  bank. 
Upon  its  being  assumed  that  the  witness  was  hostile  to 
the  plaintiff,  there  was  given  the  privileges  of  a  cross- 
examination.    The  actual  examination  was  of  a  kind 
that  is  used  to  destroy  the  credibility  of  a  witness. 
The  witness  having  testified  to  a  transaction  that  would 
not  have  made  the  defendant  liable  as  to  the  $5,000,  he 
saying  that  it  was  paid  as  compensation  to  the  defend- 
ant's bank,  many  questions  were  put  to  him,  tending  to 
show  that  he  could  not  explain  how  the  money  could 
have  been  properly  paid  as  compensation.     He  was 
pressed  to  let  the  jury  know  what  the  services  were  for 
which  compensation  was  pretended  to  be  made,  and  to 
show  how  and  why  it  was  that  the  services  were  not 
compensated  fully  by  the  terms  of  the  arrangement,  of 
which  the  witness  had  no  knowledge,  and  which  terms, 
it  was  assumed,  were  the  whole  of  the  understanding 
or  agreement  between  the  banks. 

The  burden  of  proof  was  upon  the  plaintiff  to  show, 

oredible  witnesses,  that  the  circumstances  under 

^^ich  the  $5,000  were  paid  gave  the  plaintiff  a  right  of 

j^ction.    The  mere  payment  did  not  give  a  right  of 

ftction  to  recover  it  back.   If  the  cross-examination  had 

gaccessfuUy  shown  that  the  plaintiff's  witness  could 

uot  make  his  aocount  consistent  with  an  assumed,  or 

eveu  proved,  state  of  facts,  the  account  must  go  for 
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nothing,  as  not  shown  by  a  credible  witness.  But  it 
would  be  an  injustice  to  a  defendant  to  support  an 
inference  that,  because  the  account  given  by  the 
plaintiflPs  witness  was  not  credible,  therefore  the  trans- 
action must  have  been  of  a  kind  that  made  the  defend- 
ant responsible.  I  do  not  mean  to  say  that  the  answers 
given  by  the  witness  were  inconsistent,  but  only  to 
determine  the  utmost  effect  of  the  testimony,  after  sup- 
posing that  the  cross-examination  was  successful. 

The  defendant,  as  a  witness,  testified  that  the  money 
was  paid  to  him  for  the  Central  Bank,  on  account  cf 
services  rendered  to  the  plaintiff.  If  his  account  was 
true,  the  plaintiff's  bank  was  indebted  to  the  Central 
Bank  for  services.  No  witness  in  the  case  proved  that 
the  arrangement  between  the  banks  was  of  such  a 
nature,  that  the  plaintiff  was  not  indebted  for  services 
rendered  in  acting  for  plaintiff  at  the  Clearing-House.  I 
repeat,  the  burden  of  proof  was  on  the  plaintiff  to  show, 
at  least,  that  the  money  was  not  due.  The  defendant 
put  in  evidence  a  resolution  upon  the  minutes  of  the 
plaintiff's  board  of  directors,  in  these  words:  ''On 
motion,  the  president  was  authorized  to  pay  W.  A. 
Wheelock,  president,  $5,000,  on  account  of  loan  made 
to  this  bank,  by  the  Central  National  Bank."  The 
defendant  swore  that  he  did  not  know  of  the  terms  of 
the  resolution  before  he  received  the  $5,000,  and  this 
was  upon  the  trial  assumed  to  be  true.  It»is  manifest 
that  if  he  did  not  then  know  of  the  terms,  they  did  not 
at  all  contradict  his  account  of  the  transaction. 

The  testimony  of  the  only  other  witness  in  the  case 
is  not  of  suflBcient  importance  to  the  merits  of  this 
appeal  to  be  stated,  especially  as  he  had  no  knowledge 
of  the  relations  of  the  bank  before  1869,  and  the  alleged 
services  were  principally  before  that  time. 

Before  the  judge  charged  the  jury  there  had  been 
no  intimation  that  the  plaintiff  abandoned  any  part  of 
his  complaint,  or  meant  to  claim  a  recovery  upon  any 
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other  ground  than  of  some  tort  stated  in  it.  He  was 
not  bound  to  make  any  declaration  on  that  subject, 
unless  required  to,  in  response  to  some  demand  of 
defendants.  No  such  demand  was  made.  But  silence, 
under  these  circumstances,  leaves  his  claim  as  he  had 
made  it  in  the  complaint,  and  bad  used  it  for  the  admis- 
sion of  evidence. 

The  judge  charged  ''that  it  was  not  necessary, 
therefore,  that  the  plaintilBf  should  prove  these  alle- 
gations," referring  to  the  combination  and  conspimcy 
stated  in  the  complaint.  *'  If  it  appear  upon  the  com- 
plaint that  there  is  enough  to  show  that  the  defendant 
has  obtained  the  funds  of  the  plaintiff  wrongfully  and 
without  consideration,  the  complaint  will  be  sustained." 
And  he  further  charged,  that  a  party  who  obtains 
funds  without  consideration,  with  full  knowledge  of 
the  circumstances  under  which  they  have  been  ob- 
tained—knowing where  they  came  from,  and  that  they 
have  been  paid  over  without  consideration,  becomes 
liable  to  answer  for  those  funds,  whether  he  has  dis- 
posed of  them  or  kept  them."  The  defendants'  coun- 
sel requested  the  court  to  charge  "that  there  is  no 
evidence  whatever  of  any  conspiracy,  combination  or 
collusion  between  defendant  and  any  other  periSon,  to 
obtain  or  extort  money  from  the  plaintiff."  To  which 
/^^  court  answered  :  ''As  to  that,  I  have  sufficiently 
-^k.^n  about  the  question  of  conspiracy.  I  cannot 
?  ^T-oTA  this  request." 


I  do  not  propose  to  pass  upon  any  exceptions  that 

^ero    made  in  resi)ect  of  the  matters  that  have  been 

Btatod,  but  have  made  the  statement  for  the  purpose  of 

ex:arnining  some  exceptions  that  were  taken  to    the 

jAxnission  of  testimony. 

When  the  former  cashier  of  the  plaintiff  was  oh  the 

stand  as  plaintiff's  witness,  the  plaintiff  asked  this 

question,  "Did  you,  on  January  4,  1870,  and  on  Peb- 

txiary  1,  1870,  deliver  to  Mr.  Callender  $3,000  at  each 
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date  V '  The  persoa  named  was  the  Callender  mentioned 
in  the  complaint  as  bank  examiner.  The  witness  an- 
swered that  he  did,  npon  the  direction  of  the  board  of 
directors.  A  question  was  then  put,  ''Show  me  any 
direction  of  the  board  of  directors  to  pay  that  sum. ' '  A 
resolution  was  shown  "  that  the  bank  pay  Charles  Cal- 
lender $6,000  for  services  rendered  this  bank,  outside  of 
his  official  duties."  To  another  question,  the  witness 
answered,  "  the  services  varied — borrowing  money  for 
the  bank,  helping  it  through  its  troubles,  going  out  of 
his  official  duty  to  keep  the  bank  from  going  into  the 
hands  of  a  receiver."  Several  other  questions  were  put 
on  the  same  subject,  one  of  them  to  show  that  Callen- 
der was  bank  examiner  at  the  time. 

In  this  way,  the  jury  had  before  it  an  account  of  a 
great  wrong  on  the  part  of  Callender,  given  as  evidence 
against  the  defendant,  after  the  defendant  had  objected 
that  it  was  not  evidence  at  all  against  him,  and  was 
irrelevant  to  the  issue. 

It  certainly  was  not  evidence.  Not  a  jot  of  evidence 
was  given  to  connect  the  defendant  with  Callender' s 
misconduct.  As  irrelevant  testimony,  it  confused  the 
jury  in  passing  upon  a  case  where  great  discrimination 
was  called  for.  Given  as  evidence  against  the  defend- 
ant, it  tended  to  excite  sympathy  for  one  side,  and  ani- 
mosity to  the  defendant.  And  this  was  the  more 
likely  to  hurt  the  defendant  as  the  complaint  charged 
a  conspiracy  between  the  defendant  and  Callender,  to 
obtain  money  wrongfully  from  the  bank,  although  the 
conspiracy  charged  was  of  an  entirely  different  charac- 
ter from  the  offense  of  Callender,  and  from  first  to  last, 
no  testimony  tended  to  show  that  the  defendant  had 
conspired  as  stated  in  the  complaint.  And  should  the 
case  be  taken  as  one  where  the  defendant  had  received 
the  money  wrongfully,  so  that  he  was  liable  for  it, 
although  the  wrong  was  not  the  wrong  stated  in  the 
complaint,  the  defendant  would  be  grievously  injured 
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l)y      -the  recital  of   such  things  as   evidence   against 


The  same  injustice  was  likely  to  occur  as  to  the 
|500^  although  the  testimony  as  to  this  gives  rise  to 
carLsiderations  different  from  those  that    regard   the 
$5,00&.     As  to  the  $500,  the  judge  finally  left  it  to  the 
jary    to  say  whether  the  testimony  given  by  the  de- 
fendant on  this  point,  or  that  of  plaintiff's  witness, 
was     true.     The  former  testified  that  Poole,  the  fonner 
president  of  plaintiff's  bank,  brought  the  money,  and 
sabscribed  the  amount  to  the  church,  as  if  it  were  the 
personal  property  of  Poole  himself.    Poole  testified  to 
wlia^t:  may  be  here  deemed  sufficient  to  show  that  de- 
fenda^nt  must  have  known  that  it  was  money  belonging 
to    plaintiff's  bank.     It  was  assumed  on  the  trial,  at 
least  by  the  charge  that  to  make  the  defendant  liable 
for  ttis  $500,  it  was  necessary  to  show  that  when  he 
received  it  he  knew,  or  believed  that  it  was  the  bank's 
moTioy.     In  this  conflict  the  evidence  given  as  to  Cal- 
lender's  misconduct    might  have  turned    the    scales 
against  the  defendant,  when  the  jury  was  weighing  his 
test^ixmony. 

For  these  reasons  I  think  there  should  be  a  new 
trial,  but  it  is  expedient  to  proceed  to  some  questions 
basod  upon  the  form  of  the  pleadings. 

I  think  it  is  clear,  that  in  a  case  where  it  appears 
that  the  agent  of  a  bank,  without  authority,  either  be- 
cause the  authority  has  not  been  conferred  by  the  bank 
as    a    fact,  or  because  the  bank  has  no  power  under  its 
charter  to  confer  such  authority,  pays  away  its  money 
to  an  officer  and  agent  of  another  bank  for  his  bank, 
and  such  officer  knows  that  there  is  no  authority  to  pay 
the  money,  and  that  his  bank  has  no  right  to  take  it, 
^^  is  liable  personally  for  the  money,  whether  or  not 
he  lias  paid  it  over.    This  is  the  general  rule.    The 
arguments  on  this  appeal  did  not  discuss  specifically 
frhat  were  the  limitations,  or  exceptions.   It  would  not. 
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therefore,  be  satisfactory  to  decide  in  the  present  case 
what  degree  of  kn^owledge  or  belief  the  agent  receiv- 
ing must  have  on  the  subject  of  the  unauthorized  pay- 
ment to  make  him  personally  liable,  or  whether  he 
would  be  liable  if  the  money  were  paid  to  satisfy  a 
claim  made  bona  fide^  although  its  character  is  such 
that  in  a  case  made  between  the  principals  it  might 
turn  out  to  be  unfounded.  Such  considerations  are 
the  more  important  in  respect  of  the  $5,000.  For  I 
take  it  to  be  clear  that  if  the  defendant  knew  that 
without  authority  $500  of  the  plaintiff's  bank  had  been 
given  to  him  for  a  charity,  he  would  be  liable,  even  if 
he  had  parted  with  the  money.  I  do  not  know  that 
the  learned  counsel  for  the  respondent  maintains  that 
there  would  be  personal  liability  if  the  defendant  did 
not  know  that  it  was  the  money  of  plaintiff. 

A  plaintiff  has  therefore  the  right  to  allege  the 
special  circumstances  that  create  the  liability,  or  allege 
that  the  defendant  had  and  received  money  to  the  use 
of  the  plaintiff,  and  prove  it  by  the  special  circum- 
stances. If  the  special  circumstances  are  alleged  they 
must  be  proved,  and  no  other  special  circumstances 
materially  different  can  be  proved  to  sustain  the  com- 
plaint. 

In  the  present  case  there  was  an  entire  failure  to 
prove  the  special  circumstances  alleged  as  conspiracy 
and  threat,  and  intent  to  extort.  The  allegations  are, 
"  the  said  defendant,  by  the  means  aforesaid  and  the 
use  of  such  threat,  and  without  consideration  therefor, 
and  with  intent  to  extort  money  from  this  plaintiff, 
did  on,  &c.,  obtain  from  this  plaintiff  the  sum  of 
$5,000."  It  is  claimed  that  the  unproved  allegations  may 
be  rejected  as  surplusage,  and  there  is  enough  left  to 
make  an  action.  Admitting  that  such  rejection  is 
proper,  but  not  deciding  that  it  is,  all  that  would  be 
left  is  "  that  the  defendant,  without  any  consideration 
therefor,   did  obtain  the  money  from  the  plaintiff." 
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This  states  no  cause  of  action.  It  does  not  state  as  a 
fact  that  the  money  was  received  by  the  defendant  for 
the  nse  of  the  plaintiff.  It  would  be  proved  by  showing 
that  the  defendant,  as  a  bank  officer,  took  money  from 
the  plaintiff  to  be  deposited  in  the  bank.  In  that  case 
there  is  no  consideration  given  by  the  bank  or  the 
officer  acting  for  it,  in  the  depositing  or  obtaining. 
Whatever  may  be  the  implications  of  law  in  respect  of 
the  facts  existing,  after  the  obtaining  of  a  deposit,  no 
consideration  is  necessarily  given  by  the  depositary 
before  and  upon  the  *' obtaining."  Certain  duties 
arise,  but  not  such  as  are  based  upon  the  existence  of 
a  consideration  at  the  time  of  parting  with  the  money. 
The  same  propositions  apply  to  the  allegations  as 
to  the  obtaining  the  $500. 

On  the  other  hand,  I  am  of  opinion  that  the  phrase 
''and   without    any    consideration  therefor"   is  not 
severable  from  the  other  allegations  of  the  complaint 
so  as  to  allow  it  to  stand  as  a  substantive  statement  of 
the  cause  of  action  intended  by  the  pleader.     It  is 
Teally  descriptive  of  the  transaction,  more  specifically 
described  in  the  other  allegations.     The  statement  is, 
substantially,  there  was  no  consideration  from  the  de- 
fendant connected  with  his  threat  and  conspiracy  and 
extortion.    This  is  no  notice  that  the  plaintiff  relies 
upon  anything  but  the  obtaining  by  threat,  &c. 

If  this  be  the  true  construction  of  the  complaint, 

tie  motion  should  have  been  granted  to  dismiss  the 

complaint  on  the  ground  "that  the  complaint  is  not 

made  out,  and  that  no  case  whatever  has  been  made 

against  any  one,  upon  the  papers." 

Judgment  and  order  appealed  from  reversed,  with 
costs  to  the  appellant  to  abide  the  event  of  the  action. 


Vak  Vobst,  J.,  concurred. 
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SAMUEL  N.  KINGSBURY  and  others,  Plaintiffs 
AND  Respondents,  v.  CHRISTOPHER  H.  GAR- 
DEN, Defendant  and  Appellant. 

L  Malicious  Prosecution. 

1.  Probable  cause. 

(a)  Question  of  late.  Upon  a  given  state  of  facts,  the  question  as 
to  whether  there  was  probable  cause  is  one  of  law,  to  be  de- 
cided by  the  court. 

1.   Conflict  of  evidence  as  to  the  facts. 
Such  conflict  must  be  disposed  of  by  the  jury,  and  therefore 
the  cause  must  go  to  the  jury  under  proper  instructions 
from  the  court  as  to  their  duty  to  find  probable  cause,  or 
want  of  probable  cause,  according  as  they  may  determine 
the  facts. 
Q>)  Probable  cause^  what  not  sufficient  in  itself  to  establish. 
1.  Advice  op  counsel. 
Merely  showing  that  counsel,  after  a  full  and  fair  statement 
to  him  of  all  the  facts,  advised  the  prosecution,  without 
showing  the  further  element  that  the  party  in  good  faith, 
acted  on  the  advice,  is  insufllcient  of  itself  to  show  prob- 
able cause. 

2.  Malice. 

(a)  Question  for  the  jury. 

1.  Inference  from  want  of  probable  cause. 
1.  Cannot  be  inferred  solely  from  want  of  probable  cause. 
8.  Determination  op  prosecution. 
(a)  Discontinuance  by  consent. 
1.  8emble.    Not  sufficient  to  support  an  action  for  malicious 
prosecution. 
n.   Trial,  conduct  of. 

1.    SUBMITTINO  A  CASE  TO  THE  JURT  IN  TWO  ASPECTS,  EFFECT  OF. 

Where,  under  a  complaint,  a  case  may  be  submitted  in  several 
aspects,  and  is  so  submitted,  a  verdict  for  plaintiff  will  be  set 
aside  if  there  are  errors  against  defendant  in  the  charge  <u  to  one 
of  the  aspects.* 

*  This  should  probably  be  taken  with  the  following  qualification : 
viz. :  provided  the  conceded  or  undisputed  or  indisputable  facts 
bearing  on  the  case  in  the  aspect  as  to  which  the  errors  were  not  com- 
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Decided  April  7,  1879. 

Api)eal  from  a  judgment  and  an  order  denying  de- 
fendant's motion  for  a  new  trial  on  the  judge's  minutes. 

The  facts  sufficiently  appear  in  the  opinion. 

Wm.  W.  Ooodrich^  attorney,  and  of  counsel, 
for  appellant,  among  other  things,  urged  : — I. 
The  action,  of  which  malicious  prosecution  is  al- 
leged, must  have  been  determined  in  the  plaint- 
iflFs  favor.  The  naked  fact  of  commencing  actions 
and  failing  to  appear  and  prosecute,  is  not  suffi- 
cient evidence  of  want  of  probable  cause,  to  sustain  the 
action  (Gorton  v,  De  Angeles,  6  Wend,  418 ;  Palmer  v, 
Avery,  41  Barh.  290  ;  affirmed,  41  N.  T.  Index,  619). 
Where  it  appeared  that  the  prosecution  complained  of 
was  dropped  in  consequence  of  a  settlement  between 
the  parties,  held,  that  no  action  for  a  malicious  prose- 
cution would  lie  (McCormick  v.  Sisson,  7  Cow.  715). 

II.  The  plaintiflfs  failed  to  show  a  want  of  probable 
cause.  1.  This  question  is  a  mixed  question  of  law 
and  fact.  When  the  facts  are  ascertained,  it  is  a 
question  of  law,  and  it  is  the  duty  of  the  court  to  pro- 
nounce the  law  arising  from  the  facts,  and  not  leave  it 
to  the  discretion  of  a  jury.  Still,  when  the  question  of 
probable  cause  is  submitted  to  a  jury,  who  find  for  the 
plaintiff,  and  the  testimony  leaves  the  question  of 
probable  cause  doubtful,  there  is  good  ground 
for  reversal  (Roberts  v.  Bayles,  1  Sandf,  49,  note  ; 
McCormick  ^.  Sisson,  7  Cow.  715 ;  Hall  i?.  Suy- 
dam,  6  Barh.  87).  The.  defendants'  counsel  re- 
quested the  court  to  charge,  that  if  the  jury  be- 
lieved that  the  defendants  fully  stated  to  counsel  all 
the  facts,  and  counsel  advised  the  attachment,  no  want 


mitted,  do  not  necessarily,  as  matter  of  law,  call  in  that  aspect  for 
the  verdict  that  was  rendered. 
Vol.  Xra.— 15. 
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of  probable  cause  was  shown,  unless  shown  by  other 
evidence,  and  that  the  plaintiff  could  not  recover. 
The  court  refused  thus  to  charge,  and  the  defendants 
excepted.  If  a  party  lays  the  facts  of  his  case  fully 
and  fairly  before  counsel,  and  acts  in  good  faith  upon 
the  opinion  given  him  by  such  counsel  (however  erro- 
neous that  opinion  may  be),  it  is  sufficient  evidence  of 
a  probable  cause,  and  is  a  good  defense  to  an  action  for 
a  malicious  prosecution  (Hall  v,  Suydam,  6  Barb.  83  ; 
Stewart  v,  Sonneborn,  United  States  Supreme  Court,  19 
Alb,  L,  J.  89  ;  Ravenga  v.  Mackintosh,  Barn,  &  Ores. 
691  ;  Laird  v,  Taylor,  66  Barb.  139).  The  question 
of  probable  cause  dcfes  not  turn  on  the  actual  guilt  or 
innocence  of  the  accused,  but  upon  the  belief  of  the 
prosecutor  concerning  such  guilt  or  innocence  (Hall  v, 
Suydam,  ante ;  Fostray  v,  Ferguson,  2  Den,  619 ;  2 
Phil  Evidence,  253  ;  Miller  v,  Milligan,  48  Barb.  30). 

III.  The  proof  of  malice  is  as  essential  as  that  of 
the  want  of  probable  cause,  and  this  is  a  question  of 
fact  for  the  jury.  The  learned  judge  withdrew  the 
question  of  malice  by  charging  the  jury  that  the  plaint- 
iff had  established  malice.  The  evidence  as  to  malice 
was  at  least  contradictory,  and  the  withdrawal  of  this 
question  from  the  jury  was  manifest  error  (Vanderbilt 
V.  Mathis,  ante  ;  Laird  v.  Taylor,  66  Barb.  139). 

IV.  An  examination  of  the  complaint  vnll  show 
that  the  plaintiffs  sued,  first,  for  damages  occasioned  by 
a  malicious  prosecution  in  procuring  the  issuing  of  a 
warrant  of  attachment  upon  a  debt  which  the  plaintiffs 
claimed  was  not  then  due,  and  secondly,  on  a  claim 
that  the  defendants  unlawfully  took  from  the  posses- 
sion of  the  plaintiffs  a  large  quantity  of  goods  (being, 
in  fact,  the  same  goods  which  were  seized  by  the  sheriff 
under  the  warrant  of  attachment),  and  converted  them 
to  their  own  use.  These  two  causes  of  action  cannot 
be  united  in  one  complaint.  At  the  close  of  the  plaint- 
iffs' case,  and  also  again  at  the  close  of  the  defendants' 
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case,  defendants'  counsel  moved  to  dismiss  the  com- 
plaint, on  the  ground  that  the  proof  showed  no  conver- 
sion.    The  action  of  conversion  will  not  lie  when  the 
goods  are  returned  to  the  possession  of  the  plaintiffs  ; 
and  the  proof  shows  that  the  plaintiffs  filed  a  petition 
in  bankruptcy  on  February  5,  1877  ;    that  they  after- 
wards made  a  composition  with  their  creditors  at  thirty 
cents  on  the  dollar ;  and  also  that  the  sheriff  was  dis  - 
charged  from  the  custody  of  the  property  on  February 
27,  1877.     In  other  words,    the  property  had    been 
returned  to  the  possession  of  the  plaintiffs.  Conversion 
does  not  lie  under  such  circumstances,  and  the  court 
should  have  granted  the  motion  to  dismiss  the  second 
cause  of  action.     The  importance  of  this  refusal  will  be 
evident  from  the  fact  that,  under  the  charge  of  the 
coart,  the  damages  arising  from  malicious  prosecution, 
and  the  damages  for  injury  to  the  goods,  are  inextrica- 
bly confused,  so  that  the  jury  rendered  their  verdict 
for  a  round  sum  covering  damages  partly  real  and 
partly  fanciful,  partly  growing  out  of  the  malicious 
prosecution  and  partly  out  of  supposed  damage  to  the 
goods. 

V.  It  was  claimed  by  the  respondents  at  the  trial 
that  the  appellants  had  ratified  the  term  of  credit 
expressed  in  the  notes,  by  recovering  a  judgment 
thereon,  and  that  this  was  conclusive  against  them 
upon  their  allegation  that  the  respondents  had  been 
guilty  of  fraud,  in  obtaining  a  term  of  credit  upon  the 
note.  The  answer  to  this  is  three-fold :  First,  The 
fact  of  a  subsequent  suit  on  the  notes  does  not  affect 
the  question  of  interest  at  the  time  when  the  appel- 
lants commenced  their  action.  Many  things  might 
have  occurred  meanwhile  to  render  it  proper  to  sue  on 
the  notes  ;  the  question  is,  what  was  the  intent  of  the 
appellants  at  that  time  ? — was  their  prosecution  mali- 
cious, or  simply  a  prosecution  commenced  in  good 
faith,  under  advice  of  counsel  ?    Second.  There  is  no 
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evidence  before  the  court  that  any  such  judgment  was 
obtained.  Third,  If  there  be  any  such  evidence,  or  if 
it  be  conceded  that  such  judgment  was  obtained  against 
Daniel  H.  Lawrence  upon  such  notes,  that  judgment  is 
an  adjudication  that  the  capital  stock  subscribed  by  the 
special  partners  was  not  fully  paid  in,  and  that  thereby 
Daniel  H.  Lawrence  had  been  made  liable  as  a  general 
partner  ;  the  result  of  which  adjudication  is,  that  the 
partnership  was  based  on  perjury  and  was  fraudulently 
formed,  and  this  is  res  adjudicata  in  the  present  liti- 
gation. Mr.  Gardner  was  asked  the  question  whether 
he  would  have  sold  goods  to  the  respondents,  if  he  had 
known  the  manner  in  which  that  capital  was  paid  into 
the  concern,  the  answer  to  the  same  being  excluded 
under  the  objection  and  exception  of  the  respondent's 
counsel. 


B.  T,  Ludingtoh^  attorney,  and  O^o.  W.  Lord^  of 
counsel,  for  respondent,  urged :  —  I.  The  clause  of 
action  for  trespass  in  seizing  the  plaintiffs  goods,  and 
the  conversion  thereof  by  the  defendants,  was  fully 
sustained  by  the  law  and  the  evidence,  {a)  A  party 
who  seizes  property  under  an  attachment  which  is 
subsequently  set  aside  and  vacated  by  an  order  of  the 
court,  is  a  trespasser  ab  Initio,  This  was  decided  by 
the  general  term  of  this  court,  and  that  decision  was 
affirmed  by  the  court  of  appeals  (Wehle  v.  Butler,  12 
Abb,  Pr,  JSr,  S.  139;  S.  C,  61.  iV^.  ¥,  245).  The  evi- 
dence upon  the  trial  showed  that  one  object  of  the 
defendants  in  procuring  the  attachment  was  to  obtain 
documentary  evidence  upon  which  Mr.  Lawrence,  the 
special  partner,  could  be  made  liable  as  a  general 
partner  of  Kingsbury,  Abbott  &  Hulett.  This  fact 
alone  would  have  justified  the  jury  in  rendering  a 
verdict  of  $5,000,  however  slight  the  actual  damage. 

II.  The  cause  of  action  for  an  abuse  of  process  of 
law  v/as  also  fully  sustained,     {a)   It  is  well  settled, 
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that  a  party  who  procures  an  attachment  by  con- 
cealing facts,  which,  if  disclosed  to  the  court,  would 
have  prevented  his  obtaining  the  attachment,  is  guilty 
of  .an  abuse  of  the  process  of  the  law  (Moulton   o. 
Beecher,  1  Abb.  New  Cas.  193 ;   Cooper  v.  Lewis,  2 
PhiL  178;    Reported  in   Daily  Law  Reg.^  July  6, 
1878).     (6)   If  the  defendants  had   disclosed   to  the 
court,  in  their  affidavit  on  which  the  attachment  was 
obtained,  that  the  goods  in  question  had  been  purchased 
on  a  credit  of  six  months,  and  that  the  notes  given  in 
Payment  therefor  had  never  been  returned  to  the  pur- 
^*^asers,  it  is  clear  that  the  attachments  would  never 
r  ^^^  been  granted,  because  there  was  no  debt  then  due. 
'^  -Z'he  retention  of   the  notes,  and  the  subsequent 
A^'^iT'ery  of  judgments  thereon,  was  a  clear  ratification 
0/  ^1x^3  sale  on  six  months'  credit,  and  the  procurement 
^l  ^xrfe.  attachment  before  the  term  of  credit  had  expired, 
^it:;IbL<:>ut  any  allegation  in  the  complaint  or  affidavit  on 
whx<3li    the   attachment  was  obtained,   of  fraudulent 
repx^^sentations  or  concealment,  was  a  clear  and  mani- 
fest     ^buse  of  the  process  of  the  law.     Especially  so, 
^li^xi  it  was  shown  that  the  attachments  were  obtained 
paftXy  to  give  the  defendants  an  unjust  preference  over 
otlx^x-  creditors,  and  partly  for  the  purpose  of  procur- 
ing    ^Tidence  by  which  to  charge  Mr.  Lawrence  as  a 
geix^x-al  partner,  in  an  action  which  the  defendants 
iQt^nded  to  bring  against  him  upon  the  notes  which 
liacL     been  given  in  payment  of  the  goods,     {d)  The 
tale  of  damages  in  an  action  for  an  abuse  of  the  process 
of  tbe  law,  is  the  same  as  an  action  for  a  malicious 
trespass. 

Hi.  The  fact,  that  other  attachments  subsequently 

canae  into  the  hands  of  the  sheriff,  is  no  defense  to  this 

action.    The  defendants  were  the  ''  causa  causaus  "  of 

all  the  injuries  which  followed  (Tiflfany  v.  Lord,  65 

J!f.  F.  310). 

lY.  The  fact,  that  other  attachments  subsequently 
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came  into  the  hands  of  the  sheriflf,  did  not  even  go  in 
mitigation  of  the  damages  (Same  Case),  (a)  The 
attachments  in  favor  of  the  creditors  whose  debts  were 
due,  did  not  come  into  the  hands  of  the  sheriff  until 
several  hours  att«r  the  illegal  attachments  had  been 
served.  It  was  the  seizure  under  the  first  illegal 
attachments  of  the  defendants  which  ruined  the  credit 
of  the  plaintiffs,  and  which  brought  down  upon  them 
the  other  creditors.  (5)  Besides,  Gardner,  one  of  the 
defendants,  with  full  knowledge  that  plaintiff  had 
made  arrangements  to  procure  additional  capital,  ad- 
vised the  other  creditors  to  sue.  He  took  their  claims 
and  placed  them  in  the  hands  of  the  attorney  of 
Gardner  &  Co.,  who  had  never  acted  as  attorney  for 
any  of  the  creditors  before,  except  Gardner  &  Co.  So 
Gardner  &  Co.  were  virtually  the  actors  and  wrong- 
doers in  all  the  proceedings.  A  party  cannot  cover  up 
his  wrongful  act  by  procuring  other  creditors  to  act, 
after  he  has  set  the  injury  afoot  by  an  illegal  use  of  the 
process  of  the  court  (Cases  before  cited),  (c)  Besides, 
it  was  a  matter  of  no  consequence  what  was  the  amount 
of  actual  damage  sustained  by  the  levy  of  the  defend- 
ants' attachment,  so  long  as  the  jury  were  authorized 
to  find  that  the  acts  of  the  defendants  were  malicious. 

V.  In  view  of  the  foregoing  points,  it  is  hardly 
worth  while  to  examine  the  evidence,  to  see  whether  it 
supported  the  cause  of  action  for  a  malicious  prosecu- 
tion, technically  so-called,  (a)  If  the  cause  of  action 
for  trespass  and  conversion,  or  for  abuse  of  the  process 
of  the  law  was  made  out,  then  a  new  trial  should  be 
refused,  whether  the  cause  of  action  for  a  technical 
*' malicious  prosecution"  was  established  or  not.  (&) 
But  the  evidence  did  sustain  the  latter  cause  of  action. 
The  attachment  suits  were  ended,  and  the  attachment 
was  set  aside  before  this  action  was  commenced 
(Moulton  V.  Beecher,  before  cited). 

VI.  The  question  of  "probable  cause"  w^s  one  of 
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la^v^r  if  or  the  court,  there  being  no  dispute  about  the 
fac?t>£»-  And  the  counsel  for  the  defendants,  in  his 
moC:x<=>n  to  dismiss  the  complaint,  rested  his  motion 
nporx  the  ground  that  the  question  of  probable  cause 
wa.^  one  of  law,  as  to  what  must  be  shown  to  establish 
caxiso  (Sheriff  v.  Loucks,  58  Barh.  426 ;  56  N.  Y.  45l). 
"\7^IL  The  defendants,  having  retained  the  notes 
gi^^3tx  in  payment  of  the  goods,  had  no  probable  cause 
for-  ^-^tting  an  attachment  for  a  debt  not  then  due,  by 
th^  <3oncealment  of  that  material  fact  (Hammond  v. 
Pexinock,  61  N.  Y.  145;  Kennedy  v.  Thorp,  51  Id. 
174>. 

"V^mi.  There  being  no  dispute  about  the  fact  that 

thf3      ^.efendants  had  retained  the  notes,  and  had  also 

reco^%;?'ered  judgment  upon  them,  it  followed,  as  a  neces- 

sary^    consequence,  that  they  had  ratified,  as  a  matter 

of  liixjv,  the  contract  of  sale.    Hence,  all  the  evidence 

ofE^x*^d  by  the  defendants  on  the  trial,  to  show  that  the 

plxiri  tiffs  were  insolvent  at  the  time  of  the  purchase  of 

th»        goods,    was    properly    excluded    by    the    court. 

Kaowledge  of  insolvency  and  concealment  is  not  a 

fraxi^a.  in  law  (Chaffer  v.  Fost,  2  Lans.  87 ;  Nichols  v. 

Pinxxier,   18  N,    Y.  295 ;  20  Id.  293).     The  fact  that 

]uig^ijaent8  had  been  recovered  by  the  defendants  on 

tte  i<ientical  note,  was  assumed  throughout  the  trial. 


THE   Court. — Van    Vorst,   J. — The   learned 

judge  bef oi'e  whom  the  action  was  tried,  in  the  opening 

portion  of  his  charge  to  the  jury,  stated  that  the  action 

io^  malicious  prosecution  could  not  be  maintained, 

unless  there  was  some  proof  of  malice.    He  afterwards 

stated  that  "questions  of  malice  and  probable  cause 

are  questions  of  law  for  the  decision  of  the  court,  and 

are  not  questions  of  fact  for  the  jury,  unless  there  is 

some  conflict  of  evidence. 

The  defendants'    counsel,   among  other  requests, 
submitted  to  the  court,   asked  the  judge  to  charge 
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''that  if  the  jury  believe  that  the  defendants  fully 
stated  to  counsel  all  the  facts,  and  counsel  advised  the 
attachment,  there  is  no  want  of  probable  cause  shown, 
unless  it  is  shown  by  other  evidence,  and  the  plaintiffs 
cannot  recover."     The  court  declined  so  to  charge. 

The  defendants'  counsel  also  asked  the  court  to 
decide  "whether  there  was  or  was  not,  probable 
cause."  To  which  the  court  replied:  "  I  have  decided 
that  you  had  no  probable  cause." 

The  counsel  also  asked  the  court  to  charge  ' '  that 
the  plaintiffs  have  not  shown  malice  on  the  part  of  the 
defendants."  The  judge  in  answer  said  :  *'  I  have  dis- 
posed of  that  by  saying  that  they  have  shown  malice." 
To  each  of  these  rulings  the  counsel  for  the  defend- 
ant excepted,  as  he  did  to  the  portion  of  the  charge 
in  which  it  was  stated  "that  malice  is  a  question  of 
law  for  the  court." 

In  an  action  for  malicious  prosecution,  it  is  incum- 
bent on  the  plaintiff  to  prove  that  the  prosecution,  of 
which  complaint  is  made,  was  instituted  without  prob- 
able cause,  and  maliciously  (Fagnan  o.  Knox,  66 
N,  Y.  625).  The  question  of  probable  cause  is  com- 
posed of  both  law  and  fact.  "It  being  the  province 
of  the  jury  to  determine  whether  the  circumstances 
alleged  are  true  or  not,  and  of  the  court  to  determine 
whether  they  amount  to  probable  cause"  (Besson  v. 
Southard,  10  N.  T.  239).  And  if  there  be  a  conflict  in 
the  evidence  as  to  the  facts  which  are  claimed  to  con- 
stitute probable  cause,  the  question  should  be  passed 
upon  by  the  jury,  under  instructions  from  the  judge. 
If  there  is  no  dispute  about  the  facts,  it  is  the  duty 
of  the  court  to  decide  the  question  of  probable  cause 
(Masten  v.  Deyo,  2  Wend.  424). 

I  do  not  think  that  there  was  any  substantial  con- 
flict in  the  evidence,  with  respect  to  whether  the  defend 
ants  had  probable  cause  for  their  proceedings  by  action 
and  attachment.     And  it  was  therefore  the  duty  of  the 
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jndge  to  determine,  as  matter  of  law,  whether  such 
facts  and  circumstances  constituted  probable  cause.  No 
substantial  error  is  discovered  in  the  rulings  and 
decisions  of  the  judge  upon  that  subject. 

The  request  of  the  learned  counsel  for  the  defend- 
ant, "that  if  the  jury  believe  that  the  defendants  fully 
stated  to  counsel  all  the  facts,  and  counsel  advised  the 
attachment,  then  there  is  no  want  of  probable  cause, 
unless,"  &c.,  &c.,  to  be  effective,  did  not  go  far 
enough.  For  although  a  party  lays  the  facts  of  his 
case  fully  and  fairly  before  counsel,  and  acts  upon  the 
opinion  given,  that  of  itself  is  not  proof  of  probable 
cause.  It  must  also  appear  that  he  acted  in  good  faith 
upon  the  opinion  given.  And  the  question  of  good 
faith  is  for  the  jury,  and  not  for  the  court  (Hall  v. 
Suydam,  6  Barb.  83,  88).  It  is  only  when  he  acts  in 
good  faith,  that  the  opinion  of  the  counsel  will  shield 
him.  And  that  must  be  affirmatively  shown  by  the 
party,  in  the  event  that  the  advice  proves  erroneous. 

The  learned  judge,  however,  fell  into  an  error  with 
respect  to  the  subject  of  malice.  In  order  to  a  re- 
covery in  actions  of  this  nature,  the  plaintiff  must  es- 
tablish that  the  prosecution  complained  of  was  con- 
ceived and  conducted  in  malice.  Malice  must  be  com- 
bined with  want  of  probable  cause  (Goodman  v. 
Stroheim,  36  Super.  Ct.  \J.  &  8.1  216.  '^The  ques- 
tion of  malice  in  this  action  is  for  the  jury"  (Besson 
ti.  Southard,  supra;  Vanderbilt  v.  Mathis,  5  Dutr^ 
304).  For,  although  there  was  no  justifying  probable 
cause,  yet,  upon  the  whole  evidence,  it  is  for  the  jury 
to  determine  whether  the  defendant  was  moved  by 
malice. 

The  judge  was  in  error,  therefore,  when  he  stated 
that  malice  was  a  question  of  law  for  the  decision  of  the 
court,  and  when,  in  regard  to  the  defendants'  request 
on  that  subject,  he  stated  to  the  jury  ''  that  he  had  dis- 
posed of  that  by  saying  that  they  have  shown  malice." 
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Even  though  the  jury  may  have  considered  the  sub- 
ject of  malice  and  determined  it,  yet  the  rulings  of  the 
learned  judge  must,  of  necessity,  have  prejudiced  the 
plaintifiTs  case. 

The  plaintiffs  counsel,  however,  urges  that  one  of 
his  causes  of  action  was -for  trespass,  and  wrongful 
conversion  of  the  plaintiffs  property,  to  which  the 
strict  rules  in  relation  to  actions  for  malicious  prosecu- 
tion do  not  apply.  But  the  action  was  tried  as  one 
for  malicious  prosecution.  The  defendants'  counsel 
sought,  at  the  commencement  of  the  trial,  to  compel 
an  election  by  the  plaintiffs  counsel  between  his 
causes  of  action  for  conversion  and  malicious  prose- 
cution. The  application  was  denied,  and  the  case 
went  to  the  jury  under  both  aspects. 

Other  grounds  of  exception  were  urged  by  the  de- 
fendants' counsel  on  the  argument  of  the  appeal,  but 
it  is  not  necessary  to  formally  consider  or  pass  upon 
them,  in  view  of  the  errors  to  which  allusion  is  above 
made.  The  objection,  however,  that  it  does  not  appear 
that  the  prosecution  complained  of  had  been  deter- 
mined in  the  plaintiffs  favor,  appears  to  be  serious. 

It  would  seem  that  the  action  was  discontinued, 
as  the  order  recites,  by  '*  consent."  It  is  doubtful 
whether  such  a  termination,  if  that  is  all  there  is  of  it, 
is  sufficient  to  justify  an  action  for  malicious  prosecu- 
tion. But  we  will  not,  as  it  is  not  necessary,  pass  ab- 
solutely upon  that  question. 

Judgment  and  order  reserved,  and  new  trial  granted, 
with  costs  to  the  appellants  to  abide  the  event. 


Sedgwick,  J.,  concurred. 
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PATRICK  MAGINN,  et  al.,  Plaintiffs  and  Re- 
8PONDANT8,  V.  DANIEL  H.  LAWRENCE,  et 
AL.,   Defendants  and  Appellants. 

LdOTED  PAKTNBB8HIP ;  FAILURE  OF  BPECIAIi  PABTNEB8  TO  CONTRI- 
BUTE THE  CAPITAIi,  ON  THEIB  FABT,  AB  BET  FOBTH  IN  TH^  PABTNEB- 
BHIP  AOBBBMENT,  AND  THE  CBBTIFICATE  FILED  IN  PUB6UANCE  OF 
THE  BTATUTE. 

The  capital  fiimished  by  special  partners  must  be  cash.  Their 
uncertified  checks  upon  a  bank,  in  which,  at  the  date  of  the 
checks,  they  have  not  money  sufficient  to  meet  and  pay  their 
checks,  cannot  be  deemed  cash,  although,  before  the  checks 
were  presented,  they  had  arranged  or  provided  funds  to  pay 
the  same,  and  they  were  paid. 

Any  false  statement  in  the  certificate  or  affidavit  filed,  makes  all 
the  persons  interested  in  said  partnership  liable,  as  general 
partners  (1  R  8.  765,  §  8;  Madison  Co.  Bank  v.  Gould,  3  Hill, 
309). 

It  clearly  appearing  in  this  case  that  the  affidavit  of  one  of  the 
general  partners,  filed  with  certificate,  was  false,  in  regard  to 
the  statement  that  each  of  the  special  partners  had  paid  in 
$30,000  cash,  the  parties  to  the  partnership  were  all  held 
liable  as  general  partners. 

Before  Van  Vorst  and  Sedgwick,  JJ. 

Decided  AprU  7,  1870. 

Appeal  from  judgment  entered  in  favor  of  respond- 
ent and  others  against  Daniel  H.  Lawrence. 

The  action,  though  in  form  brought  upon  a  pro- 
missory note,  was  in  fact  an  action  to  charge  Daniel  H. 
i^wrence  as  a  general  partner  in  the  firm  of  Kings- 
bary,  Abbott  &  Hulett. 

« 

George  W.  Lord^  for  appellants. 
^-   TT.  Ooodrich^  for  respondents. 
By  The  Couet. — Van  Vorst,  J. — The  defendants 


236  24AGINN  V.  LAWRENCE. 

I-  -  -  —  — 

Opinion  of  the  Court,  by  Van  Vobst,  J. 


in  this  action,  who,  were  members  of  a  limited  partner- 
ship, are  sought  to  be  held  liable  for  its  engagements, 
as  general  partners.  Such  liability  is  claimed  to  have 
arisen  through  a  failure  on  the  part  of  the  defendants, 
Daniel  H.  Lawrence  and  John  A.  Kingsbury,  the  special 
partners,  to  comply  with  the  provisions  of  the  statutes 
in  respect  to  their  contribution  of  capital,  in  pursuance 
of  the  certificate  signed  by  the  parties,  and  on  account 
of  the  falsity  of  the  certificate  and  affidavit  made,  in 
relation  to  the  contribution  of  capital  by  such  special 
partners. 

The  statute  provides  "  that  if  any  false  statement 
be  made  in  such  certificate,  or  affidavit,  all  the  persons 
interested  in  such  partnership  shall  be  liable  for  all  the 
engagements  thereof  as  general  partners"  (1  H.  S.  766, 
§  8  ;  Madison  County  Bank  v.  Gould,  6  Hill,  309). 

The  partnership,  which,  according  to  the  terms  of 
the  certificate  filed,  was  to  go  into  existence  on  January 
2,  1874,  was  composed  of  the  two  persons  above-named 
as  special  partners  ;  the  other  defendants  were  the 
general  partners. 

By  the  terms  of  the  partnership  agreement,  the  spe- 
cial partners  were  each  to  contribute  in  cash  $20,000, 
and  the  general  pai'tners  together  $10,000.  The  style 
of  the  firm  was  *'  Kingsbury,  Abbott  &  Hulett." 

The  certificate  states  that  each  special  partner  "  con- 
tributes^^ to  the  common  stock  $20,000  "in  cash."  It 
is  dated  January  2.  On  the  same  day,  an  affidavit, 
required  by  the  statute,  was  made  by  one  of  the 
general  partners,  in  which  it  is  stated  that  the  sum 
specified  in  the  certificate  to  have  been  contributed  by 
each  special  partner  had  been  "  actually  and  in  good 
faith  paid  in  cash." 

The  principal  question  to  be  determined  is,  did  the 
certificate  or  affidavit  contain  any  false  statements  ? 

On  January  2,  the  special  partners  each  delivered  to 
the  concern  a  check  on  a  bank  for  the  sum  of  $20,000. 
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On  that  day  neither  of  the  special  partners  had  to  his 
credit  in  the  bank  on  which  his  check  was  drawn, 
$20,000.  The  defendant  Lawrence  had  to  his  credit, 
on  that  day,  in  his  bank,  $11,440.66,  and  no  more. 
But  on  January  3  he  deposited  in  the  bank,  on  which 
Ms  check  was  drawn,  $12,730.87.  This  sum  was  made 
up  by  a  deposit  of  his  own  check  on  another  bank  for 
$5,000,  and  the  check  of  Kingsbury,  Abbott,  Gay  & 
Co.,  for  $7,730.87.  This  last  check  had  been  delivered 
to  him  in  part  payment  of  a  debt  in  his  favor,  against 
the  firm  of  Eangsbury,  Abbott,  Gray  &  Co.  In  this  con- 
nection it  should  be  stated  that  the  property  and  assets 
of  Kingsbury,  Abbott,  Gay  &  Co.,  which  firm  was  dis- 
solved, had  been  purchased,  and  its  debts  assumed  by 
the  new  firm  of  Kingsbury,  Abbott  &  Hulett.  These 
deposits  made  by  Lawrence  on  January  3,  made  pro- 
vision for  his  check  drawn  and  delivered  on  the  day 
previous,  for  $20,000,  and  which  was  presented  and 
paid  on  the  fifth  of  the  month. 

With  respect  to  the  other  special  partner,  John  A. 
Kingsbury,  on  January  2,  the  date  of  his  check,  he 
had  on  deposit  in  the  bank  on  which  it  was  drawn, 
only  the  sum  of  $7,715.19.  But  on  that  day  he  bor- 
rowed of  Kingsbury,  Abbott,  Gay  &  Co.,  the  old  firm, 
but  whose  assets  belonged  to  the  new  firm,  the  sum  of 
$10,000,  for  which  he  gave  his  note,  payable  at  a 
future  day.  For  this  loan  of  $10,000  he  received  a 
check,  which  on  the  following  day  he  deposited  in  his 
bank.  This  check,  together  with  the  proceeds  of  a 
note,  discounted  for  him  by  the  bank,  and  passed  to 
his  credit,  increased  his  deposit  to  $20,100.46,  out  of 
which  his  check  for  $20,000  was,  when  presented 
afterwards,  paid. 

It  was  in  this  manner  that  the  special  partners  in- 
creased the  amount  standing  to  their  respective  credits 
in  the  banks  on  which  their  checks  were  drawn,  and 
provided  for  their  payments  when  they  should  be  pre- 
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seiited.  And  in  this  manner  was  their  contribution  of 
capital  made. 

From  this  statement,  it  would  appear  that  the  affi- 
davit of  the  general  partner,  made  on  January  2,  was 
not  true.  The  special  imrtners  had  not,  when  such 
affidavit  was  made,  actually  contributed  in  cash  the 
sums  specified  in  the  certificate.  They  did  not,  in  fact, 
on  that  day,  have  the  cash  on  hand  to  contribute.  It 
had  yet  to  be  provided,  in  part,  at  least. 

The  objection  is  not  that  the  payments  were  made 
in  checks.  But  the  checks  were  not  drawn  against 
moneys  to  the  credit  of  the  drawers  at  the  time  they 
were  received  as  cash  by  the  partnership.  Checks, 
against  existing  deposits  to  meet  them,  might  be  re- 
garded as  cash,  as  they  could  be  instantly  presented, 
and  the  moneys  received.  But  whether  these  checks 
would  ever  be  made  good  depended  upon  the  success 
of  efforts  to  be  put  forth  in  the  future  to  collect  or  bor- 
row money. 

Uncertified  checks,  received  in  this  manner,  at  most 
represent  the  engagement  of  the  drawers  that  they  will 
be  made  good  when  presented,  and  are  subject  to 
contingencies,  which  might  defeat  the  best  intentions 
of  the  drawers. 

'*  The  certificate  and  affidavit  speak  of  the  day  of 
their  date.  They  are  not  promissory,  but  state  what 
has  been  done.  Unless,  therefore,  the  capital  had  on 
that  day  been  actually  paid  in  cash,  the  statements 
cannot  be  said  to  be  true"  (Durant  v.  Abendroth,  69 
JV.  T.  148,  152).  *'No  engagement  or  security,  how- 
ever good,  can  be  substituted  even  temporarily"  {lb,) 
''Certainly  the  statute  meant  cash,  which  is  money  in 
hand,  and  not  credits  of  the  special  partner,  or  other 
person,  however  available"  (Van  Ingen  v.  Whitman,  62 
iV^.  Y.  513,  520). 

In  no  view  was  BLingsbury's  contribution  (and  Law- 
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rence's  is  also  in  this  regard  open  to  criticism)  a  com- 
pliance with  the  letter  or  spirit  of  the  statute. 

Ten  thousand  dollars  of  his  contribution,  he  in  effect 
borrowed  from  the  firm,  to  meet  his  check. 

The  assets  of  the  old  firm  belonged  to  the  new. 
His  loan  depleted  their  assets  to  the  extent  of  the  sum 
he  borrowed,  in  place  of  which  he  substituted  his 
promise  to  pay  in  the  future.  Lawrence  t>.  Merrifield 
(42  Super,  Ct.  36),  gives  no  support  to  such  a  transac- 
tion. We  are  of  opinion  that  the  judgment  appealed 
from  should  be  affirmed  with  costs. 

Sedgwick,  J.,  concurred. 


PETER  W.  GALLAUDET,  Plaintiff  and  Re- 
spondent, V.  WILLIAM  G.  STEINMETZ,  De- 
fendant AND  Appellant. 

The  detision  of  the  judge  made  at  trial  term,  upon  the  motion  of  a 
party  for  the  postponement  of  the  trial  on  accoimt  of  the  absence  of 
a  material  witness,  where  an  exception  is  taken,  is  a  subject  of  re- 
view by  the  general  term. 

The  party  aggrieved  may,  upon  a  case  made,  containing  his  exception, 
move  at  special  term  for  a  new  trial,  or  he  may  present  the  excep- 
tion for  review  by  appeal  from  the  judgment. 

In  either  case  the  affidavits  used  on  the  motion  properly  form  a  part 
of  tli€  case  (Gregg  «.  Howe,  87  Super,  Ct,  420). 

Before  Sedgwick  and  Van  Vorst,  JJ. 

DeMed  April  7,  1879. 

Appeal  from  order  denjring  defendant's  motion  for 
re-settlement  of  case. 

JF.  E.  Dana^  for  appellant. 

TT.  W.  NileSy  for  respondent. 
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By  the  Court. — Van  Vorst,^  J. — ^The  practice  in 
cases  like  that  involved  in  this  appeal,  is  settled,  in 
this  court.  The  decision  made  by  the  learned  judge, 
upon  the  motion  of  the  defendant's  counsel,  before  the 
impaneling  of  the  jury,  upon  aflSdavits,  for  the  post- 
ponement of  the  trial  on  the  ground  of  the  absence  of 
a  material  witness,  and  to  which  decision  an  exception 
was  taken,  is  the  subject  of  review.  The  defendant  may, 
upon  a  case  containing  his  exceptions  to  the  decision, 
move  for  a  new  trial  at  special  term,  or  present  the 
exceptions  for  review  by  appeal  from  the  judgment. 
In  either  case  the  aflBidavits  used  on  the  motion  prob- 
ably form  a  part  of  the  case  (Gregg  t).  Howe,  37  Super, 
Ct.  420).  The  sufficiency  of  the  affidavits  cannot  be 
determined  on  this  appeal.  The  defendant's  case 
should  be  re-settled  by  incorporating  therein  the  affi  - 
davits  used  on  the  motion  to  postpone,  and  his  excep- 
tions. The  order  appealed  from  is  reversed,  with  $10 
costs,  and  disbursements. 


Sedowick,  J.,  concurred. 


DAVID  H.  De  LEON,  Plaintiff  and  Respond- 
ent, V.  MANUEL  ECHEVERRIA,  et  al.,  De- 
fendants AND  Appellants. 

Exceptions  to  the  judge^s  charge  to  the  jury  must  be  taken  before  the 

jury  have  rendered  their  verdict  {Gode^  §  995). 
It  is  not  within  the  power  of  the  judge  presiding  at  the  trial  to  aUow 

exceptions  to  his  charge,  which  were  not  taken  before  the  verdict. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Decided  April  7,  1879. 

Appeal  from  an  order  denying  a  motion  to  re  settle 
a  case  on  appeal,  by  inserting  therein  certain  matters 
stricken  oat  on  the  original  settlement. 
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By  THE  Court. — Yan  Vorst,  J. — Exceptions  to 
the  judge's  charge  to  the  jury  must  be  taken  before 
the  jury  have  rendered  their  verdict.  They  must  be 
reduced  to  writing  at  the  time,  or  entered  on  the 
minutes  {Code^  %  996).  As  this  is  a  matter  of  substance, 
to  obviate  errors  in  the  trial,  and  in  which  the  rights 
of  the  other  side  are  materially  concerned,  it  is  not  in 
the  power  of  the  judge  to  allow  exceptions  to  tht^ 
charge  which  have  not  been  formally  taken  before  the 
verdict.  The  affidavits  show  that  the  plaintiffs  counsel 
knew  of  no  such  large  liberty  in  respect  to  the  taking 
of  exceptions  as  is  claimed  by  the  defendant's  counsel 
to  have  been  extended  by  the  judge  at  the  close  of  his 
charge ;  that  he  never  consented  to  the  extension  of  such 
liberty. 

As  the  exceptions  were  not  taken  at  the  time  and 
in  the  manner  provided  by  the  Code,  they  could  not 
afterwards  be  allowed,  and  the  judge  properly  excluded 
them  from  the  case. 

It  would  seem,  from  all  the  facts  before  us,  that 
when  the  judge  who  presided  at  the  trial  gave  the 
defendants'  counsel  liberty  to  draw  up  his  exceptions 
afterward,  that  the  exceptions  he  had  in  mind  were  not 
the  same  as  those  intended  by  the  defendants'  counsel. 
We  do  not  see  how  the  misapprehension  existing  can 
be  now  corrected.  Exceptions  not  taken  in  season, 
although  intended  to  be,  cannot  afterwards  be  allowed, 
in  opposition  to  the  requirements  of  the  Code,  and  to 
the  manifest  injury  of  the  other  side. 

We  cannot  interfere  with  the  amendments  made  to 
the  case  by  the  judge,  as  he  is  to  determine  what 
transpires  before  him,  and  may  correct  and  settle  the 
case  according  to  what  he  determines  to  be,  from  his 
memory,  and  the  facts  before  him,  the  truth. 

The  order  appealed  from  is  affirmed. 


Sedgwick,  J.,  concurred. 
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LOUISA  B.  COOPER,  et  al.,  Plaintiffs,  v.  JAMES 
PLATT,  REUBEN  SMITH,  et  al.,  Defendants. 

Estoppel,  created  by  formeb  judgment. 

By  the  judgment  of  the  supreme  court,  in  an  action  in  which  one 
Sarah  Louisa  Hudson  was  plaintiff,  and  Isabella  Berrand  and 
others  were  defendants,  it  was  adjudged  and  decreed  that  one 
Mary  J.  Watson  was  at  the  time  of  her  decease  lawfully  seized 
and  possessed  in  fee  of  certain  lands  and  premises  described  in 
the  said  judgment,  and  that  said  Isabella  Berrand  and  one 
Robert  Lotta  were  her  heirs  at  law,  and  that  said  lands  in  ques- 
tion descended  to  them  as  such  heirs,  and  it  was  further  ad- 
judged that  said  lands  be  sold,  in  pursuance  of  the  statute,  to  pay 
the  debts  of  said  Mary  J.  Watson.  Under  an  execution  issued 
upon  said  judgment,  the  said  lands  were  sold,  and  the  title  of  the 
plaintiffs  in  this  action  was  derived  from  said  sale.  Meld,  that 
this  judgment,  not  having  been  appealed  from,  fixed  and  deter- 
mined the  rights  and  interests  of  Isabella  Berrand  in  and  to  the 
lands  described  in  the  same.  It  was  binding  and  conclusive 
upon  Isabella  Berrand,  and  all  who  claim  through  her  (Hudson 
«.  Smith,  39  Super,  Gt.  452;  Cooper  c.  Smith,  43  Id.  9). 

If  Mrs.  Berrand  had  any  other  claim  to  the  land  in  question  than 
that  of  heir  at  law,  she  should  have  set  it  up  in  that  action. 
Her  claim  to  the  land,  interposed  in  that  action,  is  inconsistent 
with  an  independent  and  hostile  claun  or  title  to  the  land  to  her- 
self personally,  which  is  pleaded  in  this  action ;  and  it  must  be 
held  that  the  judgment  determined  her  true  rights  and  interest 
to  the  land  in  question. 

Mrs.  Berrand,  and  those  who  claim  through  or  under  her,  are 
estopped  by  that  judgment;  as  against  those  who  claim  title 
under  or  through  it. 

Before  Sedgwick  and  Van  Vobst,  JJ. 

Decided  AprU  7,  1879. 

Exceptions  ordered  to  be  heard  at  general  term. 
Verdict  for  plaintiffs. 

Henry  E.   Talmadge^  for  appellants. 

John  Townshend^  for  respondents. 
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By  the  Court. — Van  Vorst,  J. — By  the  judgment 
of  the  supreme  court,  in  the  action  in  which  Sarah 
Louisa  Hudson  was  plaintiff,  and  Isabella  Berrand  and 
others  were  defendants,  it  was  adjudged  that  Mary 
J.  Watson,  at  the  time  of  her  decease,  was  seized 
and  possessed  in  fee  of  the  premises  in  question,  and 
that  Robert  Lotta  and  Isabella  Beriand  were  her  heirs 
at  law,  and  that  the  lands  in  question  descended  to 
them  as  such  heirs  and  was  directed  to  be  sold,  in 
pursuance  of  the  statute,  to  pay  the  debts  of  the  intes- 
tate, Mary  J.  Watson. 

Through  a  sale,  made  under  this  judgment,  the 
title  of  the  plaintiffs  is  directly  derived.  This  judg- 
ment, which  determined  and  tixed  her  right  to  the  land 
in  question,  from  which  no  appeal  was  taken,  and 
which  has  never  been  questioned,  was,  as  has  been 
decided  by  two  general  terms  of  this  court,  on  previous 
appeals,  binding  and  conclusive  upon  Isabella  Berrand 
and  all  who  claim  through  her  (Hudson  v.  Smith,  39 
Super.  Ct.  452 ;  Cooper  v.  Smith,  43  Id.  9). 

If  Mrs.  Berrand  had  in  truth  any  such  other  claim 
to  the  land,  as  is  now  interposed  by  the  defendant 
Piatt,  who  took  from  her,  in  virtue  of  any  moneys 
paid  by  her  to  Yates,  Porterfield  and  Wells,  whether 
she  paid  such  moneys  for  herself  or  her  mother,  she 
could  and  should  have  set  up  such  claim  in  the  action 
in  the  supi'eme  court.  The  claim  to  the  land  inter- 
posed by  her  in  that  action,  solely  as  the  devisee  of 
her  mother,  is  inconsistent  with  an  independent  and 
hostile  right  in  herself  personally,  through  a  payment 
made  to  or  promise  of  Yates,  Porterfield  and  Wells, 
as  it  is  with  the  judgment,  which  must  be  held  to 
determine  her  true  right. 

The  silence  of  Mrs.  Berrand  at  the  time  she  should 
have  spoken  affords  persuasive  evidence  that  in 
making  the  payments  to  Yates,  Porterfield  and  Wells, 
she  had  no  idea  that  she  succeeded  to  any  rights  in 
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''  that  if  the  jury  believe  that  the  defendants  fully- 
stated  to  counsel  all  the  facts,  and  counsel  advised  the 
attachment,  there  is  no  want  of  probable  cause  shown, 
unless  it  is  shown  by  other  evidence,  and  the  plaintiffs 
cannot  recover."     The  court  declined  so  to  charge. 

The  defendants'  counsel  also  asked  the  court  to 
decide  "whether  there  was  or  was  not,  probable 
cause."  To  which  the  court  replied:  ''I  have  decided 
that  you  had  no  probable  cause." 

The  counsel  also  asked  the  court  to  charge  ' '  that 
the  plaintiffs  have  not  shown  malice  on  the  part  of  the 
defendants."  The  judge  in  answer  said :  ''I  have  dis- 
posed of  that  by  saying  that  they  have  shown  malice." 
To  each  of  these  rulings  the  counsel  for  the  defend- 
ant excepted,  as  he  did  to  the  portion  of  the  charge 
in  which  it  was  stated  "that  malice  is  a  question  of 
law  for  the  court." 

In  an  action  for  malicious  prosecution,  it  is  incum- 
bent on  the  plaintiff  to  prove  that  the  prosecution,  of 
which  complaint  is  made,  was  instituted  without  prob- 
able cause,  and  maliciously  (Fagnan  ».  Knox,  66 
If.  T.  525).  The  question  of  probable  cause  .is  com- 
posed of  both  law  and  fact.  "It  being  the  province 
of  the  jury  to  determine  whether  the  circumstances 
alleged  are  true  or  not,  and  of  the  court  to  determine 
whether  they  amount  to  probable  cause"  (Besson  v. 
Southard,  10  N.  F.  239).  And  if  there  be  a  conflict  in 
the  evidence  as  to  the  facts  which  are  claimed  to  con- 
stitute probable  cause,  the  question  should  be  passed 
upon  by  the  jury,  under  instructions  from  the  judge. 
If  there  is  no  dispute  about  the  facts,  it  is  the  duty 
of  the  court  to  decide  the  question  of  probable  cause 
(Hasten  v,  Deyo,  2  Wend.  424). 

I  do  not  think  that  there  was  any  substantial  con- 
flict in  the  evidence,  with  respect  to  whether  the  defend- 
ants had  probable  cause  for  their  proceedings  by  action 
and  attachment.    And  it  was  therefore  the  duty  of  the 
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jndge  to  determine,  as  matter  of  law,  whether  such 
facts  and  circnmstances  constituted  probable  cause.  No 
substantial  error  is  discovered  in  the  rulings  and 
decisions  of  the  judge  upon  that  subject. 

The  request  of  the  learned  counsel  for  the  defend- 
ant, "that  if  the  jury  believe  that  the  defendants  fully 
stated  to  counsel  all  the  facts,  and  counsel  advised  the 
attachment,  then  there  is  no  want  of  probable  cause, 
unless,"  &c.,  &c.,  to  be  effective,  did  not  go  far 
enough.  For  although  a  party  lays  the  facts  of  his 
case  fully  and  fairly  before  counsel,  and  acts  upon  the 
opinion  given,  that  of  itself  is  not  proof  of  probable 
cause.  It  must  also  appear  that  he  acted  in  good  faith 
upon  the  opinion  given.  And  the  question  of  good 
faith  is  for  the  jury,  and  not  for  the  court  (Hall  v. 
Suydam,  6  Barb.  83,  88).  It  is  only  when  he  acts  in 
good  faith,  that  the  opinion  of  the  counsel  will  shield 
him.  And  that  must  be  aflBrmatively  shown  by  the 
party,  in  the  event  that  the  advice  proves  erroneous. 

The  learned  judge,  however,  fell  into  an  error  with 
respect  to  the  subject  of  malice.  In  order  to  a  re- 
covery in  actions  of  this  nature,  the  plaintiff  must  es- 
tablish that  the  prosecution  complained  of  was  con- 
ceived and  conducted  in  malice.  Malice  must  be  com- 
bined with  want  of  probable  cause  (Goodman  v, 
Stroheim,  36  Super.  Ct.  [/.  &  S.']  216.  '^The  ques- 
tion of  malice  in  this  action  is  for  the  jury"  (Besson 
V.  Southard,  supra;  Vanderbilt  v.  Mathis,  5  Duer^ 
304).  For,  although  there  was  no  justifying  probable 
cause,  yet,  upon  the  whole  evidence,  it  is  for  the  jury 
to  determine  whether  the  defendant  was  moved  by 
malice. 

The  judge  was  in  error,  therefore,  when  he  stated 
that  malice  was  a  question  of  law  for  the  decision  of  the 
court,  and  when,  in  regard  to  the  defendants'  request 
on  that  subject,  he  stated  to  the  jury  ''  that  he  had  dis- 
posed of  that  by  saying  that  they  have  shown  malice." 
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By  the  Court. — Van  Vorst,  J. — This  action  was 
brought  to  recover  the  value  of  merchandise  left  by 
the  plaintiff  with  the  defendants,  who  are  warehouse- 
men, on  storage. 

The  plaintiff,  in  his  complaint,  alleges  a  demand, 
and  that  the  defendants  have  neglected  and  refused  to 
comply  therewith,  and  that  they  ha ve  converted  the  mer- 
chandise to  their  own  use,  or  have  so  disposed  of  the 
same  as  that  it  is  wholly  lost  to  the  plaintiff. 

The  defendants  in  their  answer  alleges  that  their 
warehouse  was  feloniously  entered,  and  the  merchan- 
dise stolen  and  carried  away  by  some  unknown  person 
or  persons,  without  any  fault  or  negligence  on  their 
part. 

If  the  goods  in  question  were  in  this  manner  stolen 
and  carried  away  from  the  defendants'   possession  the 
plaintiff   could    not    recover   (Schmidt   v.    Blood,    9 
Wend.  268  ;  Piatt  v.  Hibbard,  7  Cow.  497). 

The  learned  counsel  for  the  plaintiff  contends  there 
is  no  satisfactoiy  evidence  that  the  goods  were  stolen, 
and  that  the  default  in  delivering,  or  accounting  for 
the  goods,  renders  his  claim  for  their  value  complete. 

The  felonious  act  of  taking  the  goods  from  the  ware- 
house is  indeed  not  directly  proven.  But  it  is  so  clearly 
established  by  circumstances  and  conditions,  as  to  leave 
no  reasonable  doubt  but  that  the  offense  was  committed. 
On  October  23,  1872,  the  merchandise  was  contained  in 
cases  standing  on  the  second  floor  of  the  defendants' 
warehouse,  where  they  had  been  for  some  time  pre- 
vious. 

On  the  evening  of  that  day  the  warehouse,  after 
being  examined  and  searched  in  the  accustomed  man- 
ner, as  to  its  safety,  its  windows  and  shutters  being 
found  secured,  its  doors  were  locked,  and  the  premises 
were  left  for  the  night,  from  all  that  appeared  in  a  con- 
dition of  safety  against  burglary.  On  the  morning  of 
October  24  the  cases  were  found  opened,  rifled  of  their 
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contents.  The  sash  of  a  window  opening  upon  a  narrow 
and  dark  alley-way,  in  the  rear  of  the  building,  which 
was  left  closed  the  previous  night,  was  found  raised, 
the  hook  of  an  iron  shutter  which  inclosed  the  window, 
was  unfastened,  although  the  iron  bar  which  ran  across 
it  was  substantially  in  its  place.  As  there  were  no 
marks  of  violence  on  the  outside  of  the  shutter,  and  as 
the  iron  bar  was  neither  broken  nor  wrenched,  the  pre- 
sumption is  that  the  window  Was  raised  and  the  shutter 
oi)ened  by  some  person  within  the  building. 

The  night  had  been  rainy.  There  were  muddy 
tracks  of  foot-prints  on  the  floor,  near  the  cases,  and 
leading  to  the  window,  and  upon  bags  of  nuts  lying 
upon  the  floor,  near  the  window,  over  which  the 
felons  must  have  passed  during  the  removal  of  the 
goods,  going  out  and  in.  These  facts  and  conditions, 
with  reasonable  certainty,  establish  that  the  goods 
were  stolen. 

Crimes  of  this  character,  perpetrated  during  the 
night,  have  rarely  any  witnesses  beyond  those  aiding 
the  guilty  perpetrators,  and  must  needs  be  proved  by 
facts  and  circumstances.  And  when  these  are  found, 
which  reasonably  point  and  lead  to  the  crime,  its  fact 
must  be  considered  as  established. 

There  is  no  evidence  in  the  case  to  break  the  force 
of  these  facts  and  circumstances,  or  defeat  the  con- 
clusion reached  through  them. 

How  entrance  was  obtained  is  not  so  clear.  Upon 
examination  of  the  buildings  on  the  morning  when  the 
loss  was  first  discovered,  no  means  of  access  during  the 
night  was  discovered  besides  the  window ;  and  the 
shutters  exhibiting  no  signs  of  external  force,  the  state- 
ment of  one  of  the  witnesses  that  a  "sneak  thief" 
must  have  gotten  in  during  the  previous  day  and  con- 
cealed himself  in  the  building,  seems  iDrobable. 

The  conclusion  being  reached  that  the  evidence 
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JQstifies  a  finding  that  the  goods  were  stolen,  the 
defendants  would  be  exempt  fronj  liability,  unless  the 
loss  was  occasioned  by  their  negligence  and  want  of 
care. 

The  manner  in  which  the  cause  was  tried  seems  to 
indicate  that  the  parties  attached  no  great  importance 
as  to  the  order  of  proof  upon  the  subject  of  negligence, 
or  as  to  upon  whom  the  burden  in  the  first  instance 
rested.  For  the  defendant's  counsel,  when  they  took 
the  case,  not  only  proved  the  felony  by  the  facts  and 
circunistances  above  related,  but  also  went  beyond 
that,  and  gave  evidence  tending  to  show  the  safe  and 
secure  manner  in  which  their  warehouses  were  con- 
structed and  maintained.  They  gave  evidence  of  the 
manner  in  which  it  was  kept  and  guarded,  of  the  num 
ber  of  men  employed,  and  their  duties,  of  the  manner 
in  which  access  to  the  building  could  only  be  had,  of 
the  guard  kept  over  entrances,  and  of  the  searching 
the  building  in  the  evening,  and  the  securing  of  win- 
dows and  doors.  This  evidence  shows  the  care  of  the 
defendants,  and  tends  to  negative  any  presumption 
that  the  goods  were  lost  through  their  negligence. 

But  afterwards,  and  when  the  •  defendants  closed 
their  case,  the  plaintiff  introduced  evidence  tending  to 
show  the  absence  of  such  care,  diligence  and  watchful- 
ness in  the  conduct  of  the  defendants'  business,  and 
over  their  warehouse,  and  the  property  committed  to 
their  care,  as  prudence  required. 

The  burden  of  proving  that  the  theft  was  owing  to 
the  defendants'  negligence  or  want  of  care  rested  upon 
the  plaintiff.  Before  he  could  recover,  the  jury  must 
be  satisfied  that  the  loss  was  in  that  manner  occasioned. 
Many  reported  cases  have  decided  that  the  onus  is 
upon  the  plaintiff  to  furnish  such  evidence. 

The  case  of  Claflin  v.  Meyer,  in  the  court  of 
appeals,  not  yet  reported,  but  a  manuscript  opinion  in 
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which  has  been  handed  np  with  the  papers,  is  exceed- 
ingly clear  and  emphatic  on  this  subject,  and  is  val- 
uable as  the  latest  expression  of  the  court  of  appeals 
upon  this  interesting  question. 

Hand,  J.,  who  delivered  the  opinion  of  the  court  in 
that  case,  says,  ''  The  plaintiff  must  in  all  cases,  suing 
for  the  loss  of  goods,  allege  negligence,  and  prove 
negligence.  This  burden  is  never  shifted  from  him. 
If  he  prove  the  demand  upon  the  warehouseman,  and 
his  refusal  to  deliver,  these  facts,  unexplained,  are 
treated  by  the  court  as  prima  facie  evidence  of  negli- 
gence ;  but  if  either  in  the  course  of  his  proof  or  that  of 
the  defendant  it  appears  that  the  goods  have  been  lost 
by  theft,  the  evidence  must  show  that  the  loss  arose 
from  the  negligence  of  the  warehouseman."  And  this 
negligence  or  want  of  care,  as  the  learned  judge  above 
clearly  stated,  and  as  is  afterwards  reiterated  by  him, 
the  plaintiff  must  show. 

The  charge  of  the  learned  judge,  before  whom  the 
trial  in  the  case  under  consideration  was  had,  in  the 
end,  expresses  this  as  his  view  of  the  law.  For  he  said 
to  the  jury,  /'If  you  believe  the  defendants  have 
answered  the  non-delivery,  then  the  onus  is  thrown 
upon  the  plaintiff  to  show  that  the  defendants  have 
not  taken  this  care,  and  it  is  incumbent  upon  him  to 
point  out  in  some  particular  how  the  defendants  have 
not  done  so." 

Whether,  therefore,  the  plaintiff  had  shown  such 
negligence  or  the  want  of  such  care  as  prudent  men  take 
under  similar  circumstances  and  conditions,  was  under 
the  evidence,  submitted  to  and  has  been  decided  by  the 
jury.  The  counsel  for  the  defendants  holding  that  no 
such  evidence  of  negligence  or  want  of  care  on  the  de- 
fendant's part  had  been  adduced,  asked  the  judge  to 
direct  a  verdict  for  the  defendants,  which  was  refused, 
and  an  exception  was  taken. 
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There  was  a  conflict  in  the  evidence  upon  this 
subject,  and  the  ruling  of  the  judge  was  unquestion- 
ably correct.  From  the  condition  of  the  evidence  the 
judge  would  not  have  been  justified  in  taking  the  case 
from  the  jury,  under  the  opinion  of  the  general  term, 
which  set  aside  the  direction  of  the  judge,  on  the  pre- 
vious trial.  It  cannot  be  said  that  there  was  not  suf- 
ficient evidence  on  this  subject  for  the  consideration  of 
the  jury.  Hand,  J.,  in  Claflin  v.  Meyer,  stipra, 
quotes  with  approval  the  language  of  Maule,  J.  (13  C. 
B.  916),  as  indicating  the  condition  of  a  case  which 
should  not  be  submitted  to  a  jury :  ''  When  we  say  that 
there  is  no  evidence  to  go  to  a  jury,  we  do  not  mean 
literally  none,  but  that  there  is  none  that  ought  reason- 
ably to  satisfy  a  jury  that  the  fact  sought  to  be  proved 
is  established." 

That,  under  the  evidence,  is  not  this  case.  It  is  quite 
true  that  the  defendants  had  given  evidence,  at  con- 
siderable length,  with  regard  to  the  safe  character  of 
their  warehouses,  and  as  to  the  manner  in  which  they 
were  managed,  as  to  the  number  of  men  employed,  and 
their  duties.  How  the  entrances  were  watched,  and 
how  the  buildings  were  searched,  the  evening  previous 
to  the  robbery,  and  as  to  how  the  windows  were  ex- 
amined and  the  entrances  secured.  And  looking  at  the 
case  as  the  defendants  left  it  with  their  proof,  one  could 
see  no  reasonable  ground  of  complaint. 

But  there  was  evidence  introduced  by  the  plaintiff 
in  the  direction  of  showing  that  the  number  of  men 
employed  were  not  sufficient  for  the  discharge  of  their 
duties,  and  for  the  maintenance  of  a  proper  watch  and 
guard  over  the  entrance  of  the  defendants'  warehouses 
during  the  day.  That  at  times  the  doors  were  unguard- 
ed, and  facilities  for  entrance  unobserved  was  afforded. 
That  persons  had  entered  on  several  occasions,  without 
being  seen,  or  seeing  any  person  on  guard  at  the  en- 
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trances,  and  had  gone  up  to  the  second  floor  before 
meeting  an  employee ;  that  a  door  in  the  rear  of  the 
building,  opening  on  the  narrow  and  unfrequented  alley- 
way, was  not,  in  fact,  as  defendants  claimed,  always 
kept  locked  or  properly  guarded.  That  it  was  on  several 
occasions  found  unsecured,  and  that  through  it  access 
could  readily  and  without  observation  have  been  had  by 
a  thief,  on  the  watch  for  an  opportunity  to  enter,  and 
conceal  himself.  That  the  search  accustomed  to  be  made, 
and  made  the  night  of  the  robbery,  was  insuflicient.  The 
evidence  also  showed  that  no  private  night  watch  out 
side  the  building  was  maintained,  although  it  appeared 
that  many  merchants  and  warehousemen  do  keep  such 
watchmen.  I  am  not  certain  that  the  judge  could  say 
that,  in  law,  none  of  these  facts  afforded  any  evidence  of 
the  want  of  that  care  in  the  management  of  the  defend- 
ant's business  which  ordinary  prud^ice  required,  and 
which  their  relation  to  the  persons  who  had  stored 
their  property  with  them  for  safe  keeping,  enjoined. 

It  was  for  the  jury  to  determine,  and  not  the  judge, 
whether,  under  the  evidence,  the  defendants  exercised 
and  maintained  that  care  and  diligence,  with  respect 
to  their  engagements  and  duties  as  warehousemen, 
as  men  of  prudence  would  exercise,  and  whether  the 
loss  was  occasioned  by  negligence  or  want  of  care 
(Schwerin  v.  McKie,  61  K  Y.  180). 

Upon  consideration  of  the  defendants'  exceptions 
we  find  nothing  upon  which  we  would  be  justified  in 
disturbing  the  verdict  of  the  jury  or  the  result 
reached. 

As  it  was  a  case  for  the  jury,  it  went  to  them  under 
a  charge  from  the  court,  so  clear,  express  and  consider- 
ate, that  there  was  no  room  to  doubt  that  unless  negli- 
gence was  shown,  through  which  the  loss  occurred,  the 
verdict  would  have  been  given  for  the  defendants. 

The  charge  of  the  learned  judge  amply  guarded  the 
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defendants'  rights,  and  the  jury's  attention  was  dis- 
tinctly called,    and  firmly  held,  to  the  sole  ground 
upon  which  a  verdict  for  the  plaintiff  could  rest. 
The  judgment  and  order  is  affirmed,  with  costs. 


Sedgwick,  J.,  concurred. 


ISEDOR  ARNOLD,    Plaintiff,   v.    RICHARD    S. 

CLARK,  Defendant. 

LAin>LOKD  Ain>  TBNA17T. 

An  agreement  to  repair  in  no  way  contemplates,  as  damages  for  a 
breach  of  the  same,  such  as  might  result  from  destruction  to  life, 
or  injuries  to  the  person  or  property,  that  might  result  from  the 
omission  to  repair,  as  provided  in  the  agreement. 

A  landlord  is  not  liable  to  his  tenant  as  in  tort,  for  his  refusal  or 
neglect  to  repair  the  premises  as  provided  in  his  agreement  to 
repair,  &c. 

Before  Van  Vorst  and  Speib,  JJ. 

Bedded  April  7,  1879. 

This  case  comes  up  on  exceptions  ordered  to  be 
heard,  in  the  first  instance,  at  general  term,  the  court 
having  at  the  trial  dismissed  the  complaint. 

The  action  was  brought  against  the  defendant  as 
landlord  of  a  store  in  New  York,  an  upper  loft  of  which 
the  plaintiff  had  hired  for  a  year,  the  rent  payable 
monthly  from  May,  1872,  to  recover  damages  for  his 
having  fallen  upon  the  floor  in  December,  1872,  several 
months  after  he  had  gone  into  possession. 

Hewett  &  Newell^  attorneys  for  plaintiffs  /  WiUiam 
Wirt  Hewett^  of  counsel. 
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David  ThurstoUj  attorney  for  defendants ;  Stephen 
P.  Nash^  of  counsel. 

By  the  Court. — Speir,  J. — The  representations 
alleged  to  be  false  were  made  by  defendant's  agent 
with  intent  to  deceive  and  defraud  the  plaintiff,  and 
that  the  loft  hired  by  him  was  tenantable  and  suitable 
for  his  business,  and  that  no  oil  had  ever  been  stored  in 
it,  and  that  it  had  been  used  only  for  light  mechanical 
work.  Before  the  plaintiff  went  into  possession  under 
the  lease,  he  had  access  to  the  premises  during  April 
for  alterations,  and  expended  several  hundred  dollars 
in  partitions  and  fitting  up  the  premises.  About  the 
first  of  May  the  plaintiff  received  a  consignment  of 
tobacco,  and  one  of  his  men  called  Hangan,  in  moving 
the  cases,  slipped  on  the  floor,  and  the  plaintiff  com- 
plained to  the  defendant's  agent,  who  suggested  that 
the  floor  should  be  scrubbed.  After  this  was  done,  he 
showed  the  agent  the  floor,  and  threatened  to  go  out  on 
account  of  its  condition.  The  agent  told  him  he 
should  hold  him  to  his  lease,  but  added,  "  I  will  lay 
you  a  new  floor,  and  you  have  to  stay."  Thereupon 
plaintiff  paid  his  monthly  rent  each  month,  upon  the 
renewed  promises  of  the  agent  to  lay  a  new  floor,  but 
the  floor  was  not  laid.  This  continued  up  to  Novem- 
ber following,  when  the  plaintiff  refused  to  pay  further 
rent. 

The  accident  occurred  in  the  next  December.  The 
plaintiff,  in  trying  to  pull  a  case  of  tobacco  from  the 
wall  into  the  room  nearer  the  light,  with  a  truckman's 
hook,  slipped  and  struck  his  elbow,  and  his  arm  was 
permanently  injured.  Afterwards  the  plaintiff  saw 
the  defendant  himself,  and  said  to  him  "  that  this  hap- 
pened through  the  promise  of  his  agent,  promising  me 
from  time  to  time  to  lay  a  new  floor  and  didn't  do  it. 
He  said  if  he  promised  me  a  new  floor  he  ought  to  lay 
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it  for  me ;  he  was  authorized  by  him  to  do  all  neces- 
sary repairs,  and  had  plenty  of  money  to  do  it  with." 

The  testimony  was  wholly  that  of  the  plaintiff  and 
his  witnesses.  There  are  no  contradictions,  and  the 
proof  is  clear  and  ample  to  show  that  it  was  false. 
With  the  facts  proven  that  the  plaintiff  made  particular 
inquiry  of  the  defendant's  agent  of  the  oil  having  been 
stored  in  the  loft,  and  the  repeated  promises  to  lay  a 
new  floor,  and  that  the  value  of  the  premises  for  his 
business  was  greatly  lessened  by  reason  of  the  storage 
of  oil,  if  not  wholly  unfit  for  the  plaintiff's  business,  it 
is  difficult  to  believe  that  the  agent  did  not  intend  to 
induce  the  plaintiff  to  believe  the  statement  made  to 
him,  and  that  he  did  deceive  the  plaintiff  until  the 
tenancy  was  secured. 

A  motion  was  made  to  dismiss  the  complaint  on  two 
grounds.  First,  that  the  action  was  on  contract,  and 
there  being  no  allegations  in  the  complaint  for  any  re- 
pairs it  would  be  changing  the  cause  of  action  to  recover 
for  personal  injuries.  Second,  if  the  action  is  to  be 
maintained  as  one  of  tort  the  plaintiff  was  guilty  of 
contributory  negligence. 

The  judge  held  that  there  could  be  no  recovery  on 
the  part  of  the  plaintiff  if  the  cause  of  action  set  up  in 
the  complaint  be  held  to  be  one  of  negligence,  and  he 
therefore  dismissed  the  complaint  so  far  as  a  recovery 
was  sought  on  this  ground.  The  court  gave  the  plaint- 
iff the  option  to  treat  the  action  for  a  breach  of  con- 
tract to  repair,  and  that  in  that  case,  as  no  actual  damage 
properly  recoverable  for  such  a  breach  had  been  shown, 
to  direct  a  verdict  for  nominal  damages. 

The  plaintiff  decided  to  consider  his  action  ex  delictu. 
According  to  his  own  testimony  he  had  before  him  the 
experience  of  his  servant  Hangar  when  he  threatened 
to  cancel  his  lease  and  go  out.  His  own  injury  occurred 
after  this  by  slipping  on  and  using  the  same  floor. 
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After  the  actaal  experience  of  the  dangerons  condition 
of  the  floor  this  was  contributory  negligence  on  the 
part  of  the  plaintiff. 

Although  the  plaintiff  relied  upon  the  positive  false 
representations  of  the  defendant's  agent  that  the  prem- 
ises were  tenantable  and  saitable  for  his  business,  and 
that  no  oil  had  been  stored  therein,  which,  if  so  stored 
rendered  the  occupation  injurious  to  his  business  or  even 
uncomfortable,  he  would  probably  on  this  account  have 
been  justified  in  abandoning  them  as  untenantable.  But 
he  continued  to  occupy,  complaining  of  their  condition, 
and  he  must  be  deemed  to  have  remained  there  on  re- 
liance upon  the  defendant's  repeated  promises  to  lay  a 
new  floor.  When  he  discovered  that  these  representa- 
tions were  false  and  that  he  had  been  deceived  as  to  their 
condition,  he  could  claim  the  right  to  abandon  the 
premises  and  rescind  the  lease.  In  such  case  he  would 
be  entitled  to  recover  the  value  of  the  improvements,  if 
any,  by  him  made,  his  expenses  in  moving,  and  possibly 
damages  for  loss  of  business,  if  any  had  been  sustained. 
It  was  also  optional  for  him  to  remain  and  put  the 
premises  in  the  condition  the  representation  or  agree- 
ment entitled  him  to  have  them  in. 

But  he  could  not  remain,  after  full  knowledge  of  the 
deception  practiced  upon  him,  and  of  the  unfit  con- 
dition of  the  premises  for  his  use,  and  still  claim  the 
right  to  rely  upon  the  false  representation  as  an  item 
of  damages,  when,  by  his  own  subsequent  acts,  he  had 
deprived  himself  of  any  such  right.  If  the  floor  was 
in  a  dangerous  condition  for  use  he  could  not  take  the 
risk  of  continuing  its  use,  and  look  to  the  landlord  to 
indemnify  him  for  any  loss  he  might  sustain  in  using 
it.  The  plaintiff,  therefore,  had  the  same  right  of 
action,  and  no  greater,  than  he  would  have  had  when  he 
made  the  lease,  if  no  misrepresentations  had  been  made 
and  he  had  gone  into  possession  relying  on  an  agree- 
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ment  to  repair.  If  there  be  no  agreement  to  repair,  the 
landlord  is  not  answerable  for  the  conditi^on  of  the 
building.  In  order  to  create  an  obligation  on  the  part 
of  the  landlord,  to  repair,  in  whole  or  in  part,  the 
premises  demised,  a  positive  stipulation,  an  express 
covenant  or  promise,  is  necessary  to  be  proved.  The 
duty  which  arises  from  the  relation  between  landlord 
and  tenant,  or  which  can  be  implied  from  the  nature  of 
their  contract,  creates  no  obligation  to  repair.  Even 
where  the  building  is  let  for  a  special  purpose,  or  its 
occupation  for  any  other  purpose  is  in  terms  pro- 
hibited, there  is  no  implied  contract  or  warranty  on  the 
part  of  the  landlord  that  the  tenement  shall  be  or  con- 
tinue fit  for  the  purpose  for  which  alone  it  is  demised 
(JaflFe^).  Harteau,  66  JY.  T.  398;  O'Brien  v.  Capwell, 
59  Barb.  497). 

As  to  the  damages  for  neglect  to  repair,  the  true 
rule  of  damages  recoverable  are  only  what  the  repairs 
would  have  cost  if  made  by  the  tenant,  or  the  loss  of 
the  use  of  the  premises  during  the  period  required  for 
the  purpose  of  making  such  repairs,  or  the  difference 
in  value  of  the  use  of  the  premises  as  they  are  and  as 
the  lessor  agreed  to  put  them  in.  If  the  repairs  are  not 
made  the  damages  would  be  merely  nominal  (Darwin 
V,  Potter,  5  Den.  306 ;  Cook  v.  Soule,  56  JV.  Y.  420 ; 
Hexter  v.  Knox,  7  J.  &  S.  109 ;  63  J\\  Y.  561). 

The  plaintiff  claims  that,  under  the  circumstances, 
the  defendant  is  liable  for  the  accident,  for  the  natural 
and  proximate  consequence  of  the  breach  of  the  cove- 
nant which  creates  a  duty,  and  that  the  neglect  to  per- 
form that  duty  is  a  ground  of  actionan  tort. 

The  argument,  as  I  understand  it,  is  that  the  parties 
knew  there  was  an  element  of  danger  if  the  floor 
should  remain  in  that  condition,  and  that  each  contem- 
plated that  when  the  contract  was  made  to  lay  a  new 
floor ;  it  was  a  special  agreement ;  and  that  the  injury 
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sastained  by  the  plaintiff  was  on  acconnt  of  the  neglect 
of  the  defendant  to  lay  the  floor,  and  was  proximate, 
not  remote  or  consequential. 

As  before  stated,  unless  there  be  an  express  agree- 
ment to  repair,  the  landlord  is  not  answerable  for  the 
condition  of  the  building.  Here  there  was  no  such 
agreement.  The  case  rested  upon  the  subsequent 
parol  promise  to  lay  the  floor,  after  being  notified  of 
its  defective  condition.  It  is  not  founded  on  a  new 
consideration,  and  can  add  nothing  to  the  original 
obligation,  and  furnishes  no  ground  for  awarding  ad- 
ditional damages. 

Had  there  been  an  agreement  of  the  landlord  to 
repair,  it  could  only  have  reference  to  the  condition  of 
the  building  or  premises  demised,  for  the  purpose  of 
the  profitable  use  and  the  pecuniary  benefit  to  be 
derived  from  the  engagement,  or  loss  from  being 
deprived  of  their  use  in  such  state  of  repair  as  the 
agreement  intended.  The  mere  agreement  to  repair  in 
no  way  contemplates  any  destruction  of  life,  or  injuries 
to  the  person  or  property  of  any  one  which  might 
accidentally  result  from  an  omission  to  fulfill  the 
agreement  in  every  respect.  The  only  case  which 
holds  a  different  doctrine  is  found  in  Johnspn  v. 
Dixon  (1  Daily  Reg.  178),  which  was  overruled  in  the 
later  case,  in  the  same  court,  of  Flynn  d.  Hattan  (43 
How.  Pt.  333).  I  find  no  warrant  in  principle  or 
authority  for  the  proposition  that  a  landlord,  under  a 
contract  to  keep  the  premises  in  repair,  is  for  breach, 
is  also  further  liable  to  his  tenant  as  in  tort  for  willful 
refusal  or  neglect  to  perform  his  obligation. 

There  must  be  judgment  dismissing  the  complaint, 
with  costs. 

Van  Vobst,  J.,  concurred. 
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THE  INDIA  RUBBER  COMPANY,  Plaintiff  and 
Respondent,  v.  THE  RUBBER  COMB  AND 
JEWELRY  COMPANY,  et  al.,  Defendants 
AND  Appellants. 

PRAUDULKNT  8IMX7LATION  OP  LABELS. — INJUNCTION. 

In  this  case  the  following  facts  appeared : 

The  labels  used  by  defendants  in  their  business  were  in  undoubted 
imitation  of  those  used  by  plaintiff,  and  the  greater  part  of  the 
details  were  so  like  the  corresponding  details  of  plalntifiTs 
labels,  that  it  was  plainly  defendants'  intention  to  represent  that 
the  goods  upon  which  the  same  were  to  be  placed  were  made  by 
plaintiff.  Hddy  that  the  plaintiff  was  entitled  to  protection 
against  this. 

The  manner  in  which  defendants  printed  their  name  upon  the  labels 
in  question  was  likely  to  draw  attention,  from  the  difference 
between  it  and  plaintiff's  name,  and  lead  the  ordinary  reader 
to  believe  it  to  be  plaintiff's  name.  Held,  that  in  such  case 
the  intent  being  evident,  the  plaintiff  is  responsible  for  the 
effect  produced,  though  the  name  used  was  its  proper  corporate 
name. 

As  to  that  part  of  the  judgment  herein  against  the  use  of  portions  of 
the  labels,  the  oouH  field :  Whether  a  name  can  be  a  trademark  or 
not,  there  is  no  doubt  that  a  defendant  may  be  enjoined  from 
using  a  plaintiff's  name.  It  was  contended  that  plaintiff's  name 
really  expressed  a  kind  of  trade,  and  that,  as  the  trade  is  open  to 
all,  there  can  be  no  exclusive  right  to  words  that  intelligibly 
designate  the  same.  But  it  appeared  that  there  had  been  a  pur- 
pose to  use  a  name,  in  imitation  of  plaintiff's,  on  a  label,  and  the 
case  made  it  proper  to  consider  whether  there  was  not  danger  of 
a  use  of  it  apart  from  the  same.  No  closeness  of  reasoning,  based 
on  the  fact  that  it  has  never  been  used  by  itself,  is  called  for  in  a 
case  which  discloses  a  meditated  general  wrong.  Nor  is  it 
material  that  the  name  is  described  in  the  pleadings  and  findings 
as  a  trademark. 

As  to  the  use  of  the  numbers  "2, 101 "  and  "  82,"  the  principles  of 
Gillott «.  Esterbrook  (48  J!f,  T,  875)  apply.  In  that  case  and  this, 
the  numbers  were  selected  arbitrarily,  and  were  used  to  distinguish 
one  pattern  or  character  of  goods  from  another,  and  the  plaintiff 
is  entitled  to  protection  in  his  use  of  the  same. 
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The  court  further  heldj  as  to  the  continuance  of  the  injunction: 
Such  an  actual  use,  and  danger  or  threat  of  further  use,  appeared, 
that  the  plaintiff,  if  otherwise  entitled,  would  not  be  deprived  of 
his  remedy  by  injunction,  though  shortly  before  the  service  of 
suounons,  &c.,  the  defendant  had  stopped  using  the  labels  in 
question. 

So  far  as  the  right  to  an  injunction  is  concerned,  there  is  no  need  of 
proof  that  any  one  has  been  or  is  likely  to  be  deceived  by  the 
simulated  label.  If  a  court  cannot  judge,  from  the  resemblance, 
the  effect  likely  to  be  produced,  it  certainly  may  infer,  from  a 
fraudulent  intent  in  circumstances  which  would  permit  its  con- 
summation, that  it  is  likely  that  the  intent  will  be  successful. 

Before  Sedgwick  and  Van  Voest,  JJ. 

Decided  May  16,  1879. 

This  is  an  appeal  from  an  interlocutory  judgment 
entered  upon  the  decision  of  the  special  term  of  this 
court,  x)erpetually  enjoining  the  defendants  from  using 
any  and  all  of  the  plaintiffs  labels  and  trademarks  set 
forth  in  the  complaint,  and  ordering  a  reference  to  ascer- 
tain the  amount  of  the  plaintiffs  damages  sustained 
thereby. 

The  action  was  for  an  injunction  against  the  defend- 
ants using  plaintiff^  8  labels  and  trademarks,  and  for 
damages. 

Jacob  &  Koch^  attorneys,  and  Teaman  <fe  CurtiSj 
of  counsel,  for  appellants,  urged : — I.  The  words 
"  The  India  Rubber  Comb  Company,"  the  only  trade- 
mark claimed  or  described  in  the  complaint,  are  not 
and  cannot  become  or  be  made  a  trademark  {Browne 
on  Tradem,  §§  138,  161,  162,  164,  350,  and  cases 
cited).  The  complaint  has  not  been  amended,  to  claim 
that  anything  else  enters  into  the  composition  of  the 
trademark  (see  also  In  re  Simpson,  10  Off.  Oaz.  Pat). 
The  numerals  cannot  of  themselves  be  a  trademark, 
such  as  101,  2  and  32  {Brovme  on  Tradern.  %%  225- 
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233,  442.  If  the  engraving  or  picture  of  plain tiflPs  fac- 
tory may  be  used  as  a  trademark,  so  may  the  engrav- 
ing or  picture  of  the  defendant's  factory,  especially  as 
they  are  so  unlike  as  never  to  deceive  or  mislead. 
If  the  trademark  claimed  be  valid,  then  the  defend- 
ants have  not  used  it.  The  plaintiflfs  use  the 
words  "  India"  and  ''  N.  Y.,"  the  defendants  do  not. 
The  defendants  use  the  word  ''Jewelry,"  which  the 
plaintiflfs  do  not.  The  defendants  use  the  monogram, 
while  the  plaintiflfs  do  not.  The  plaintiflE  uses  the 
words  (expressing  a  fraud  and  falsehood)  "  Sole  manu- 
facturers of  Goodyear' s  India  Rubber  and  Gutta  Percha 
Combs,"  which  the  defendants  do  not.  The  defendant 
company  has  the  right  to  use  its  own  corporate  name, 
and  has  done  so.  The  plaintiflfs  never  had  any  trade- 
mark or  property  in  the  numerals  101,  2  and  32,  as 
claimed.  It  was  not  the  first  or  only  one  who  used  them, 
and  if  it  ever  acquired  any  such  right,  it  has  been  aban- 
doned to  the  public  by  acquiescence  in  their  long  use 
by  other  traders  and  manufacturers.  Fifteen  years' 
public,  open  and  notorious  use  by  others,  is  an  insur- 
mountable obstacle  to  the  present  assertion  of  exclusive 
right. 

II.  If  a  liberal  construction  of  the  complaint  would 
make  it  a  cause  of  action  for  fraudulent  simulation 
of  labels  as  distinguished  from  trademarks,  what  some 
writers  call  unfair  and  immoral  competition  (a  case 
not  claimed  in  the  complaint),  then  the  plain  tiflf  cannot 
recover,  for  the  reasons  above  expressed,  especially  the 
diflferences  pointed  out  under  figure  4  of  Point  I.,  and 
also  for  the  following  reasons :  1.  No  intent  to  de- 
fraud has  been  shown,  which  must  be  done  to  entitle 
plaintiflf  to  injunction.  2.  No  actual  or  successful 
fraud  or  deceit  has  been  shown  by  a  single  instance  of 
sale  of  defendants'  goods  as  and  for  plaintiflfs,  nor  of 
any  one  calling  for  or  ordering  plain  tiflPs  goods  and 
getting  defendants'    instead,    which  is  necessary  to 
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entitle  plaintiflf  to  judgment  for  damages  or  for  an 
accounting.  3.  No  attempt  was  made  to  show  either 
such  fraudulent  intent,  or  such  actual  fraudulent  sales. 
4.  It  has  not  been  shown,  nor  has  any  attempt  been 
made  to  show,  that  any  ordinary  purchaser  looking  at 
either  the  goods  or  the  labels  would  mistake  the  de- 
fendants' for  the  plain tiflE's.  5.  Neither  the  plaintiff 
nor  the  defendants  retail  goods.  They  both  sell  to 
jobbers,  who  supply  retail  dealers,  who  supply  con- 
sumers. They  each  sell  at  wholesale,  in  large,  paper- 
wrapped  packages,  as  exhibited  in  court,  the  plaintiflE 
putting  on  these  large  packages  a  green  label  with 
black  letters,  and  the  defendant  a  white  label  with  blue 
letters.  Nothing  could  be  more  distinctly  and  even 
glaringly  different.  If  any  witness  had  come  into 
court  and  said  he  had  been  deceived  or  could  be 
deceived  by  mistaking  one  of  these  labels  for  the  other, 
the  court  would  simply  not  have  believed  him. 

III.  The  case  of  Gillott  v.  Esterbrook  (48  JST.  T. 
374),  does  not  hold  that  numbers  by  themselves  may 
be  a  trademark,  but  only  that  they  can  be  used  in  con- 
nection with  other  things.  The  plaintiff's  trademark 
is  described  as  "The  India  Rubber  Comb  Co.,"  with- 
out numbers.  When  this  was  offered  for  registration 
at  Washington,  and  rejected,  as  stated  by  plaintiff's 
counsel,  the  engraving  of  the  factory  was  added, 
and  it  was  then  registered.  The  trademark  and  speci- 
fications as  registered  not  claiming  the  right  to  the 
use  of  numbers  101,  2,  32,  nor  in  any  way  alluding 
to  them,  is  conclusive  evidence  that  they  had  never 
been  relied  upon  as  a  trademark,  or,  if  so  relied  on, 
had  been  abandoned.  The  claim  and  sworn  applica- 
tion state,  ''Our  trademark"  consists  of  the  words 
"  India  Rubber  Comb  Company,  arranged  in  con- 
nection with  a  representation  of  our  factory  at  Col- 
lege Point,  Long  Island."  The  document  further 
states  that  this  trademark  may  be  accompanied  by  a 
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border,  but  proceeds  to  allege  that  the  essential  feat- 
ures are  the  words  "India  Rubber  Comb  Company, 
arranged  in  connection  with  a  representation  of  the 
India  Rubber  Comb  Company's  factory  at  College 
Point,  Long  Island."  Thus  the  numbers  101,  2  and 
32  are  expressly  excluded  in  two  ways ;  by  stating 
what  may  accompany  the  trademark,  and  by  stating 
the  essential  features  of  the  trademark.  They  further 
say  ''This  trademark  we  have  used  in  our  business  for 
three  years  last  past."  The  plaintiff  cannot  have  two 
trademarks,  nor  dozens  or  hundreds  of  them,  as  it 
would  have  if  each  label  with  a  different  number  on  it 
be  a  different  trademark.  In  its  complaint  it  describes 
one  without  number,  sues  the  defendant  on  that  de- 
scription, and  to  sustain  the  cause  of  action  puts  in 
evidence  a  certificate  of  registration  making  no  claim 
to  numbers  as  a  part  of  its  trademark,  and  containing 
a  specimen  label  with  numbers  not  mentioned  in  the 

complaint  or  the  evidence,  to  wit,  1  doz., No.  4 

7}4  inch.     The  plaintiff  must  abide  by  its  own 

description  and  registration.  It  cannot  register  one 
thing  and  claim  another. 

IV.  There  was  an  element,  a  finding  of  fact,  in  Gil- 
lott  V.  Esterbrook,  that  broadly  distinguishes  it  from 
this  case.  The  trial  judge  found,  and  the  court  of 
appeals  expressly  rely  upon  the  finding,  "  that  the  said 
use  by  the  defendants  of  said  numerals  303,  was  with 
a  knowledge  by  them  of  the  rights  of  the  plaintiff  to 
the  same,  and  with  the  intent  to  obtain  for  themselves 
the  profits  and  advantages  to  which  the  plaintiff  was 
exclusively  entitled  in  the  use  of  his  said  trademark, 
and  to  mislead  the  public,  and  to  defraud  the  plaintiff 
in  that  respect."  In  this  case  we  have  not  the  knowl- 
edge by  defendants,  of  plaintiff^  s  rights,  if  it  had  any, 
and  any  such  knowledge,  as  well  as  the  right,  is  nega- 
tived by  the  long  and  general  use  by  others.  Neither 
have  we  the  intent  to  obtain  plaintiff^  s  profits  ;  nor  the 
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intent  to  mislead  the  public  and  defraud  the  plaintiff, 
all  which  are  found  in  the  case  of  Gillott ;  and  none  of 
which  are  proved  in  this  case. 

Y.  Particular  attention  is  called  to  the   case  of 

Singer  Manufacturing  Co.  z).  Wilson  (2  Ch.  Div,  App. 

434),  a  late  English  case,  which  perhaps,  more  nearly 

than  any  other  case,  contains  the  whole  law  of  trade- 

I  marks  and  fraudulent  imitations  of  labels.     The  case 

of  Boardman  v.  Meriden  Britannia  Co.  {Cox  TVadeni, 
Cas.  490),  is  not  similar  in  its  facts.  The  case,  like 
Gillott's  No.  303,  holds  that  a  number  can  only  be 
a  part  of  a  trademark  in  connection  with  other  things. 
When  any  mark,  symbol  or  device  is  used  merely  to 
indicate  the  name,  quality,  style,  or  size  of  an  article, 
it  cannot  be  protected  as  a  trademark  (see  also  Cod- 
dingtovDs  Digest  of  Tradem,  265). 

VI.  Although,  by  the  long-continued  use  of  certain 
letters,  figures,  words,  marks  or  symbols,  which  do  not 
of  themselves  and  were  not  designed  to  indicate  the 
origin  or  ownership  of  the  goods  to  which  they  are 
attached,  but  only  to  designate  the  nature,  kind,  or 
quality  of  the  different  varieties  of  the  article,  and  be- 
cause so  marked  the  goods  have  become  known  as 
those  of  the  manufacturer  who  first  used  them,  such 
fact  cannot  alter  the  original  meaning  of  the  words  or 
symbols,  or  the  intent  with  which  they  were  first  used 
as  denoting  the  name  of  the  thing  or  its  general  or 
relative  quality,  or  take  from  others  the  right  to  employ 
them  in  the  same  sense  (Candee  v.  Deere,  64  111.  439). 

VII.  There  is  no  case  to  be  found  in  which  a  plaintiflf 
has  been  allowed  to  sell  the  same  goods  under  more 
than  one  trademark.  The  idea  of  identity,  oneness,  is 
necessary  to  and  so  embraced  in  the  conception  of  a 
trademark,  as  applicable  to  a  certain  kind  or  line  of 
goods,  that  divisibility  or  plurality  at  once  destroys 
both  the  conception  and  the  thing.  The  same  trader 
or  manufacturer    may  have  one  trademark   for  his 
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woolen  goods,  another  for  his  cotton  goods,  another  for 
his  silk  goods,  and  another  for  his  combs,  if  he  makes 
so  many  articles.  But  he  cannot  have  three  trade- 
marks for  the  same  comb.  In  this  ca^e  the  plaintiff 
has  declared  on  one  trademark,  its  corporate  name : 
''The  India  Rubber  Comb  Company;"  it  has  put  in 
evidence  eight,  all  differing  in  some  respects  from  each 
other,  and  has  recovered  ^on  five,  three  being  always 
annexed  to  one  article. 

VIII.  The  motions  to  dismiss  plaintiff's  complaint, 
and  again,  at  conclusion  of  plaintiff's  testimony,  should 
have  been  granted.  And  even  if  there  had  been  any 
grounds  for  retaining  the  complaint  as  to  the  defendant 
company,  the  motion  to  dismiss  as  to  the  individual 
defendants,  Sonneborn,  Dittenhoefer  and  Cohn,  should 
have  been  granted.  There  was  no  evidence  whatever 
upon  which  to  base  a  judgment  against  them.  It  is 
proved,  and  no  attempt  made  to  contradict  it,  that  they 
were  not  in  the  business,  individually  or  personally. 
That  they  were  officers  of  the  defendant,  the  Rubber 
Comb  and  Jewelry  Company,  can  in  no  way  make  them 
I)ersonally  responsible.  If  they  had  been  manu- 
facturers, on  their  own  account,  they  could  not  be 
joined.  It  would  be  a  case  of  alleged  wrongs  by  differ- 
ent parties.  Therefore  the  objection  of  improper 
joinder  of  parties  should  have  been  sustained,  and  all 
these  three  defendants  should  have  had  judgment  for 
costs. 

Ahhett  &  Fuller  J  attorneys,  and  Messrs.  Fuller  & 
Oilhooly^  of  counsel,  for  respondent,  urged : — ^I.  The 
plaintiff's  name,  "  The  India  Rubber  Comb  Company," 
used  on  or  in  connection  with  its  manufactures,  is  a 
valid  trademark,  of  which  the  plaintiff  is  entitled  to 
the  exclusive  use  (Newby  v.  Oregon  Central  Rw.  Co., 
1  Deady^  609).  In  the  matter  of  the  India  Rubber 
Comb  Company  (Ojf.  Oaz.  Pat,  November  30,  1875), 
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the  opinion  of  the  commissioner  contains  a  citation  and 
discussion  of  the  cases  on  this  point,  and  he  holds  that 
said  words  constitute  a  valid  trademark  (see,  also,  Col- 
man  V.  Crump,  70  i^.  Y.  578).  This  particular  trade- 
mark, to  wit:  the  words  ''The  India  Rubber  Comb 
Company,"  has  been  sustained  by  the  superior  court 
in  the  case  of  India  Rubber  Co.  v.  Meyer. 

II.  The  plaintiff  is  entitled  to  the  exclusive  use  of 
the  numbers  ''101"  and  "32,"  as  applied  to  combs, 
and  the  number  "2,"  as  applied  to  hair-pins  (see  Gil- 
lott  V.  Esterbrook,  48  iT.  Y.  374,  377). 

III.  The  plaintiff  is  entitled  to  the  exclusive  use  of 
the  cut  or  representation  of  a  building,  as  shown  in  the 
exhibits  annexed  to  the  complaint,  in  connection  with 
combs,  and  any  simulation  of  such  cut  should  be  en- 
joined. Such  a  device  is  a  good  trademark  (Smith  v. 
Reynolds,  10  Blatchf.  100 ;  Kinney  ^).  Basch  [unre- 
ported] ;  Coddington  Dig,  Tradem.  86 ;  Paber  v. 
Hovey,  Id.  242  ;  Colman  v.  Crump,  70  N.  Y.  573). 

IV.  The  defendants  are  joint  tort  feasors,  and  as 
such  may  be  sued  jointly.  The  defendant,  Ditten- 
hoeffer,  is  the  president  of  the  Rubber  Comb  and 
Jewelry  Company ;  the  defendant,  Sonneborn,  is  secre- 
tary and  treasurer ;  and  the  defendant,  Cohn,  is  a  sales- 
man and  corporator  (see  Goodyear  v.  Phelps,  3  Blatchf. 
91 ;  Poppenhusen  ij.  Falke,  4  Id.  493). 

V.  "  Where  the  imitation  of  plain tiflf's  trademark  is 
close,  and  the  manner  in  which  defendants'  articles  are 
put  up  nearly  resembles  the  plaintiff's,  the  law  must 
presume  it  to  have  been  resorted  to  for  the  purpose  of 
inducing  the  public  to  believe  the  article  is  that  of  the 
plaintiff,  whose  trademark  is  imitated,  and  for  the 
purpose  of  supplanting  him  in  the  good-will  of  his 
business  (Curtis  ^.  Bryan,  2  Daly,  312  ;  Taylor  ?).  Car- 
penter, 11  Paige,  292;  Brahan  v.  Bustard,  9  Law  Times, 
N.  8.  199;  S.  C,  2  NeiD  R.  572 ;  Amoskeag  Manuf  g 
Co.  V.  Spear,  2  Sandf.  599-608  ;   Edelsten  v.  Edelsten, 
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9  Jut.  N.  8.  479  ;  Colman  v.  Crnmp,  70  N.  T.  573) 
And  in  order  to  entitle  plaintiff  to  relief,  it  is  not 
necessary  that  the  imitation  should  be  so  close  as  to 
deceive  persons  seeing  the  two  trademarks  side  by 
side  (Seixo  z.  Provezende,  Law  B.j  1  Ch.  192).  In  a 
recent  case  in  the  house  of  lords  (Worthersspoon  v. 
Currie,  42  Law  J.  R.  N.  8.  Ch.  130),  Lord  Chelms- 
ford lays  down  the  rule,  that,  to  establish  a  case  of 
infringement,  it  is  sufficient  if  the  resemblance  is  such 
as  to  be  likely  to  make  unwary  purchasers  suppose 
they  are  purchasing  plaintiffs  articles.  See,  also,  in 
the  case  of  Blackwell  v.  Armistead  (5  Amer.  Law 
Times^  85),  decided  in  1872. 

VI.  In  the  case  of  Gillott  v.  Esterbrook  (48  N.  Y. 
374),-  the  court  of  appeals  held  that  the  use  and  adver- 
tisement of  a  trademark  by  others  for  a  period  of 
fifteen  years,  where  plaintiff  had  no  knowledge  of  such 
practice,  or  acquiesced  in  the  same,  did  not  preclude 
the  owner  from  enforcing  his  sole  right.  And  in  a  suit 
to  enjoin  defendants  from  selling ''  Charter  Oak ''  stoves 
bearing  a  certain  trademark,  the  fact  that  parties  in 
other  localities  manufactured  '^Charter  Oak"  stoves, 
and  sent  them  into  the  market  to  compete  with  plaint- 
iffs manufactures,  in  no  way  aids  the  defense,  unless  it 
appears  that  the  plaintiff  assented  to  or  acquiesced  in 
such  infringement  of  his  rights  (Supreme  Ct.  of 
Mo.,  FiUey  v.  Passett,  44  Mo.  168).  So,  in  the  case  of 
Kinahan  v.  Bolton  (16  Irish  Ch.  76),  the  lord  chan- 
cellor held  that  in  order  to  prove  acquiescence  by  a 
firm  in  the  piratical  use  of  their  trademark,  knowledge 
of  such  use  must  be  proved,  and  that  is  not  accom- 
plished by  the  proof  of  publication  of  advertisements, 
which  could  have  been  an  invasion  of  the  rights  of  the 
firm  if  those  advertisements  have  been  issued,  not 
steadily  or  uniformly,  but  interchangeably  with  other 
Advertisements  in  some  respects  similar,  but  not  in- 
fringing the  rights  of  the  firm. 
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Vn.  In  the  case  of  Dale  v.  Smithson  (12  Abb,  Pr. 
237),  the  general  term  of  the  common  pleas  expressly 
hold  that  the  plaintiff  is  entitled  to  protection  in  the 
exclnsive  nse  of  his  trademark,  although  it  contains  a 
fictitious  name  as  the  name  of  the  manufacturers  of 
the  article,  provided  it  does  not  misrepresent  the  qual- 
ity and  substance  of  the  manufactured  article,  and  it  is 
not  used  with  fraudulent  intent.  In  the  case,  of  Curtis 
V,  Bryan  (36  Bow.  Pr.  33)  the  general  term  of  the 
common  pleas  held  that  false  and  exaggerated  state- 
ments in  advertisements  of  the  manufactured  article, 
not  contained  in  the  label  sued  on,  do  not  deprive  the 
owner  of  his  right  to  protection  in  his  exclusive  use  of 
his  trademark. 

Vm.  The  main  inquiry  in  such  cases  is,  are  the  ulti- 
mate customers  deceived  ?  (Coats  v.  Holbrook,  2  Sandf, 
Ch.  586 ;  3  Barn.  &  Cress.  541 ;  5  Dowl.  &  B.  292). 

IX.  A  reference  was  properly  ordered  to  ascertain 
the  amount  of  damages  sustained  by  the  plaintiff 
(Blackwell  v.  Armistead,  5  Amer.  Law  Times ^  86, 
decided  in  1872;  Taylor  v.  Carpenter,  Cox  Amer. 
Tradem.  Cases ^  32 ;  Blofield  v.  Payne,  4  Barn.  &  A. 
410 ;  3  Mylne  &  Cr.  338 ;  Bailey  ^.  Taylor,  1  Russ.  & 
M.  73 ;  Whittington  z).  Wooler,  2  Qwanst.  428).  See 
also  a  decision  of  the  general  term,  supreme  court, 
first  department,  Dec.  30,  1875,  in  the  case  of  Faber  r>. 
Hovey  [unreported];  Coddington  Dig.  Tradem.  242). 

X.  The  well-known  case  of  Boardman  v.  Meriden 
Britannia  Co.  (35  Conn.  402,  and  Cox  Amer.  Tradem. 
Cos.  490)  resembles  in  almost  every  particular  the  one 
at  bar. 

Br  THE  Court.— Sedowiok,  J. — The  answer  of  the 
defendant  corporation  admits  that  it  is,  and  since  its 
organization,  has  been,  engaged  in  the  sale  of  combs 
and  hairpins,  ^'and  that  it  has  affixed  thereto  labels 
similar  to  those  shown  in  plaintiff's  Exhibit  A  1,  and 
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used  Exhibits  B  1,  C  1  and  D  1,  for  only  a  short  time, 
and  but  few  of  them ;  but  denies  that  the  same  were 
fraudulent  imitations  of  plaintiff's  labels."  This 
answer  was  sworn  to  December  14, 1877.  The  corpora- 
tion defendant  was  incorporated  January  16,  1877. 
The  testimony  bearing  on  the  time  through  which  the 
defendant  used  the  labels,  and  the  admissions  of  the 
answer,  sufficiently  showed  such  an  actual  use,  and 
danger  or  threat  of  further  use,  that  the  plaintiff,  if 
otherwise  entitled,  would  not  be  deprived  of  his  rem- 
edy by  injunction,  even  if  the  court  were  satisfied 
that  shortly  before  the  service  of  summons  the  defend- 
ant had  stopped  using  them. 

The  labels,  Exhibits  C 1  and  D  1,  seem  to  have  been 
those  not  used  by  the  defendant  corporation.  The  de- 
fendant Sonneborn,  in  his  answer,  alleges  that  these 
labels  were  devised  and  used  before,  but  not  after,  the 
incorporation  of  defendant.  His  evidence  did  not 
clearly  show  that  these  labels  had  not  been  used  after 
the  incorporation,  and  on  the  whole  case  it  appeared 
that  the  admission  of  the  answer  of  the  defendant  cor- 
poration was  correct.  These  labels  were  in  undoubted 
and  designed  imitation  of  plaintiff's  labels.  Exhibits 
C  and  D.  The  defendants  used  as  their  name,  which 
it  was  not,  the  words,  "The  India  Rubber  Comb  and 
Jewelry  Co.,"  and  the  greatest  part  of  the  other  de- 
tails were  so  nearly  like  the  corresponding  details  of 
plaintiffs'  labels  that  there  could  be  no  doubt  that  de- 
fendant's  intention  was  to  represent  by  their  labels 
that  the  goods  on  which  they  were  to  be  in  some 
fashion  placed  were  goods  made  by  the  plaintiff,  and 
in  the  nature  of  things  it  was  likely  that  the  intention 
would  be  successfully  carried  out. 

With  these  facts  in  their  minds  the  defendants  pro- 
ceeded to  devise  or  use  for  combs  the  labels,  Exhibit  A 
1,  and  Exhibit  B  1,  and  made  as  much  of  an  imitation 
as  the  first,  excepting  the  word  "India"   is  left  out. 
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The  right  to  use  their  name,  as  changed  into  "The 
Rubber  Comb  and  Jewelry  Co.,"  is  maintained,  on  the 
ground  that  the  defendant,  having  been  incorporated 
by  the  latter  name,  there  was  a  clear  legal  right  to  use 
it  upon  their  goods.  Without  adverting  to  an  impor- 
tant consideration  that  they,  under  the  statutes  of  this 
State,  took  and  composed  that  name  according  to  their 
pleasure,  with  perhaps  a  view  to  the  future,  which  may 
lead  to  different  rights  to  those  that  refer  to  a  name 
involuntarily  bestowed  upon  a  natural  person,  it  is 
certain  that  there  is  some  limitation  of  the  use  of  a 
lawful  name.  If  ,a  right  name  is  used  intentionally  in 
a  manner  that  draws  attention  from  a  difference  between 
it  and  another  name,  so  that  the  effect  produced  is  that 
of  the  other  name,  there  is  a  responsibility  for  the 
effect.  It  is,  as  to  the  effect,  not  the  use  of  the  right 
name.  In  the  present  case  the  way  in  which  the  de- 
fendants printed  their  name:  "The  Rubber  Comb 
and  Jewelry  Co.,"  viz.,  upon  pieces  of  jpsiper  like  those 
used  by  the  plaintiff,  in  ink  of  a  like  color,  and  at  the 
top  of  several  colorable  imitations  of  a  picture  of  factory, 
of  description  of  goods,  and  of  the  words,  "warranted 
not  to  warp  or  split,  and  can  be  cleaned  in  warm 
water,"  was  likely  to  draw  the  attention  from  the 
difference  of  name,  and  to  lead  the  ordinary  reader  not 
to  perceive  it,  but  to  think  that  it  was  plaintiff's  name. 
The  labels  themselves,  and  the  testimony  in  the  case, 
keeping  in  mind  that  the  labels  were  made  shortly 
after  what  was  beyond  doubt  an  intentional  imitation, 
prove  that  the  use  of  defendant's  name  on  the  later 
ones  was  intended  to  produce  an  impression  that  it  was 
the  plaintiff's  name.  A  little  fact  is  very  significant  to 
show  that  the  defendants  had  in  mind  the  character  of 
plaintiff' s  labels  when  they  made  theirs.  On  plaintiff's 
labels  was  "warranted  not  to  warp  or  split,  andean 
be  cleaned  in  warm  water."  The  defendants,  on  their 
first  labels,  copied  this  in  its  very  words.     On  their 
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later,  they  placed,  "warranted  not  to  warp  or  split, 
and  can  be  cleaned  in  hot  water."  It  would  seem  as  if 
the  change  of  "warm"  to  "hot"  was  a  preparation 
of  evidence. 

In  such  case  it  is  so  easy  to  give  a  distingaishing 
mark  that  shall  have  no  doubt  abont  it,  that  it  can 
almost  be  said  that  merely  the  failure  to  do  it  shows  an 
actual  purpose  not  to  do  it.  The  sum  of  this  part  of 
the  case  is,  that  the  plaintiff  proved  that  the  labels  of 
defendant,  when  placed  upon  goods,  were  a  represen- 
tation that  the  goods  were  the  manufacture  of  plaint- 
iff.    The  law  gives  protection  against  this. 

Here  may  be  noticed  the  allegation  that  plaintiffs 
had  abandoned  any  exclusive  right  they  may  have 
had  by  acquiescing  in  the  use  of  this  kind  of  labels  by 
others,  for  years.  The  facts  did  not  sustain  the  alle- 
gation. If  there  were  proof  (which  was  not  clear)  that 
there  was  such  a  use  by  others,  there  was  no  proof  of 
acquiescence  by  plaintiffs  in  it. 

As  to  the  sale  of  goods  by  the  plaintiffs,  under  the 
name  of  the  United  States  Company,  the  defendants' 
requests  to  the  court  do  not  claim  that  the  labels  or 
marks  in  question  were  used.  I  cannot  ascertain  from 
the  evidence  that  the  defendants  attempted  to  prove  it. 

Another  allegation  is  that  the  label  of  plaintiff 
should  not  be  protected,  because  it  had  on  its  face  the 
words  "Sole  manufacturers  of  Goodyear' s  India  Rub- 
ber and  Gutta  Percha  Combs,"  and  that  this  was  false 
and  fraudulent  to  purchasers.  Whether  it  was  or  was 
not  false  was  a  question  of  fact.  The  court  could  not 
take  judicial  cognizance  of  what  Goodyear's  India  Rub- 
ber and  Gutta  Percha  Combs  were.  It  was  possible 
that  a  party  should  be  the  only  manufacturer  of  such 
combs,  and  that  at  least  a  claim  to  be  so  was  not 
fraudulent.  The  burden  was  upon  defendant  to  show 
the  falsity  and  fraudulent  intent,  but  no  testimony  as 
to  them  was  given. 
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It  is  also  claimed  that  there  was  no  proof  that  any 
one  in  the  market  had  been,  or,  by  an  expert,  that  any 
one  was  likely  to  be  deceived  into  the  belief  that  goods 
having  defendants'  labels  were  made  by  plaintiff.  So 
far  as  a  right  to  a  preventive  remedy  by  injunction  is 
concerned,  I  do  not  think  that  such  proof  was  neces- 
sary. 

If  a  court  could  not  judge  from  a  resemblance  that 
it  was  likely  to  produce  the  eflfect  that  the  original  or 
true  one  would  produce,  and  which,  I  think,  it  can, 
certainly  it  may  infer  from  a  fraudulent  intent  of  a 
person  in  circumstances  which  would  permit  the  con- 
summation of  it,  that  it  is  likely  that  the  intent  will  be 
successful,  and  others  will  be  deceived. 

For  these  reasons,  the  judgment  against  the  use  of 
the  labels  must  be  sustained,  and  I  proceed  to  that 
part  against  the  use  of  portions  of  it. 

Whether  a  name  can  be  a  trademark,  technicallj^ 
is  doubted  by  the  learned  counsel ;  but  I  do  not  under- 
stand them  to  doubt  that  a  defendant  may  be  enjoined 
from  using  the  plaintiflE's  name.  The  position  was  not 
taken,  if  it  be  sound ;  and  as  to  this,  impression  is 
given  that  what  the  words  of  plain tiflPs  name  really 
expressed  is  a  kind  of  trade,  and  that,  as  the  trade  is 
open  to  all,  the  plaintiff  can  have  no  exclusive  right  to 
words  that  intelligibly  designate  the  trade.  On  the 
facts,  I  think  it  was  shown  that  there  had  been  a  pur- 
pose to  use  a  name  in  imitation  of  plaintiff's  on  a 
label,  and  the  case  made  it  proper  to  consider  whether 
there  was  not  danger  of  a  use  of  it  apart  from  the 
labels.  No  closeness  of  reasoning,  based  on  the  fact 
that  it  has  never  been  used  by  itself,  is  called  for  in 
a  case  which  discloses  a  meditated  general  wrong.  It 
does  not  seem  to  be  material  that  the  name  is  said,  in 
the  pleadings  and  findings,  to  be  a  trademark.  The 
material  thing  is  stopping  its  use  by  defendants. 

As  to  the  use  of  the  numbers,  "2,"  "101,"  and  "32," 
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I  am  not  able  to  see  that  the  principles  of  Gillott  v.  Es- 
terbrook  (48  JV.  Y.  376),  should  not  be  applied.  In  that 
case  and  in  this,  the  nnmbers  were  used  to  distinguish 
one  pattern  or  character  of  goods  from  other  patterns. 
In  this  case,  the  defendant's  labels  prove  that  the  num- 
bers were  useful  in  the  market  to  designate  these  pat- 
terns. The  numbers  were  selected  arbitmrily,  and  of 
themselves  expressed  no  size  or  quality.  The  findings 
as  to  defendants'  knowledge  of  the  plaintiffs  use  of 
the  numbers  to  designate  their  goods,  and  of  the  fraud- 
ulent intent  as  to  plaintiffs  and  third  persons,  were 
substantially  the  same  in  the  two  cases.  It  was  not 
shown  in  this  case  that  the  plaintiffs  had  acquiesced  in 
the  use  of  these  numbers  by  others.  I  am  of  opinion, 
however,  that  the  terms  of  the  judgment  were  too 
broad  in  restraining  the  defendants  from  using  in  any 
way  the  cut  or  representation  of  a  factory,  on  their 
goods.  The  plaintiff  had  never  used  that  as  a  trade- 
mark by  itself,  in  the  same  sense  that  the  numbers 
were  used.  The  defendants  are  still  at  liberty  to  use  a 
picture  of  a  factory  in  a  proper  manner.  The  judg- 
ment should  have  been  confined  to  the  use  of  an  imita- 
tion, colorable  or  other,  of  the  picture  of.  a  factory, 
used  by  plaintiffs.  This  is,  however,  hardly  more 
than  a  matter  of  form,  which  could  have  been  corrected 
upon  suggestion,  on  the  settlement  of  the  judgment. 
The  judgment  should  be  modified  by  striking  out  the 
absolute  prohibition  of  the  use  of  a  picture  of  a  factory, 
and  confining  the  imitation  to  a  picture  like  that  used 
by  the  plaintiffs. 

The  case  disclosed  individual  acts  by  the  defendants 
other  than  corporation,  jointly  with  the  corporation, 
and  there  was  a  joint  liability  to  the  plaintiff. 

The  judgment,  after  being  modified  in  the  manner 
that  has  been  stated,  is  afiirmed,  with  costs. 

Van  Vorst,  J.,  concurred. 
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MARY  A.  RYAN,  Pladttiff  and  Appsllant,  v. 
PETER  M.    WILSON,    Defendant  and    Re- 

SPONDENT. 

Nbgeuosngb. — ^Lahdlokd  abd  tesast. 

In  this  case,  the  plaintiff,  in  the  coarse  of  her  employment,  was  in- 
jured by  a  reYolving  upright  shaft  upon  defendant's  premises,  in 
a  portion  of  the  same  not  under  his  control,  but  leased,  with  the 
steam  power  which  drove  said  shaft,  to  a  tenant,  at  a  specified 
rent,  by  which  said  tenant  the  plaintiff  was  at  the  time  em- 
ployed. For  the  damages  resulting  from  said  injuries  the  plaint- 
iff sought  to  charge  defendant,  upon  the  ground  that  he  did 
''  negligently  and  wrongfully  leave  said  revolving  shaft  uncov- 
ered, uninclosed,  and  unprotected." 

Sddy  that  the  shaft  in  question  was  not  dangerous  in  itself  or  in  its 
working;  the  opportunity  for  damage  would  arise  only  in  case  a 
person  should  come  in  contact  with,  and  be  caught  by  it  (Loop 
V.  Litchfield,  42  If.  7.  858). 

The  defendant  took  no  part,  actually  or  by  legal  construction,  in 
the  tenant's  omission  to  guard  the  shaft^  he  having  parted  with 
the  possession  and  control  of  the  floor  upon  which  the  accident 
occurred,  without  stipulating  for  a  continuance  of  the  conditions 
which  would  render  the  occurrence  of  the  accident  possible  or 
probable ;  nor  was  it  negligence  on  his  part  to  leave  the  placing 
of  the  guard  to  the  tenant,  a  person  as  competent  to  attend  to  it 
as  himself,  and  whose  interest  and  duty  would  impel  him  to  do 
it. 

Before  Sedgwick  and  Van  Vokst,  J  J. 

Bedded  May  16,  1879. 

Appeal  from  judgment  that  plaintiff's  coi9plaint  be 
dismissed. 

The  action  was  for  damages  from  defendant's  negli- 
gence. The  complaint  alleged  that  defendant  was  the 
owner  of  a  certain  building ;  that  the  fourth  floor  of 
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the  building  was  occupied  as  a  laundry  by  one  George 
Little,  as  tenant  of  defendant ;  that  the  defendant  was 
in  possession  of  the  other  parts  of  the  building  ;  that 
the  said  building  was  ''  negligently  provided  by  said 
defendant  with  steam  power,  inasmuch  as  a  certain 
revolving  shaft,  which  was  incidental  to  the  supply  of 
the  said  steam  power  in  said  building,  ran  through  all 
the  floors  thereof,  and  extended  through  the  fourth 
floor  as  aforesaid ;  that  the  defendant,  well  knowing 
the  premises,  and  while  the  owner  and  occupant  of  said 
building  as  aforesaid,  did,  on  the  first  day  of  Decem- 
ber, 1875,  negligently  and  wrongfully  leave  said  revolv- 
ing shaft  uncovered,  uninclosed,  and  unprotected,  of 
which  the  defendant  had  due  notice,  whereby  the 
plaintiff,  who  was  then  lawfully  in  said  building,  being 
in  the  employ  of  said  George  Little,  on  said  fourth 
floor,  and  in  the  pursuit  of  her  occupation  in  said  em- 
ployment, then  and  there  necessarily  and  carefully 
passing  along  said  fourth  story,  was  caught  up,  en- 
tangled and  drawn  round  by  said  revolving  shaft, 
whereby  she  was  maimed,  bruised,  wounded,  and  re- 
ceived great  bodily  damage." 

On  the  trial  the  judge  stopped  the  giving  of  evi- 
dence, when,  by  the  plaintiff's  case,  it  appeared  that 
the  fourth  floor,  on  which  the  accident  occurred,  was  in 
possession  of  the  tenant  of  defendant,  as  stated  in  the 
complaint,  and  held  that  the  defendant  was  not  liable 
for  the  consequences  of  leaving  the  upright  shaft  un- 
inclosed. 

Tremaine  &  Tyler ^  for  appellant. 

Ira  D.  Warren^  for  respondent. 

• 

By  the  Court. — Sedgwick,  J. — ^The  revolving  up- 
right shaft  was  not  dangerous  in  itself  or  in  its  work- 
ing  (Loop  V.  Litchfield,  42  N.   Y.  358).    The  oppor- 
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tunity  for  damage  would  arise  only  if  a  i)er8on  should 
come  in  contact  with  it,  and  be  caught  by  it.  And  the 
complaint  states  the  negligence,  which  caused  the 
damage,  to  have  been  that  the  defendant  did  ^^  negli- 
gently and  wrongfully  leave  said  revolving  shaft  un- 
covered, uninclosed  and  unprotected."  Such  being 
the  omission  and  the  cause  of  action,  was  the  defend- 
ant responsible  for  it  ? 

At  the  time  of  the  accident  the  defendant  had  not 
any  control  of  the  floor  on  which  must  be  placed 
any  fence  or  guard  about  the  shaft.  He  received  rent 
for  the  premises,  and  for  the  power  which  moved  the 
shaft,  and  at  the  time  was  furnishing  that  power.  For 
so  much  he  was  responsible.  As  has  been  said,  this 
was  not  dangerous  in  itself.  His  leasing  and  receiving 
rent  did  not  involve  a  request  by  him,  or  a  claim  or  an 
affirmance,  that  his  tenant  should  not  guard  the  shaft. 
The  tenant  had  the  right  and  actual  power  to  guard  it. 
The  landlord,  after  parting  with  the  possession  and 
con  trol  of  the  premises,  did  not  stipulate  for  or  agree 
to  continue  or  affirm  that  condition  of  things  which 
constituted  the  alleged  negligence.  It  is  not  the  case 
of  a  landlord  receiving  rent  for  a  thing  which  is  a 
nuisance,  e.  g.y  a  wall  obstructing  an  ancient  light,  and 
which  the  tenant's  obligation  prevents  his  taking  down; 
nor  the  case  of  a  defendant,  who,  in  his  conveyance  of 
land,  covenants  that  the  grantee  shall  have  the  enjoy- 
ment of  a  right  to  set  back  water  on  another's  land. 
In  both  these  cases  there  is  an  actual  complicity  in  the 
wrong.  In  the  present  case,  the  landlord  has  not,  by 
his  lease,  or  by  any  act,  claimed  that  the  tenant  should 
omit  to  make  sufficient  guard,  or  promised  to  maintain 
the  tenant's  omission.  The  tenant's  power  is  the  same 
in  this  regard  as  if  there  had  been  an  absolute  convey- 
ance of  the  property  without  covenants.  It  cannot  be 
justly  said  that  he  took  any  part,  actually  or  by  legal 
construction,  in  the  tenant's  omission  to  guard  the 
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shaft,  he  having  parted  with  possession  and  control  of 
the  premises. 

Nor  do  I  think  that  the  defendant  was  negligent  in 
.  renting  atid  parting  with  the  floor,  without  having 
placed  a  fence  aronnd  the  shaft.  The  negligence,  if 
any,  woald  consist  in  not  sapposlng  or  not  entertain- 
ing the  notion  that  the  tenant  might  not,  or  would  not, 
sufficiently  protect  his  servants.  The  fence  would  be 
a  slight  and  inexpensive  matter,  and  should  properly 
be  devised  to  meet  the  exigencies  of  the  defendant's 
business.  His  arrangements  might  disi)ense  safely 
with  the  guard.  It  was  not  negligence  to  leave  the 
placing  of  the  guard  to  a  person  as  competent  as  the 
landlord  to  do  it,  and  whose  interest  and  duty  would 
impel  him  to  do  it.  The  judgment  should  be  affirmed, 
with  costs. 


Van  Voest,  J.,  concurred. 


JAMES  COSTELLO,  Plaintiff  and  Respondent, 
V.  THOMAS  LAWLESS,  et  al..  Defendants 
AND  Appellants. 

Evidence. — Trial. 

The  defendants,  on  the  trial,  propose  to  read,  and  did  offer  in  evi- 
dence certain  parts  of  answers  made  by  a  witness  (examined  under 
commission  for  plaintiff),  to  cross-interrogatories  put  by  defend- 
ants; the  parts  offered  being  the  answers,  ''so  far  as  the  same 
were  responsive  to  such  interrogatories."  Thereupon  defendant 
moved  to  strike  from  the  answers  other  parts,  as  immaterial, 
iirelevant,  and  not  responsive  to  the  interrogatories;  which  motion 
was  denied. 

Sisldy  that  upon  the  record  the  conclusion  is,  that  the  referee  denied 
a  motion  to  strike  out  of  the  deposition  certain  things  which  hod 
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not  been  put  in  evidence  or  proposed  as  such,  which  waft  not  an 
error  for  which  the  judgment  can  be  reversed. 

Before  Sedgwick  and  Van  Voest,  JJ. 

Decided  May  16,  1870. 

« 

m 

Appeal  from  judgment  for  plaintiff,  entered  upon 
report  of  referee. 

WUliam  Stones  for  appellants. 
Sidney  S.  Harris^  for  respondent 

By  the  Court.— Sedgwick,  J. — ^The  exceptions, 
taken  for  the  defendants,  in  the  action  below,  relate  to 
objections  made  upon  the  trial  in  regard  to  testimony. 
The  defendants  on  the  trial  proposed  to  read,  and  did. 
offer  in  evidence,  certain  parts  of  answers,  made  by  a 
witness  (examined  under  commission  for  plaintiffs), 
to  cross-interrogatories  put  by  defendants ;  the  parts 
offered  being  the  answers,  ' '  so  far  as  the  same  were 
responsive  to  such  interrogatories."  Thereupon  the 
defendants  moved  to  strike  from  the  answers  other 
parts  as  immaterial,  irrelevant,  and  not  responsive  to 
the  interrogatories.  It  does  not  appear  that  the  plaint- 
iffs objected  to  the  reading  of  what  defendants  claimed 
to  be  responsive,  or  that  plaintiffs  offered  to  read  the 
other  parts,  or  that  plaintiff  required  that  defendants 
should  read  the  other  parts,  or  that  the  referee  required 
it,  or  even  that  defendants  did  read  in  evidence  the 
parts  they  moved  to  strike  out.  It  is  not  stated  that 
the  plaintiffs  opposed  the  motion  to  strike  out.  The 
conclusion  is  that  the  referee  denied  a  motion  to  strike 
out  of  the  deposition  certain  things  which  had  not 
been  put  in  evidence  or  proposed  as  such.  Of  course, 
that  did  not  affect  the  determination  by  the  referee, 
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who  passed  only  upon  what  was  in  evidence,  and 
he  probably  was  correct  in  refusing  to  suppress  any 
part  of  the  deposition,  although  that  is  immaterial. 
The  record  does  not  show  any  error  on  which  the 
judgment  can  be  reversed. 

Judgment  affirmed,  with  costs. 

Van  Voest,  J.,  concurred. 


MICHAEL  DONAHUE,  PjiAHTTIFF  and  Appellant, 
V,  ROGER  O' CONOR,  Depbitoant  and  Re- 
spondent. 

Tax  8ALB8. — ^PROCEEDINOS  TO  DBTERMINB  CLADCB  TO  BBAL  PBOPBRTT. 

— ^Notice  by  publication. 

The  plaintiff  herein  claimed  title  in  fee  to  the  premises  in  ques- 
tion, under  the  deed  of  a  referee  in  foreclosure  proceedings, 
which  deed  was  dated  June  8,  1876.  The  defendant  claimed 
title  to  the  same  under  a  lease  for  sixty  years,  made  by  the 
mayor,  &c.,  March  18,  1876,  upon  a  sale  for  taxes. 

Eisld,  that  such  a  claim  may  be  determined  in  an  action  like  the 
present,  which  was  brought  to  determine  conflicting  claims  to 
certain  real  estate,  under  section  449  of  Code  of  Procedure,  and 
2  B.  8.  818,  and  amendments. 

The  legislature  has  power  to  enact  that  the  production  of  a  deed 
or  lease  given  by  the  mayor,  <&c.,  upon  a  tax  sale,  shall  be  pre- 
sumptive evidence  of  the  title  of  the  purchaser,  and  that  all 
the  statutory  requiremeots  have  been  complied  with;  but  pro- 
ceedings of  the  character  in  question,  i.  «.,  tax  sales,  are  to  be 
closely  scrutinized,  and  the  provisions  of  the  statute  must  be 
sedulously  followed. 

Seldf  that  the  proceedings  herein  upon  the  sale  to  defendant  were 
irregular  and  defective,  and  the  lease  was  therefore  void. 

1.  With  respect  to  the  lands  in  question,  the  statutory  notice 
published  did  not  state  on  what  particular  day  they  were  sold. 
It  stated  that  the  lands  described  in  an  accompanying  list  were 
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sold  on  the  9th,  12th,  18th,  and  25th  days  of  March,  1874 
(without  specifying  what  lands  were  sold  on  the  different  days) 
and  that,  unless  redeemed  on  or  before  two  years  from  the  date 
of  the  respective  sales,  which  will  be  on  the  9th,  12th,  18th, 
and  25th  days  of  March,  1876,  the  /nayor,  &c.,  would  execute 
a  lease  to  the  purchaser.  The  statute  speaks  of  a  *' certain,'^ 
not  an  uncertain  day. 

2.  The  notice  to  owners  and  occupants,  which  the  statute  re- 
quire shall  be  given  by  the  ** grantee'^  to  whom  the  premises 
'  ^shaU  ha/oe  leea  convey ed, "  was  never  served  upon  the  plaintiff,  the 
owner  of  the  premises,  and  was  served  upon  the  occupants  and 
the  former  owner  hefore  the  premises  were  etrnveyed,  which  service, 
so  far  as  made,  was  therefore  premature  and  ineffectual. 

The  statute  requires  that  notice  of  sale  shall  be  published  in  ten 
different  newspapers  of  New  York  city.  Meld,  that  a  publica- 
tion of  the  same  in  a  paper  printed  in  the  German  language,  as 
one  of  the  above  number,  will  not  invalidate  the  notice. 

The  defendant,  not  having  an  absolute  and  perfected  title,  his 
act  in  entering  upon  the  premises  and  collecting  rent  from  the 
tenants  was  not  an  interruption  of  the  plaintiff^s  possession. 
Though  the  tenants,  for  a  few  months^  recognized  the  defend- 
ant as  landlord,  they  subsequently  resumed  their  proper  rela- 
tions to  plaintiff,  which  have  continued  ever  since. 

Before  Sedowiok  and  Van  Voest,  JJ. 

Decided  May  16,  1879. 

Appeal  by  plaintiff  from  a  judgment  in  favor  of 
plaintiff,  rendered  by  a  judge  at  special  term.  The 
facts  are  stated  in  the  opinion  of  the  court. 

John  Townshendy  attorney,  and  of  counsel,  for 
plaintiff  and  appellant,  urged  : — I.  The  acts  of  defend- 
ant in  entering  on  the  premises,  and  procuring  the 
tenants  to  attorn,  were  illegal  and  void,  and  did  not  in 
law  or  in  fact  interrupt  the  possession  of  plaintiff  (2 
j5.  i^.  507,  §  1 ;  1  a.  S.  744,  §  3.) 

II.  The  attornment  did  not  interrupt  the  possession 
of  plaintiff ;  his  tenants,  Curley  and  Callaghan,  con- 
tinued in  uninterrupted  possession.     *'  The  possession 
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of  the  tenant  shall  be  deemed  the  possession  of  the 
landlord,"  "notwithstanding  such  tenant  may  have 
acquired  another  title,  or  may  have  claimed  to  hold 
adversely  to  his  landlord  "  {2  H.  S.  294,  §  13  ;  Code  of 
Pro.  of  1849,  §  86 ;  Code  of  Civil  Pro.  of  1876,  §  373 ; 
Burhans  v.  Van  Zandt,  7  Barb.  91). 

III.  The  lease  purports  to  be  given  under  the  Law  of 
1871,  c.  381.  That  law  among  other  things  provides : 
"  §  3.  That  when  a  tax  has  been  unpaid  for  three  years 
after  confirmation,  the  clerk  of  arrears  may  advertise 
the  taxed  property  for  sale."  He  is  to  publish  the 
notice  of  sale  in  ten  daily  newspapers.  Upon  the  sale, 
a  certificate  is  to  be  given  to  each  purchaser,  describing 
the  lands  sold,  and  the  time  for  which  sold,  &c.  (§  3). 
§  4.  If  no  redemption  is  made,  the  clerk  of  arrears  is  to 
publish  a  notice  to  redeem  in  one  daily  newspaper  "  in 
such  form  as  he  shall  deem  best  calculated  to  give 
notice  of  such  sale,  that  unless  the  lands  sold  be  re- 
deemed by  a  certain  day,  they  will  be  conveyed  to  the 
purchaser,  and  if  no  redemption  is  made  within  two 
years  from  the  date  of  said  certificate,  a  lease  is  to  be 
executed  to  the  purchaser."  The  lease  is  declared  to  be 
"presumptive  evidence  that  the  sale  and  all  proceed- 
ings prior  thereto,  from  and  including  the  assessment 
on  said  lands  ....  and  all  notices  required  by 
law '  to  be  given  previous  to  the  expiration  of  the  two 
yeara allowed  to  redeem  were  regular."  §13.  If,  "at 
the  time  of  the  conveyance," — i.  c,  at  the  time  of 
making  the  lease, — the  premises  are  occupied,  notice 
to  redeem  is  to  be  served  "  on  the  person  occupying 
such  lands  or  tenements,  and  in  all  cases,  notice  to  re- 
deem is  to  be  served  on  the  persons  owning  the  property 
so  conveyed."  The  notice  is  to  state  the  sale  and  con- 
veyance, the  person  to  whom  made,  and  the  amount  of 
consideration  money  mentioned  in  the  conveyance, 
with  the  addition  "of  the  sum  paid  for  the  lease," 
and  that  if  those  sums  are  not  paid  the  conveyance 
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(lease)  will  become  absolute.  §  15.  The  grantee,  "  to 
complete  his  title  to  the  land  conveyed,"  shall  file  an 
affidavit  with  the  clerk  of  arrears  of  the  service  of  the 
notice  to  redeem.  §  17.  The  owner,  occupant  or  any 
other  person  may,  at  any  time  within  the  six  months 
mentioned  in  such  notice,  redeem,  by  paying  purchase- 
money  and  interest,  &c. 

lY.  It  is  too  well  established  to  need  at  this  time 
any  confirmation  by  argument,  or  citation  of  author- 
ities, that,  independently  of  any  statute,  dispensing 
with  such  proof,  a  lease  on  a  sale  for  taxes  can  be  sup- 
ported only  by  the  proof  of  all  the  preliminaries  which 
authorize  a  sale.  The  distinction  between  the  legality 
and  the  existence  of  an  assessment  was  maintained  in 
Sutton  V.  Calhoun  (14  La.  Ann.  209).  The  provision 
that  the  sale  shall  be  presumed  regular  applies  only  to 
the  sale,  and  not  to  the  antecedent  acts  (Doughty  v. 
Hope,  3  Denio,  594).  But  the  statute  does  not  provide 
that  the  lease  shall  be  evidence  that  the  tax  was  re- 
maining unpaid,  or  that  it  had  remained  unpaid  for 
three  years,  and  these  are  essential  to  give  a  power  to 
sell. 

V.  As  to  the  notice  of  sale,  if  it  was  proper  (as  to 
which  hereafter)  to  advertise  in  any  newspaper,  it 
should  have  been  published  in  ten  daily  newspapers. 
The  notice  was  published,  in  nine  newspapers, — i.  e., 
English  newspapers.  It  is  claimed  that  the  notice  of 
sale  was  also  published  in  the  City  Record.  Something 
was  published  in  a  German  newspaper,  in  the  Gterman 
language  and  German  characters.  What  it  was  that 
was  so  published  the  court  does  not  know.  a.  The 
City  Record  is  not  a  newspaper.  It  is  the  official 
organ  of  the  corporation  of  New  York.  It  has  no  news, 
is  no  more  a  newspaper  than  is  the  publication  of  the 
proceedings  of  any  body,  corporate  or  natural.  The 
publication,  therefore,  in  that  publication  goes  for 
nothing,    b.  A  publication  in  a  German  paper  was  not 
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sufficient.  The  pablication  in  German  cannot  be  a 
notice  to  an  English-speaking  people.  For  where  the 
language  published  is  one  foreign  to  the  place  of  publi- 
cation, it  will  not  be  assumed  that  those  who  heard  or 
read  understood  it  (see  Aman  v.  Damn,  8  Com.  B.  If. 
S.  597 ;  Siark.  3  ed.  by  Polkard,  135  ;  Keene  v.  Ruff, 
1  Clarke  [Iowa],  482  ;  Danver'sAbr.  PL  1,  2,  7).  To 
allege  a  publication  of  English  words,  and  prove  a 
publication  of  words  in  another  tongue,  is  a  variance 
(Keenholts  v.  Beeker,  5  Den.  346 ;  Kirschlangher  v. 
Slusser,  12  Ind.  453).  Where  an  indictment  for 
forgery  set  out  the  alleged  forged  instrument  in  the 
Prussian  language,  the  whole  court  of  ten  judges  held 
the  indictment  insufficient  (Rex  v.  Goldstein,  3  Brod. 
&  B.  201).  Under  a  commission  to  examine  a  foreign 
witness  who  cannot  speak  English,  the  deposition  must 
be  taken  in  English  by  an  interpreter  (Belmore  v. 
Anderson,  2  Cox  CJi.  Cos.  288).  The  supreme  court  of 
Missouri  held,  that  when  legal  notices  are  to  be  pub- 
lished in  a  newspaper,  an  English  paper  is  always  in- 
tended, unless  expressed  otherwise  (Graham  t).  Elng, 
50  Mo.  22). 

VI.  The  description  of  the  premises  to  be  sold  as 
''lot,"  when  in  truth  there  was  a  house  and  lot,  was 
such  a  misdescription  as  should  avoid  the  sale.  It  is 
"  of  equal  if  not  greater  importance  that  the  property 
should  be  so  definitely  described  that  no  purchaser 
could  be  at  a  loss  to  estimate  its  value"  {Blackwell  on 
Tax  Titles,  2  ed.  229). 

VII.  The  defect  in  the  publication  of  the  notice  to 
redeem  is  this :  it  was  published  in  the  Express,  and 
should  (if  the  City  Record  is  a  newspaper)  have  been 
published  in  the  City  Record.  Laws  of  1869,  c.  875, 
§  1,  provided  that  the  mayor  and  comptroller  should 
designate  six  daily  newspapers,  and  six  weeklies,  but 
no  more,  in  which  to  publish  the  proceedings  of  the 
board  of  supervisors,  and  all  proceedings  and  notices 
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relating  to  county  affairs.  Next  came  Laws  of  1870, 
c.  137,  p.  366  (April  6,  1870),  which  was  amended  in 
1871,  c.  574,  p.  1231  (April  18,  1871),  §  1,  and  repealed 
Laws  of  1873,  c.  335.  Then,  by  Laws  of  1870,  c.  383, 
p.  882,  §  1,  it  was  provided  that  all  advertisements  for 
the  city  should  be  published  in  newspapers  to  be  desig- 
nated by  the  mayor  and  comptroller,  and  the  payment 
of  any  money  for  advertising  of  any  description,  for  or 
on  account  of  the  corporation,  except  in  such  newspa- 
pers, was  prohibited.  The  papers  thus  designated 
became  known  as  "Corporation  papers."  The  court 
of  appeals  held  that  this  provision  made  it  imperative 
to  publish  in  the  designated  newspapers  all  advertise- 
ments for  city  and  county  purposes  {He  Douglass,  46 
JSr.T.  42;  5(5  Astor,  60  Id.  366  ;  He  Smith,  52  Id.  526). 
Then  came  Laws  of  1871,  c.  381  (April  8,  1871), 
requiring  the  notices  of  tax  sales  to  be  published  in  ten 
daily  newspapers,  and  the  notice  to  redeem  in  one 
newspaper.  This  must  have  meant,  so  long  as  the  Laws 
0/1870,  as  amended  1871,  c.  574  (April  18,  1871),  were 
in  force,  newspapers  designated  by  the  mayor  and 
comptroller.  But  Laws  of  1870,  chapters  137  and  883, 
were  repealed  by  Laws  of  1873,  c.  335,  §  119,  p.  522 
(the  city  charter),  and  by  section  111  of  that  law  pro- 
vision is  made  for  the  publication  of  the  City  Record^ 
and  then  it  is  enacted  (1)  that  all  advertising  required 
to  be  done  for  the  city,  and  (2)  all  notices  required  by 
law  to  be  published  in  corporation  papers,  shall  be 
inserted  at  the  public  expense  only  in  the  City  Record^ 
and  a  publication  therein  shall  be  a  suflBcient  compli- 
ance with  any  law  or  ordinance  requiring  publication 
of  such  matters  or  notices.  ■  Then  follows  an  exception 
in  the  case  of  advertising  for  contracts,  and  allowing 
publication  in  case  of  contracts  in  a  German  newspa- 
per. Section  119  of  said  act  of  1873  repeals  all  acts  and 
parts  of  acts  inconsistent  therewith. 

VIII.  The  advertisement  to  redeem  was  not  properly 
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framed.  It  shotild  give  notice  that  onless  the  premiaes 
are  redeemed  by  a  certain  day  they  will  be  conveyed 
to  the  pnrcliaseT.  Bedemption  mnst  be  made  "within 
two  years  from  the  date  of  the  before-mentioned  cer- 
tificate" (Zaw^  o/"  1871,0.  381,  §4).  The  certificate 
here  mentioned  is  the  certificate  of  sale  delivered 
to  each  purchaser  (same  law,  §  3).  Now,  the  notice 
published  states  in  the  heading,  that  the  lands  de- 
scribed in  the  following  list  were  sold  on  the  9th,  12th, 
18th  and  26th  days  of  March,  1874,  and  that  unless  re- 
deemed "  on  or  before  the  expiration  of  two  years  from 
the  date  of  the  respective  sales,  which  will  be  on  9th, 
12th,  18th  and  25th  days  of  March,  1876,"  the  mayor, 
aldermen  and  commonalty  of  the  said  city  will  exe- 
cute leases  to  the  purchasers.  Then  follows  the  de- 
scriptioa  of  the  projrerty,  as  thus  : 
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How,  from  these  particalara,  can  the  owner  know 
with  certainty  which  is  his  last  day  to  redeem!  Al- 
though his  time  to  redeem  is  limited  by  the  date  of  the 
certificate  of  the  sale,  no  information  whatever  as  to 
the  date  of  the  certificate  is  given.  If  it  is  said  that  it 
will  be  presumed  that  the  date  of  the  certificate  ia  the 
date  of  the  sale,  we  deny  that  such  a  presumption  can 
be  indulged  in ;  there  is  nothing  to  warrant  each  a 
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presumption.  Bat  allowing  such  a  presumption,  then 
when  is  the  day  to  redeem  1  It  nowhere  appears  which 
property  was  sold  on  the  9th,  which  on  the  12th,  which 
on  the  18th,  or  which  on  the  25th,  and  how  can  the 
owner  know  on  which  day  his  property  was  sold,  or 
until  which  day  he  has  to  redeem  (Hand  v.  Ballou,  12 
JV.  Y.  541 ).  The  extreme  accuracy  required  in  these 
notices  is  illustrated  by  the  case  of  Adriance  v,  Mc- 
Caflferty  (2  Rdbt.  153),  where  it  was  held  that  a  notice 
requiring  objections  to  be  served  on  ^*the  commis- 
sioners," instead  of  upon  the  chairman  of  the  commis- 
Moners,  made  the  assessment  and  sale  void. 

IX.  The  notice  to  owner  and  occupant  was  not 
sufficient,  because,  a.  The  notice  was  served  before  the 
lease  was  executed ;  &.  The  notice  was  not  served  on 
all  the  occupants  ;  c.  The  notice  was  served  on  the 
former  owner,  and  has  never  been  served  on  the  owner 
who  was  owner  '*at  the  time  of  the  conveyance." 
There  can  be  no  doubt  of  the  fact  that  the  notice  to  re- 
deem was  served  before  the  lease  was  executed.  Cady 
distinctly  states  that  the  lease  was  not  executed  until  a 
day  or  two  prior  to  December  80,  1876,  and  the  de- 
fendant states  the  lease  was  not  delivered  until  after 
January  6,  1877,  while  Daly  testified  he  served  the 
notice  on  March  22,  1876.  The  lease  is  signed  by  John 
Kelly,  comptroller,  and  he  did  not  take  office  until  De- 
cember, 1876.  The  fact  is  undoubted  as  to  the  time  of 
the  execution  of  the  lease,  and  the  law  is  as  undoubted 
that  such  a  service  was  premature.  Section  13  of  the 
Laws  of  1871,  c.  381,  provides  that  whenever  lands  sold 
for  taxes  and  conveyed  shall,  at  the  time  of  convey- 
ance, be  in  the  actual  occupancy  of  any  person, 
the  grantee,  to  whom  the  same  shall  have  been  con- 
veyed, shall  give  notice,  and  the  notice  is  to  state  the 
sale  and  conveyance,  the  person  to  whom  made,  the 
amount  of  consideration  money  mentioned  in  the  con- 
veyance, and  the  amount  paid  for  the  lease,  and  that, 
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unless  redeemed,  the  conveyance  will  become  absolute. 
It  seems  too  patent  to  need  argument ;  indeed,  no  argu- 
ment could  make  it  clearer  than  does  the  reading  of 
this  section,  that  the  notice  is  not  to  be  served  until 
after  the  property  has  been  conveyed.  Besides,  such 
is  the  construction  put  on  a  similarly  worded  statute. 
Marvin,  J.:  ** Hence  he  must  have  a  conveyance 
before  the  notice  can  be  served"  (Hand  v.  Ballon,  12 
iV:  r.  541 ;  Paillet  v.  Young,  4  Sand/,  58).  Until  this 
notice  is  served  and  the  six  months  have  expired  in 
which  to  redeem,  the  purchaser  has  no  estate  in  the 
land.  His  title  is  not  complete  till  service  made,  and  affi- 
davit of  service  filed  {Laws  q/'ISTI,  c.  381,  §15 ;  Smith 
V.  Sanger,  3  Barb,  360).  The  notice  was  not  served  on  all 
the  occupants,  and  until  this  is  done  the  purchaser's 
title  is  not  complete.  After  service  of  the  notice  to  re- 
deem, the  owner,  occupant  or  any  other  person  may 
redeem  {Laws  of  1871,  c.  381,  §  17;  Comstock  v. 
Beardsley,  15  Wend.  348 ;  Bush  v,  Davison,  16  Wend. 
550 ;  Leland  v.  Bennett,  5  ffill,  286  ;  Smith  v.  Sanger, 
3  Barb.  360).  There  is  one  other  irregularity  which 
may  be  urged,  the  want  of  filing  the  affidavit,  and 
notice  of  demand  required  by  Laws  of  1843,  c.  230, 
art.  11,  §§  7,  8,  9,  as  amended  Laws  of  1850,  c. 
121,  §  32  ;  but  the  other  objection  seems  so  substantial, 
it  is  not  deemed  necessary  to  enlarge  on  this  point. 

X.  The  motion  for  a  mandamus  was  addressed  to 
the  discretion  of  the  court.  It  was  a  mere  motion,  not 
an  action.  And  being  a  mere  motion  it  was  not  res  ad- 
^'udicata.  Besides,  the  same  question  was  not  in  issue 
in  the  motion  as  in  the  action  (Lalor  v.  Dunning,  56 
Eoio.  Pr.  209 ;  Boon  v.  Moss,  70  N.  T.  466). 

Thomas  N.  Chdhbert^  attorney,  and  J.  A.  BeaUj  of 
counsel,  for  defendant  and  respondent,  urged : — I.  The 
lease  established  a  prima  facie  title  in  the  defendant 
to  hold  and  enjoy  the  premises  for  the  term  of  sixty 
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years,  and  threw  upon  the  plaintiflf  the  burden  of  show- 
ing that  title  to  be  bad.  It  was  objected  by  the  coun- 
sel for  the  plaintiff  at  the  trial  that  the  act  intended 
that  the  lease  should  be  presumptive  evidence  of  the 
regularity  of  the  proceedings  only,  and  that  it  was  in- 
cumbent upon  the  purchaser  at  the  tax  sale,  the  de- 
fendant here,  to  show  by  other  evidence  the  fact  that 
the  proceedings  had  been  had  ;  and  the  lease  itself 
showed  only  their  regularity  after  they  had  been 
proved  to  have  taken  place,  and  for  this  construction 
counsel  referred  to  two  cases,  but  neither  of  them 
appear  to  have  arisen  under  a  statute  similar  to  that 
of  1871  (14  La.  Ann.  209 ;  3  Den.  694 ;  BlacJcwell, 
401,  §  4).  We  are  not  without  judicial  decisions  to  the 
same  effect  in  this  State  (Bank  of  Utica  v.  Mersere^u, 
3  Barb.  Ch.  528).  In  Hand  v.  Ballard,  12  N.  T.  543, 
the  court  says:  "The  legislature  certainly  have 
I)ower  to  determine  by  law  what  shall  in  civil  cases  be 
received  by  the  courts  as  presumptive  evidence. '* 
Under  the  California  statute  of  1854  it  was  not  neces- 
sary to  recite  in  a  tax  deed  the  various  acts  showing  a 
compliance  by  the  revenue  officers  with  the  condition 
of  the  statute.  Becitals  of  these  acts  in  the  deed  are 
prima  facie  evidence,  but  if  not  inserted,  may  be 
proved  aliunde  (Weatherby  n.  Dunn,  32  Cal.  106 ; 
Morse  tj.  Shear,  25  Id.  38).  Nor  is  it  necessary,  before  in- 
troducing the  deed  in  evidence,  to  prove  that  the  person 
by  whom  it  was  executed  held  the  office  of  tax  col- 
lector when  the  sale  was  made.  *'  General  recitals  that 
the  property  was  duly  assessed,  and  the  tax  levied 
upon  it  according  to  law,  are  sufficient  to  make  the 
A^^^  prima  facie  evidence"  (33  Cal.  287;  39  Id. 
326). 

II.  The  sale  was  well  and  sufficiently  advertised. 
The  proof  is  that  the  advertisement  was  published  in 
eleven  daily  newspapers,  ten  in  the  English  language, 
and  one  in  the  German  language.    It  has  been  contend- 


288  DONAHUE  t.  O'CONOR. 

Respondentia  Points. 

ed  that  the  City  Record  was  not  each  a  newspaper  as 
was  required  by  the  act  of  1871.  But  the  act  does  not 
describe  the  newspapers  in  which  the  notice  sliall  be 
published,  further  than  that  they  shall  be  "daily  news- 
papers published  in  the  city  of  New  York."  It 
appears  that  the  Oity  Record  publishes  news,  and  of 
an  interesting  and  important  character — viz.,  the  pro- 
ceedings of  the  several  departments  of  the  city  gov- 
ernment, proposed  municipal  improvements,  contracts 
and  investments.  The  several  departments  are  fur- 
nished with  copies  of  the  paper.  They  are  furnished 
gratuitously  to  every  newspaper,  public  library,  and 
public  institution,  and  it  may  be  sold  to  the  public 
generally.  To  say,  in  the  face  of  these  facts,  that  the 
City  Record  is  not  a  daily  newspaper,  seems  to  be  the 
merest  hypercriticism.  But  even  without  the  adver- 
tisement in  the  City  Record^  the  notice  of  the  sale  was 
sufficiently  published.  The  law,  chapter  381,  section 
3,  of  1871,  does  not  require  the  notice  to  be  published 
in  the  English  language.  The  only  statutory  pro- 
vision in  this  State  for  the  use  of  the  English  language 
is  to  be  found  in  the  third  volume  of  the  Revised 
Statutes,  at  page  467,  which  is  that  "all writs,  proc- 
esses, proceedings  and  records  in  any  court  within 
this  State,  shall  be  hereafter  conducted  in  the  English 
language."  What  the  legislature  intended  when  it 
provided  for  the  publication  of  the  notice  of  sale,  was 
that  the  best  and  fullest  publicity  should  be  given,  to 
the  end  that  the  notice  might  reach  the  owners  of  prop- 
erty listed  for  sale,  and  all  persons  likely  to  be  in  any 
way  interested  therein.  It  is  a  fact  so  well  known 
that  the  court  will  take  judicial  cognizance  of  it,  that  a 
very  large  number  of  our  citizens,  probably  one-fifth 
of  the  entire  population  of  the  city  of  New  York,  are 
Germans,  speaking  and  reading  the  German  language, 
and  many  of  them  no  other.  The  cases  cited  by  the 
learned  counsel  to  sustain  his  objection  to  the  publica- 
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tion  in  the  Stools  Zeitufig  are  none  of  them  applicable 
to  this  caae.  With  one  or  two  exceptions  they  were 
cases  of  libel  or  slander,  and  went  only  to  this  extent, 
that  where  the  words  were  uttered  in  a  foreign  tongne, 
it  should  be  shown  that  they  were  understood  by  those 
who  heard  or  read  theuL 

Bat  in  one  case  of  slander,  Wright,  J.,  said — 
citing  Starkie,  p.  85:  *'If  ihz.t  is  good  law,  the  rule 
seems  equaUy  applicable  to  German  words,  spoken 
in  a  German  county  like  this^'  (Bechtell  v.  Shatler, 
Wright  [O.],  107).  The  Missouri  case  undoubtedly 
depended  in  some  measure  upon  a  statute  in  relation 
to  1^1  proceedings  similar  to  that  in  force  in  this 
State,  and  cited  supra^  or  it  may  well  be  founded  upon 
the  English  statute  in  the  same  behalf,  which  is  part 
of  the  common  law  in  this  country.  The  provision  of 
the  charter  of  1873  {Laws  of  1873,  p.  515),  for  the  publi  • 
cation  of  notices  in  the  Grerman  language,  we  submit, 
sustains  the  action  of  the  comptroller  in  making  the 
German  publication — ^it  is  a  direct  legislative  recog- 
nition of  the  fact  of  the  large  German -speaking  and 
reading  population  of  the  city  of  New  York. 

in.  The  description  of  the  property  in  the  notice  of 
sale  was  sufficient.  It  was  described  as  being  Ward 
Jfo.  4  in  block  No.  :  39,  between  the  Third  and  Fourth 
avenues  and  Eighty-eighth  and  Eighty-ninth  streets, 
und  assessed  to  Thorp,  the  owner  {BlacJcwelV  s  Tax 
Titles^  250 ;  Ronkendorflf  v.  Taylor^  4  Pet  349  ;  2  Oliio, 
278 ;  3  Miss.  462). 

IV.  The  notice  'to  redeem  was  well  and  sufficiently 
Published.  That  notice  stated  the  location  and  de- 
scription of  the  property,  and  the  ownership,  precisely 
^8  in  the  notice  of  sale,  and  gave  the  amount  for  which 
the  property  was  sold.  It  is  objected  that  this  notice 
stated  that  the  sale  took  place  on  several  successive 
days,  and  that  the  proi)erty  might  be  redeemed  within 
two  years  from  the  time  of  sale,  and  did  not  state  as 
Vol.  xni.— 10 
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to  each  particular  lot,  nor  as  to  the  lot  in  question, 
upon  what  day  it  was  sold.  The  act,  chapter  381  of 
the  Laws  of  1871,  says,  at  section  4:  "The  clerk  of 
arrears,  under  the  direction  of  the  comptroller  of  the 
city  of  New  York,  shall  cause  an  advertisement  to  be 
published  at  least  twice  in  each  week,  for  six  weeks 
successively,  in  one  of  the  daily  newspapers  printed 
and  published  in  the  city  of  New  York,  in  such  form 
as  he  shall  deem  best  calculated  to  give  notice  of  such 
sale,  that  unless  the  lands  and  tenements  sold  be  re- 
deemed by  a  certain  day,  they  will  be  conveyed  to  the 
purchaser."  The  form  of  the  notice  is  here  left  to  the 
discretion  of  the  clerk  of  arrears.  Embodying,  as  it 
does,  all  the  essential  particulars,  the  court  will  not 
now  say  that  that  discretion  was  improperly  exercised. 
It  would  be  a  strong  case,  indeed,  a  manifest  case,  of 
carelessness  or  negligence,  which  the  court  would  so 
characterize.  That  the  exact  day  upon  which  the  lot 
in  question  was  sold,  was  not  stated,  was  not  calculated 
to  mislead,  or  in  any  way  injure,  the  owner  or  the  per- 
son wishing  to  redeem.  The  notice  stated  that  the 
sale  was  held  on  several  different  days,  commencing 
on  March  9.  The  notice  to  redeem  is  not  required  to 
be  published  in  the  Citp  Record.  The  learned  coun- 
sel cited  the  Laws  of  1869,  chapter  87o,  and  the  Char- 
ters of  1870  and  1873,  to  show  that  the  notice  to  re- 
deem should  be  published  in  designated  oflSicial  papers, 
and  that  since  1873  the  City  Record  was  such  paper. 
The  most  cursory  examination  will  satisfy  the  court 
that  those  acts  have  no  bearing  upon  the  advertise- 
ment either  of  sales  for  taxes,  or  to  redeem  therefrom. 
The  designated  official  papers  were  to  publish  the  pro- 
ceedings of  the  supervisors  and  of  the  common  coun- 
cil, and  no  others  were  required  to  be  published  there- 
in, and  the  cases  cited  were  all  proceedings  to  vacate 
assessments,  where  the  questions  were  as  to  the  pub- 
lication of  the  resolutions  and  ordinances  of  the  com- 


DONAHUE  V.  O'CONOR.  291 

Respondent's  Points. 

mon  conncil.  The  law  of  1871,  chapter  381,  however, 
stands  separate  and  apart  from  the  charters,  and  there 
is  no  necessary  connection  between  them  ;  they  are 
not  in  pari  materia^  neither  are  they  in  conflict,  but 
if  there  is  any  conflict  between  the  act  ot  1871  and  the 
charter  of  1870,  then  the  charter  must  be  held  to  be 
modified  by  the  act  of  1871,  that  being  the  later.  So 
much  down  to  1873.  Under  the  charter  of  that  year 
counsel  argues  that  publication  of  notice  to  redeem 
must  of  necessity  be  made  in  the  Citi/  Recordy  because 
at  section  111  it  is  provided  that  all  advertising  re- 
quired to  be  done  for  the  city,  and  "all  notices  re- 
quired by  law  to  be  published  in  corporation  papers, 
shall  be  inserted  at  the  public  expense  only  in  the 
City  Record y'^'^  the  erroneous  punctuation  of  the  ex- 
tracted words  in  the  appellant's  brief  shows  how  the 
learned  counsel  fell  into  his  mistaken  construction  of 
the  statute.  There  is  no  law  requiring  the  notice  in 
question  to  be  published  in  corporation  papers,  and 
the  prohibition  as  to  publication  in  other  papers  is 
only  as  to  publication  at  the  public  expense.  The  ex- 
pense of  publishing  the  notices  under  the  law  of  1871, 
first  in  ten  papers  and  then  in  one,  is,  pursuant  to  sec- 
tion 3,  to  be  charged  upon  the  property,  and  included 
in  the  amount  for  which  it  is  sold  ;  these  publications 
are  not,  therefore,  at  the  public  expense,  and  not 
within  the  prohibition  of  the  charter. 

V.  The  notice  to  redeem,  within  the  additional 
period  of  six  months,  was  also  seized  within  the  time 
required  by  the  statute.  It  is  contended  that  the 
statute  contemplates  a  service  by  the  purchaser  at  the 
time,  and  only  at  the  time,  of  the  actual  delivery  of  the 
conveyance  to  him,  and  for  that  several  authori- 
ties were  cited  (Comstock  v,  Beardsley,  15  Wend.  348  ; 
and  Hand  v.  Ballon,  12  N.  Y.  541).  These  cases  were 
different  in  every  essential  from  the  case  at  bar.  Both 
were  sold  by  the  comptroller  of  the  state,  and  absolute 
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deeds  in  fee  were  given.  In  the  first  case,  the  lands 
sold  were  occupied  by  one  Bean,  who  apparently  had 
no  title  thereto,  but  who  lived  upon  and  cultivated  the 
lands.  No  notice  to  redeem  was  ever  given  to  him.  Thfe 
court  held  that  he  was  in  the  actual  occupancy  of  the 
premises,  and  therefore  notice  should  have  been  given. 
In  Hand  v.  Ballon,  the  land  was  sold  in  December, 
1848,  and  on  December  17,  1850,  the  purchaser  became 
entitled  to  the  deed,  which,  bearing  that  date,  was  ac- 
tually delivered  in  July,  1851.  In  December,  1860,  the 
land  was  not  occupied,  but  it  was  in  July,  1851.  No 
notice  to  redeem  whatever  was  given  to  any  one.  It  is 
also  contended  that  the  notice  was  not  adequately 
served,  because  not  served  upon  all  the  tenants  of  the 
premises.  It  never  was  intended  that  personal  service 
of  the  notice  should  be  made  upon  the  occupant  of 
every  room  in  a  tenement  house.  The  principal  tenant 
upon  these  premises,  occupjdng  the  principal  apart- 
ment, was  Mrs.  Callahan,  and  she  was  actually  served 
with  the  written  notice.  The  other  tenant  was  pres- 
ent, and  had  a  verbal  notice  of  the  whole  thing.  It 
was  explained  to  him,  and  he  understood  it.  The  oc- 
cupant whom  the  statute  intended  should  be  served 
with  this  notice,  was  such  an  occupant  as  could  be 
made  liable  for  the  tax.  This  was  held  in  the  case  of 
Comstock  V.  Beardsley,  before  cited.  Moreover,  this 
objection  is  not  available  to  the  plaintiff,  but  only  to 
the  tenant  not  served.  Even  less  tenable  is  the  objec- 
tion that  Donahue  was  not  served  with  notice ;  he  knew 
that  the  time  for  issuing  the  lease  had  arrived,  and  that 
notice  to  redeem  might  have  been  duly  served  on 
Thorp.  The  law  of  1871  forbids  the  recording  of  the 
lease  until  the  certificate  prescribed  by  that  act  has 
been  given,  and  as  we  have  seen  that  the  lease  and 
certificate  are  given  together,  the  appellant's  construc- 
tion would  prevent  a  title  under  a  tax  sale  from  ever 
vesting. 
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VI.  It  should  be  borne  in  mind  that  the  previous 
decisions  upon  the  validity  of  tax  titles  have  been  made 
in  cases  where  the  fee  of  the  property  was  disposed  of, 
and  not  where,  as  in  New  York  city,  the  utmost  that 
can  be  conveyed  is  a  leasehold  interest.  Formerly, 
too,  the  laws  governing  sales  for  taxes  were  invalid, 
cumbrous,  and  difficult  of  execution  and  of  compre- 
hension. Where  the  laws  have  been  simplified,  and 
are  easy  to  be  understood,  and  carefully  regard  the 
rights  and  interests  of  the  citizen,  the  same  reason  for 
straining  every  point  against  a  tax-title  does  not  exist 
(McMillen  v.  Bobbins,  5  Hamm.  28 ;  Hinman  zj.Pope,  1 
Gilm.  141, 142,  Searles,  J.,  dissenting  ;  Atkins  v,  Hin- 
man, 2  Id.  452,  453). 

VII.  At  most,  the  plaintiff  is  entitled  only  to  re- 
deem. We  have  shown,  we  submit,  that  the  sale,  and 
the  lease  given  thereunder,  were  valid,  and  if  the  pur- 
chaser has  not  served  the  notice  to  redeem,  in  accord- 
ance with  the  provisions  of  the  statute,  it  would  not 
invalidate  the  lease,  but  only  extend  the  property- 
owner's  time  to  redeem. 

VIII.  The  plaintiff  is  not  entitled  to  recover  in  this 
proceeding  or  to  maintain  this  action.  1.  This  is 
a  strictly  statutory  proceeding,  unknown  at  common 
law.  The  burden  of  proof,  therefore,  is  upon  the 
plaintiff,  to  show  that  his  case  is  within  the  provisions 
of  the  statute,  otherwise  he  cannot  maintain  his  action 
(Bailey  v.  South  wick,  6  Lans.  366  ;  Austin  v.  Good- 
rich, 49  N.  T.  266).  2.  One  of  the  first  requisites  of 
the  statute  is  that  the  plaintiff  must  prove  that  he, 
or  those  through  whom  he  claims,  have  been  for  three 
whole  years  prior  to  the  commencement  of  the  action 
in  the  actual  possession  of  the  property,  claiming  the 
same  in  fee,  &c.  {H.  S.  title  2,  c.  5,  part  III. ;  see  §  1 ; 
§  2,  subd.  3  ;  and  §  7).  3.  It  is  submitted  that  the  de- 
fendant clearly  proved  that  the  plaintiff  was  not  in  the 
actual  possession  of  the  premises  during  a  period  of 
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three  months  shortly  prior  to  the  commencement  of 
this  action.  It  is  not  disputed  that  0' Conor,  the 
defendant,  claiming  title  to  these  premises,  collected 
the  rents  of  the  same  for  the  months  of  February, 
March  and  April,  1877,  made  alterations  and  repairs 
therein,  and  placed  a  new  tenant,  Bennett,  in  the  upper 
story.  The  term  actual  possession,  as  used  in  this 
statute,  has  been  the  subject  of  judicial  interpretation, 
and  has  been  held  to  mean  the  actual  physical  use, 
occupation  and  enjoyment  of  property,  whether  legal 
or  not,  as  distinguished  from  a  strictly  legal  or  consti- 
tutional possession  (see  Boylston  v,  Wheeler,  61  i\r.  Y. 
621 ;  Churchill  v.  Onderdonk,  59  Id.  134  ;  Cleveland  v. 
Crawford,  7  JTuTiy  616).  4.  But  the  appellant  claims 
that  O' Conor  was  a  mere  trespasser  on  his  property, 
and  had  no  right  to  collect  rents  or  take  possession. 
The  answer  to  this  is  that  if  O'  Conor  was  a  trespasser, 
then  he  must  have  been  in  the  actual  possession  of  the 
premises,  or  some  part  thereof,  in  order  to  constitute 
trespass,  and  that  such  possession  on  his  part  would 
defeat  the  plaintiffs  right  to  recover  in  this  action. 
But  0' Conor  was  not  a  trespasser,  if  his  lease  was 
valid.  In  that  case  he  was  entitled  to  the  possession 
of  the  property,  no  matter  how  that  possession  was 
obtained.  And  if  this  latter  proposition  were  not  true, 
the  defendant  has  shown  that  he  obtained  possession 
lawfully.  The  tenants  attorned  and  paid  rent  to  him, 
as  they  had  a  right  to  do.  While  a  tenant  may  not 
dispute  the  title  of  his  landlord,  he  may  always  show 
that  his  title  has  ceased  and  may  attorn  and  pay  rent 
to  the  rightful  owner  (see  Despard  v.  Walbridge,  16 
iV^.  r.  377 ;  Jackson  v.  Rowland,  6  Wend.  670). 

IX.  Another  action  for  the  same  cause  is  pending 
between  the  same  parties.  The  affidavits,  notice  of 
motion  and  notice  of  appeal  from  order  denying  motion, 
offered  in  evidence  by  the  defendant,  show  that  another 
action,  or  proceeding,  for  the  same  cause  as  in  this 
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action,  and  between  the  same  parties,  is  now  pending. 
It  is  true  that  this  prior  proceeding  is  not  an  action, 
but  a  special  proceeding,  and  that  the  clerk  of  arrears, 
who  is  a  party  defendant  in  that  proceeding,  is  not  made 
a  party  to  this  action,  but  both  these  objections  have 
been  held  to  be  immaterial.  The  object  of  both  actions 
is  the  same,  and  the  pendency  of  the  first  is  a  bar  to  the 
second  (Dwight  v.  St.  John,  25  N.  T.  203  ;  see  Groshon 
-0.  Lyon,  16  Barh.  461 ;  Ogden  t?.  Bodle,  2  Dt^er,  611). 

By  the  Court.— Van  Vobst,  J.— This  is  an  action 
under  section  449  of  the  Code  of  Procedure,  and  2 
Revised  Statutes,  313,  and  the  several  amendments 
thereto,  to  determine  claims  to  real  property  (Burnham 
n.  Onderdonk,  41  N.  Y.  425  ;  Barnard  v,  Simms,  42 
Barb.  304). 

The  plaintiff,  by  his  complaint,  claims  to  have  an 
estate  in  fee  in  the  lands  in  question.  His  title  was 
derived  through  a  conveyance  made  to  him  by  a  referee 
in  pursuance  of  a  sale  made  under  a  judgment  in  an 
action  for  the  foreclosure  of  a  mortgage  executed  by 
one  Thorp,  the  owner  of  the  land.  The  referee's 
deed  is  dated  June  3,  1876.  The  plaintiflF,  in  his 
complaint,  alleged  that  he,  and  those  through  whom 
he  claims,  have  been  in  the  actual  possession  of  the 
land  for  three  years  before  the  commencement  of  his 
action. 

The  defendant  claims  title  to  the  premises  under  a 
lease  made  by  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New  York,  for  sixty  years,  from  March 
18,  1876,  on  a  sale  for  taxes.  Such  a  claim  may  be  de- 
termined in  this  action  (cases  above  cited). 

By  his  answer,  the  defendant  denied  each  and  every 
allegation  of  the  complainant,  except  as  admitted,  and 
set  up  the  particulars  of  his  title,  through  the  lease 
granted  to  him  by  the  mayor,  &c.,  &c.,  of  New 
York. 
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The  learned  judge,  before  the  action  was  tried  at 
special  term,  found  as  a  fact,  that  neither  the  plaintiff, 
nor  those  from  whom  he  claimed,  had  been  in  the 
actual  possession  of  the  premises  for  three  whole  years 
before  the  commencement  of  the  action,  and,  as  his 
first  conclusion  of  law,  decided  that  the  plaintiff's  com- 
plaint should  be  dismissed.  But,  on  the  assumption 
that  the  plaintiff  could  maintain  the  action,  the  judge 
decided  that  under  the  facts  found  by  him  the  de- 
fendant is  entitled  to  the  possession  of  the  premises  as 
owner  thereof  until  the  term  of  sixty  years,  being  the 
time  limited  in  and  by  the  lease,  under  which  he 
claimed,  should  be  complete  and  ended,  and  rendered 
judgment  accordingly.  In  reaching  this  conclusion, 
the  judge  decided,  as  matter  of  law,  that  the  sale,  of 
the  premises  by  the  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  and  all  the  procjeedihgs  prior 
thereto,  from  and  including  the  assessments  thereon,  for 
taxes  and  Croton  water  rents,  and  all  notices  required 
by  law  to  be  given  previous  to  the  expiration  of  the 
two  years  allowed  to  redeem,  were  regular,  and  accord- 
ing to  the  provisions  of  the  statute  in  such  cases  made 
and  provided,  and  that  the  six  months'  notice  to  re- 
deem the  premises  from  the  sales  was  duly  served  upon 
the  proper  parties.  The  plaintiff^ s  counsel  excepted  to 
the  findings  of  fact,  upon  which  the  conclusions  of 
law  above  indicated  were  reached,  as  also  to  all  the 
conclusions  of  law. 

From  the  character  of  the  judgment  from  which 
this  appeal  is  taken,  the  first  question  to  be  determined 
is  whether  the  defendant' s  claim  under  his  lease  can  be 
legally  maintained,  and  its  solution  determines  in  fact 
all  the  points  involved  in  this  action. 

The  defendant  gave  his  lease  in  evidence,  and 
claimed  affirmatively  under  it.  By  the  terms  of  the 
act  under  which  the  proceedings  were  had,  which 
resulted  in  the  lease  to  the  defendant,  the  lease,  when 
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properly  executed,  is  m^de  presumptive  evidence  that 
the  sale  and  all  proceedings  prior  thereto,  from  and  in- 
cluding the  assessments  on  the  lands  and  tenements, 
for  taxes,  assessments,  or  Croton  water  rents,  and  all 
notices  required  by  law  to  be  given,  previous  to  the 
expiration  of  the  two  years  allowed  to  redeem,  were 
regular,  and  according  to  the  provisions  of  the  statute 
in  such  case  made  and  provided ;  and  the  purchaser 
shall  lawfully  hold  and  enjoy  the  land,  against  the 
owner,  until  the  purchase  term  is  complete  {Laws  of 
1871,  c.  381,  §  4). 

The  legislature  has  the  power  to  determine  what 
shall  be  presumptive  evidence  of  regularity  to  uphold 
the  title  of  the  purchaser  (Hand  ?).  Ballon,  12  N.  Y. 
543).  The  burden  then  rests  upon  the  plaintiff  to  show 
that  the  defendant's  claim  is  unjust,  and  that  the  pro- 
ceedings through  which  he  claims  are  irregular  and 
illegal,  and  the  lien  void.  Proceedings  of  the  charac- 
ter of  those  in  question,  instituted,  and  in  all  their 
essential  details  regulated  by  statute,  are  closely  scruti- 
nized, and  the  provisions  of  the  statute  should  be  sedu- 
lously complied  with  (Brown  v.  Goodwin,  1  Alib.  New 
Cas.  458).  It  is  to  be  observed  that  the  lease  is  only 
presumptive  evidence  of  regular]  ty.  That  the  proceed- 
ings are  not,  in  fact,  regular  and  valid,  may  be  shown. 
The  plaintiflfs  counsel  urges  that  the  proceedings  are 
irregular  and  defective  in  several  particulars,  and  that 
the  lease  is  therefore  void. 

In  the  first  place,  he  urges  that  the  notice  of  sale 
required  by  the  statute  was  insufficient.  The  statute 
provides  that  no  houses  or  lots  shall  be  sold  or  leased 
for  the  Hon-payment  of  any  tax,  assessment  or  Croton 
water  rent,  which  may  be  due  thereon,  unless  notice  of 
such  sale  shall  have  been  published  once  in  each  week 
successively,  for  three  months,  in  at  least  two  of  the 
daily  newspapers  printed  and  published  in  the  city  of 
New  York. 
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It  is  objected  that  one  of  the  newspapers  in  which 
the  notice  was  published  was  printed  in  the  Oerman 
language^  and  that  for  that  reason  the  notice  was  void. 

It  may  be  concedisd  that  the  general  intent  of  the 
statute  is  that  these  notices  should  be  published  in 
newspapers  printed  in  the  English  language.  As  the 
object  is  to,  give  general  as  well  as  specific  notice,  in  an 
eJBfective  form,  it  could  not  be  otherwise  well  attained. 
In  the  case  to  which  we  are,  by  the  plain tiflPs  counsel, 
referred,  Graham  «.  King  (50  Mo,  22),  publication  was 
made  in  only  one  newspaper,  and  that  printed  in  Ger- 
man. There  were  two  English  papers  printed  in  the 
same  county;  the  court  held  the  publication  "ob- 
viously bad,"  and  said:  "When  notices  are  to  be 
published  in  a  paper,  an  English  paper  is  always  in- 
tended, unless  it  is  expressed  otherwise."  There  were 
special  circumstances  in  that  case  which  showed  clearly 
enough  that  the  insufficiency  of  the  notice  had  wrought 
an  injury  to  interests  designed  to  be  protected  through 
the  publication  which  the  court  had  ordered.  The 
good  faith  of  the  act  in  question  was  open  to  criticism. 
As  above  stated,  the  object  of  the  statute  was  to  give 
notice  to  all  interested,  and  how  that  end  could  be  best 
reached,  must  be  left  in  a  measure  to  the  good  judg- 
ment of  those  to  whom  the  duty  of  carrying  out  the 
provisions  of  the  law,  in  the  selecting  of  the  news- 
I^apers,  is  left. 

The  court  may  certainly  take  notice  of  the  fact  that 
a  very  large  number  of  our  citizens  are  of  German 
birth,  and  speak  and  read  the  German  language.  And 
if  those,  upon  whom  the  duty  is  cast  of  making  a 
selection  out  of  the  daily  newspapers  in  the  city  of 
New  York,  of  ten  journals,  in  which  the  notices  in 
question  should  be  printed,  should  select  one  paper 
printed  in  the  German  language,  as  the  most  effective 
way  of  giving  the  notice  required  to  all  concerned,  we 
cannot  perceive  that  they  have  violated  the  law,  or 
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done  injustice  to  any  interest.  The  propriety  of  the 
publication  of  legal  notices  in  a  German  newspaper, 
that  the  same  may  reach  those  who  read  that  language, 
is  recognized  by  the  Laws  qf  1873^  c.  335,  §  111.  And  in 
making  the  selection  of  the  one  German  newspaper  out 
of  ten  to  be  designated,  the  municipal  authorities  but 
recognized  a  fitness  in  things,  which  subsequently  re- 
ceived legislative  sanction.  Coming  to  this  conclusion 
as  to  this  subject,  it  is  not  important  to  inquire  whether 
or  not  the  City  Record  is  a  newspaper,  or  whether 
a  publication  therein  meets  the  requirements  of  the 
statute  in  this  instance. 

An  objection  of  a  more  serious  character  is,  how- 
ever, taken.  It  is  that  the  notice  to  redeem  in  pur- 
suance of  section  4,  of  chapter  381,  of  the  Laws  of 
1871,  was  defective  in  substance.  We  are  of  opinion, 
upon  consideration,  that  this  objection  is  well  taken. 

The  above  section  requires  the  clerk  of  arrears  to 
publish  a  notice  in  one  of  the  daily  newspai)ers,  printed 
and  published  in  the  city  of  New  York,  in  such  form 
as  he  may  deem  best  calculated  to  give  notice  of  such 
sale,  that  unless  the  lands  and  tenements  are  redeemed 
by  "  a  certain  day,"  they  will  be  conveyed  to  the  par- 
chaser. 

The  notice  published  did  not  specify  any  '*  cer- 
tain day,"  on,  by,  or  before  which  the  land  was  to 
be  redeemed.  The  notice  stated  that  the  lands  des- 
cribed in  an  accompanying  list  were  sold  on  the 
9th,  12th,  18th  and  26th  days  of  March,  1874,  and 
that,  unless  redeemed,  on  or  before  two  years  from 
the  date  of  the  respective  sales,  which  will  be  on 
the  9th,  12th,  18th  and  25th  days  of  March,  1876, 
the  mayor,  &c.,  &c.,  would  execute  a  lease  to  the 
purchaser. 

With  respect  to  the  land  in  question,  the  notice  did 
not  state  on  what  particular  day  it  was  sold.  It  might 
liave  been  sold  on  the  9th  of  March,  the  first  day,  or  on 
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the  25th,  the  day  last  named,  or  on  either  of  the  in- 
termediate days,  and  the  day  to  redeem  might  expire 
on  either  of  such  days,  according  to  the  day  on  which 
it  was  sold.  The  statute  speaks  of  a  "certain,"  not 
an  uncertain,  day. 

Nor  can  the  notice  be  aided  by  the  date  of  the  cer- 
tificate issued  to  the  purchaser,  as  that  is  not  given  ia 
the  notice. 

In  reply  to  this  objection,  it  is  urged  that  the  clerk 
of  arrears  had  a  discretion  as  to  the  form  of  the  notice. 
That  discretion,  however,  as  to  mere  form,  was  to  be 
exercised  under  the  express  language  of  the  act,  so 
that  the  notice  should  be  one  best  calculated  to  give  in- 
formation of  the  sale.  That  could  only  be  well  done 
by  expressly  naming  the  day  on  which  the  premises  in 
question  were  sold.  The  day  on  which  the  right  of  re- 
deeming was  to  expire  was  "a  certain  day,"  which, 
we  think,  should  not  have  been  left  indefinite,  or  as 
to  which,  by  connecting  it  with  other  days  during 
which  much  other  property  was  sold,  a  mistake  might 
readily  occur.  Suppose  the  party  affected  relied  on 
the  last  day  named,  and  attempted  to  redeem  at  the 
expiration  of  two  years  from  that  day,  he  could  not 
have  done  so,  if  the  property  had  been  in  fact  sold  on 
the  first  day. 

We  do  not  think  the  notice  given  was  such  as  the 
statute  contemplated,  and  as  it  was  to  operate  upon 
and  limit  a  right  of  redeeming  property  sold,  the  law 
under  which  it  was  given  should  have  been  strictly  fol- 
lowed, and  a  day  ''certain"  for  redemption  should 
have  been  stated.  The  section  of  the  statute  under 
consideration  proceeds  to  say  that  if  the  person  or  per- 
sons claiming  title  to  the  lands  shall  not,  within  two 
years  from  the  date  of  the  certificate,  pay  to  the  clerk 
of  arrears,  for  the  use  of  the  purchaser,  the  sum  men- 
tioned in  the  certificate,  together  with  interest  at  the 
rate  of  fourteen  per  cent,  per  annum  from  the  date  of 
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certificate,  the  comptroller  shall  execute  to  the  pur- 
chaser a  lease  of  the  lands  so  sold  for  the  term  of  years 
for  which  they  shall  have  been  sold. 

The  date  of  the  certificate,  as  already  observed,  v^as 
not  stated  in  the  notice  published.  The  statute  does 
not  require  that  it  should  be  stated,  nor  as  information 
for  the  guidance  of  the  owner  was  it  necessary  to  be 
stated,  provided  a  day  had  been  distinctly  named  on 
which  this  property  was  sold,  or  a  day  "certain"  had 
been  mentioned  for  redemption.  But  neither  was 
definitely  stated. 

We  think  the  defect  in  the  notice  was  one  of  sub- 
stance, and  that  the  lease  granted  in  pursuance  of  a 
default  in  redeeming  under  such  notice  is  void.  If 
this  conclusion  be  correct,  the  judgment  should  for  this 
defect  be  reversed.  But  there  is  another  objection 
which  appears  to  be  equally  fatal  to  the  defendant's 
case.  It  is  further  objected  by  the  plaintiff  that  the 
notice  to  owners  and  occupants  required  to  be  given  by 
the  purchaser  at  the  sale  in  pursuance  of  section  13  of 
chapter  381  of  the  Laws  of  1871,  was  not  given  to  him. 
This  section  provides  that  if  the  land  in  question,  sold 
**and  conveyed,"  as  in  the  act  provided,  shall,  at  the 
time  of  the  conveyance,  be  in  the  actual  occupancy  of 
any  person,  the  grantee  to  whom  the  same  shall  have 
been  conveyed,  or  the  person  claiming  under  him,  shall 
serve  a  written  notice  on  the  person  occupying  such 
land,  and  in  all  cases  on  the  person  owning  the  prop- 
erty so  conveyed. 

The  object  of  the  notice  being  to  give  the  owner,  in 
so  far  as  he  is  concerned,  further  time  to  redeem,  by 
paying  the  amount  for  which  the  premises  were  sold  at 
the  tax  sale,  with  an  addition  of  forty-two  per  cent,  on 
such  sum,  and  that  unless  paid  the  conveyance  would 
become  absolute,  and  the  owner  be  forever  barred,  &c. , 
&c.  A  service  upon  the  occupants  of  the  premises  is 
not  a  service  on  the  owner.     The  defect  in  the  notice  is 
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that  it  was  served  upon  the  occupants  by  the  purchaser 
before  the  conveyance  to  him,  and  that  no  service  was 
ever  made  upon  the  plain tiflf,  the  owner.  The  evidence 
is,  and  the  court  has  found,  as  a  fact,  that  the  lease  to 
the  defendant  was  executed  and  delivered  on  or  about 
December  30,  1876,  while  the  notice  was  served  on  the 
occupants  and  the  former  owner,  March  22,  1876.  The 
service  of  this  notice  was  premature  and  wholly  inef- 
fective. It  was  the  '' grantee"  to  whom  the  premises 
''^ shall  have  been  conveyed^ ^  who  was  to  give  the 
notice.  Until  conveyance  actually  made,  there  could 
be  no  grantee  (Hand  t?.  Ballon,  12  iV".  Y.  541  ;  Paillefc 
V.  Young,  4  Sand/.  68). 

Besides,  the  notice  required  by  this  section  was  also 
required  to  be  served  on  the  person  owning  the  premi- 
ses "so  conveyed."  When  the  lease  was  actually 
made  and  delivered  by  the  comptroller,  in  December, 
1876,  the  plaintiff  was  the  owner  of  the  property,  and 
had  been  since  the  month  of  June,  1876,  and  he  has 
never  been  served  with  the  notice  required  by  section 
13  of  the  act. 

The  title  of  the  purchaser  at  the  sale  is  only  com- 
plete after  the  service  of  the  notice  required  by  section 
13,  and  proof  thereof  shall  have  been  made  and  filed  as 
provided  in  section  15,  and  after  the  persons  entitled 
to  redeem  shall  have  failed  to  pay  the  amounts  with- 
in the  time  prescribed  by  such  notice,  section  16. 

As  no  such  notice  has  been  served  on  the  plaintiff, 
he  is  not  barred  of  his  right  in  and  to  the  premises,  and 
his  right  to  pay  the  tax  and  redeem  the  land  is  wholly 
unaffected. ,  The  conclusion  of  the  learned  judge, 
therefore,  that  the  defendant  is  entitled  to  the  posses- 
sion of  the  premises,  and  may  lawfully  hold  and  enjoy 
the  same  against  the  plaintiff  for  the  term  of  sixty 
years,  and  the  judgment  entered  thereon,  is  erroneous. 

The  next  question  to  be  determined  is,  whether  the 
finding  of  the  learned  judge,  and  his  conclusion  there- 
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on,  that  neither  the  plaintiff  nor  those  from  whom  he 
claimed  had  been  in  the  actnal  possession  of  the  premi- 
ses for  three  whole  years  before  the  commencement  of 
this  action,  was  correct.  The  only  interruption  of  the 
plaintiff's  possession,  npon  which  the  resnlt  is  reached 
that  neither  he  nor  those  through  whom  he  held  had 
been  in  possession  for  three  whole  years  before  the 
commencement  of  this  action,  was  for  three  months,  in 
the  early  part  of  the  year  1877.  The  defendant,  after 
obtaining  the  lease  from  the  comptroller,  went  upon 
the  premises,  and  told  the  tenants  that  he  was  the 
owner,  and  that  they  must  pay  rent  to  him.  The  ten- 
ants were  threatened  that  unless  they  paid  rent  to  the 
defendant,  they  would  be  expelled  from  the  premises. 
Under  such  circumstances  and  threats,  the  tenants,  for 
three  or  four  months  in  the  fore  part  of  the  year  1877, 
paid  rent  to  the  defendant.  Since  that  time  they  have 
again  recognized  the  plaintiff's  title,  and  have  regularly 
paid  him  rent,  as  they  had  done  before  they  were  inter- 
fered with  by  the  defendant. 

We  cannot  think  that  the  defendant  was  entitled  to 
enter  into  the  occupation  of  the  premises,  or  to  the 
rents  and  profits  thereof,  until  after  his  title  had  be- 
come perfected  and  absolute,  in  pursuance  of  the  pro- 
visions of  sections  15  and  16  of  the  act  under  consider- 
ation. 

The  rights  conferred  by  the  4th  section  are  de- 
pendent upon  the  performance  of  the  acts  required  to 
be  done  by  the  holder  of  the  lease,  by  the  sections  above 
named,  and  the  omission  of  the  owner  to  redeem  in  pur- 
suance of  the  six  months'  notice.  The  penalty  of  forty- 
two  per  cent.,  imposed  by  section  13,  must  be  regarded 
as  ample  compensation,  allowed  by  law,  for  the  delay 
of  six  months  from  the  service  of  the  notice  to  redeem, 
before  the  grantee  should  acquire  all  the  rights,  among 
which  is  possession,  incident  to  a  perfected  and  abso- 
lute title.     The  defendant's  act  in  entering  upon  the 
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premises,  and  in  this  manner  collecting  rents  from 
plaintiff's  tenants,  we  do  not  think,  in  law,  should  be 
held  an  interrnption  of  the  plaintiff's  possession. 

It  is  provided  by  statute  that  no  entry  shall  be 
made  into  any  lands,  or  other  possessions,  but  in  cases 
where  entry  is  given  by  law  (2  H.  S.  607,  §  1).  And 
the  attornment  of  a  tenant  to  a  stranger  is  absolutely 
void,  and  shall  not  in  any  wise  affect  the  possession 
of  his  landlord,  unless  it  be  made  with  the  consent  of 
the  landlord,  or  in  pursuance  of  a  judgment  at  law,  or 
the  order  or  decree  of  a  court  of  equity,  or  to  a  mort- 
gagee after  a  mortgage  has  become  perfected  (1  -H.  8. 
744,  §  3).  The  defendant's  action  did  not  in  law  inter- 
rupt the  plaintiff's  possession,  under  his  deed  of  June, 
1876  (Burhans  v.  Van  Zandt,,  7  Barb.  91). 

The  plaintiff  and  Thorp,  through  whom  he  claimed, 
had  together  a  three  years'  possession  of  the  premises 
prior  to  the  commencement  of  the  action,  and  the 
defendant  did  not  obtain  any  title  by  means  of  the 
lease,  for  the  reason  that  it  was  void,  and  if  not  void, 
it  never  became  a  perfected  instrument  sufficient  to  cut 
off  or  bar  the  plaintiff's  right  and  interest  under  his 
deed. 

The  motion  made  by  the  plaintiff  against  Artemus 
Cady,  clerk  of  arrears  in  the  supreme  court,  for  a  man- 
damus, is  no  bar  to  this  action,  for  the  reason  that  it  is 
not  a  proceeding  between  the  same  parties,  and  was  not 
for  the  same  relief  sought  in  this  action. 

The  judgment  is  reversed,  and  a  new  trial  is 
ordered,  costs  to  abide  the  event. 

Sedgwick,  J.,  concurred. 
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FRANCIS  MORRIS  and  ZACHARIAH  E.  SIM- 
MONS, Plaintiffs  and  Appellants,  v.  WIL- 
LIAM H.  WEBB,  Defendant  and  Respondent. 

Tbubtbb. 

Where  a  note  was  drawn  payable  on  demand,  and  indorsed  over 
and  deliTered  to  the  defendant,  who  thereupon  executed  and  de- 
livered a  receipt  for  the  same,  whereby  he  acknowledged  that  the 
note  had  been  so  indorsed  and  delivered  to  him  ^'  to  hold  the  wme 
and  the  proceeds  thereof,  to  secure,  indemnify  and  save  harmless 
the  plaintiff  for  being  sureties  for  the  payees  of  the  note,  te.,'* 
— HM^  that  the  defendant  occupied  a  trust  relation  towards  the 
plaintiffs  and  the  payee  of  the  note;  the  extent  cf  his  trust,  how- 
ever, being  limited  by  the  terms  of  the  receipt  and  the  resolution 
of  the  directors  of  the  payee  of  the  note. 

He  was  bound  or  under  a  duty,  to  hold  that  note,  and  its  proceeds, 
if  paid  to  him,  for  the  benefit  of  plaintiffs. 

As  there  was  testimony  in  the  case  tending  to  show  that  he  did  not 
hold  the  note  in  his  possession  and  under  his  control  continu- 
ously, and  also  that  he  considered  and  stated  that  the  note  had 
been  paid, — Hdd^  that  the  dismissal  of  the  complaint  by  the 
court  below,  without  any  explanation  of  these  acts  and  state- 
ments of  defendant,  that  seemed  to  be  iu  violation  of  his  duty  as 
trustee,  was  erroneous,  for  the  plaintiffs  had  established  a  cause 
of  action. 

Before  Van  Vobst  and  Speib,  JJ. 

DoMedMayH^,  1879. 

Api>eal  from  a  jadgment  dismissing  the  complaint. 

WiUiam  D.  Hennerij  counsel,  for  plaintiffs  and  ap- 
pellants. 

WiUiam  AUen  BuUer  and  John  K.  Porter^  for 
defendant  and  respondent. 

By  the  Court.— Van  Vobst,  J.— The  plaintiffs  be- 
YoL.  xm.— 20 
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came  sureties  oq  an  nndertaking  to  discharge  an  attach- 
ment in  an  action  brought  against  the  Central  Ameri- 
can Transit  Company.  For  their  indemnity  they  held 
two  steamships  of  the  company,  the  America  and  the 
Moses  Taylor.  Subsequently,  the  affairs  of  the  com- 
pany not  being  prosperous,  an  arrangement  was  pro- 
jected by  and  between  the  Transit  Company  and  an- 
other corporation,  the  North  American  Steamship 
Company,  by  which  the  former  company  agreed  to 
sell  to  the  latter  its  steamships  and  other  property  for 
the  sum  of  $600,000. 

The  title  to  the  two  steamships  above  mentioned 
was  in  the  plaintiffs. 

The  plaintiffs  declined  to  part  with  the  steamships 
unless  they  were  indemnified  against  the  liability  which 
they  had  assumed  by  becoming  sureties  on  the  under- 
taking in  the  suit  in  which  the  attachment  was  issued, 
and  which  was  then  pending  and  undetermined.  Plaint- 
iffs claimed  that  $40,000  of  the  $600,000,  which  was 
agreed  to  be  paid  for  the  property  of  the  Transit  Com- 
pany, should  be  set  aside  for  their  ultimate  indemnity. 

After  some  negotiation,  it  was  finally  arranged  and 
agreed  that  a  note  for  $40,000  should  be  given  by  the 
purchasing  to  the  selling  company,  and  that  the  same 
should  be  placed  in  the  hands  of  the  defendant,  to  be 
held  by  him  for  plaintiffs'  indemnity. 

Such  note  was  accordingly  made  and  delivered  to 
the  Transit  Company,  signed,  on  the  behalf  of  the  pur- 
chasing company,  by  the  defendant  as  its  president. 
The  note  was  drawn  payable  on  demand,  and  was,  by 
the  treasurer  of  the  Transit  Company,  the  payee  there- 
of, indorsed  over  and  delivered  to  the  defendant,  who 
thereupon  executed  and  delivered  a  receipt  to  the 
Transit  Company,  in  and  by  which  the  defendant 
acknowledged  that  the  note  had  been  indorsed  over 
and  delivered  to  him  ^*to  hold  the  same  and  the  pro- 
ceeds thereof,  to  secure,  indemnify  and  save  harmless" 
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the  p]ainti£F8,  for  being  sareties  to  release  the  property 
attached.  The  note  and  receipt  were  dated  April  23, 
1876. 

The  American  Transit  Company  had,  by  a  resolu- 
tion adopted  by  its  board  of  directors,  dated  the  same 
day,  resolved  to  accept  the  note  as  part  of  the  consid- 
eration money  for  the  proi)erty  in  question  sold  to  the 
North  American  Steamship  Company,  and  had  author- 
ized and  directed  the  same  to  be  indorsed  to  the  de- 
fendant, and  had  empowered  and  directed  him  to  hold 
the  same  and  the  proceeds  thereof  (bat  without  jper- 
sonal  liability,  except  for  fraud  and  willful  negligence), 
for  the  puri>oses  mentioned  in  the  receipt  signed  by  the 
defendant.  The  arrangement,  consummated  by  the 
delivery  of  the  note  to  the  defendants  as  their  security, 
was  satisfactory  to  the  plaintiffs,  and  in  reliance  upon 
the  same  the  plaintiffs  executed  transfers  of»  and  de- 
livered the  two  steamships  to  the  purchasing  company. 
The  defendant's  receipt,  executed  upon  the  delivery  to 
him  of  the  note  for  $40,000,  was  at  the  time  shown  to 
the  plaintiffs. 

The  learned  judge  below  decided  that  the  resolution 
of  the  directors  of  the  Transit  Company,  and  the  de- 
fendant's receipt,  imposed  upon  him  no  duty  to  collect 
the  note  in  question. 

But  he  did  certainly  occupy  a  trust  relation  towards 
the  Transit  Company  and  the  plaintiffs,  the  extent  of 
his  engagement,  however,  being  limited  by  the  terms 
of  the  resolution  and  receipt. 

Although  he  may  not  have  been  under  any  duty  to 
enforce  by  affirmative  action  the  payment  of  the  note, 
which  was  payable  on  demand,  without  positive  direc- 
tion from  those  interested  in  its  collection,  yet  he  was 
under  a  duty  to  hold  the  note,  and,  when  received,  its 
proceeds. 

Did  he  do  that  t  According  to  his  own  testimony, 
he  at  once  delivered  the  note  to  the  treasurer  of  the 
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pnrchasiDg  corporation,  of  which  he  was  president,  and 
the  same  was  kept  and  retained  by  him  antil  after  the 
North  American  Steamship  (Company  became  insolv- 
ent, and  it  was  afterwards  found  among  the  papers  of 
the  receiver  of  that  corporation.  The  treasurer  of  the 
purchasing  corporation  testified,  however,  that  the 
note  was  in  the  defendant's  possession,  in  his  private 
office  in  Lewis  street,  for  a  time,  and  was  then  brought 
down  by  the  defendant  to  the  office  of  the  company, 
and  was  placed  in  his  hands. 

Payments  were  made  by  the  purchasing  corporation 
on  account  of  the  $600,000,  the  consideration  agreed  to 
be  paid  for  the  steamships  and  other  property,  until 
the  whole  amount  was,  in  fact,  paid. 

The  defendant  was  the  president  of  the  purchasing 
corporation,  and  was,  for  a  time  at  least,  the  president 
of  the  Transit  Company,  and  the  active  duty  of  manag- 
ing the  affairs,  and  adjusting  the  concerns  of  the 
former  company  largely  rested  upon  him.  The  defend- 
ant was  acquainted  with  all  the  facts  and  circum- 
stances which  entered  into  the  creation  of  the  note, 
and  agreed  to  take  the  attitude  of  trustee  in  the 
premises.  He  knew  the  straitened  condition  of  both 
companies,  and  that  the  Transit  Company  had  part^ 
with  all  its  property,  and  that  the  purchasing  company 
needed  funds  to  carry  on  its  business.  He  frequently 
came  to  its  aid  with  his  own  means  to  a  very  large 
amount.  It  must  have  been  present  to  his  mind  that  the 
plaintiffs'  only  effective  means  of  indemnity  against  loss 
occasioned  by  their  becoming  sureties  for  the  Transit 
Company  was  through  the  note,  reserved  to  meet  it. 

The  evidence  shows  that  he  did  feel  some  responsi- 
bility about  the  payment  of  the  note,  and  that  his 
trust  with  respect  thereto  should  be  discharged,  and 
his  knowledge  of  the  affairs  of  both  companies,  and  his 
active  relation  thereto,  imposed  some  responsibility. 

In  one  or  more  interviews  with  the  treasurer  of  the 
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parchasing  company,  to  whose  care  he  had  intrusted 
the  note,  the  treasurer  stated  that  $40,000  of  the  sum 
agreed  to  be  paid  for  the  property  of  the  Transit  Com« 
pany  ought  to  be  set  aside,  and  held  to  meet  the  note. 
The  defendant  replied  that  there  was  no  immediate  "^ 
need  for  that,  but  that  he  had  to  take  care  of  the 
interest  on  the  note  before  the  entire  amount  of  $600,- 
000  should  be  disbursed. 

It  appears  that  this  whole  sum  has  been,  in  fact, 
I)aid  by  the  purchasing  corporation  to  and  for  the  use 
of  the  Transit  Company,  subsequently  to  the  purchase. 
The  defendant,  however,  testified  that  the  note  in  ques- 
tion has  not,  in  fact,  been  paid,  and  it  was  produced 
upon  the  trial  in  its  origiaal  condition. 

But  the  person  who  acted  as  treasurer  of  the  com- 
pany testified  that  in  statements,  made  by  the  defend- 
ant, of  the  condition  gf  the  company,  to  the  directors, 
the  note  was  entered  as  paid.  This  testimony  we  do 
not  understand  to  be  denied. 

Such  statements,  made  by  defendant,  who  had  the 
prfncipal  control  and  charge  of  the  affairs  of  the  com- 
pany, and  whose  signature  to  checks  for  the  payment 
of  money  was  necessary,  would  suggest  to  the  directors 
that  it  was  not  necessary  to  set  aside  specific  funds  to 
meet  the  obligation,  which  appeared  by  the  statement 
to  be  satisfied. 

If  the  note  was  not,  in  fact,  paid,  we  cannot  but 
think  that  the  rendering  of  such  statements  to  the 
directors  by  the  defendant  was  a  breach  of  duty 
towards  the  plaintiffs  and  the  Transit  Company.  It 
was  prejudicial  to  the  interests  of  the  plaintiffs,  for  . 
whose  indemnity  the  defendant  held  the  note. 

We  are  not  prepared  to  say  that,  by  the  simple  de- 
livery of  the  note  to  the  treasurer  of  the  purchasing 
corporation,  who  was  also  the  secretary  or  agent  of  the 
defendant,  the  defendant  lost  control  of  the  note.  He 
could  at  any  time  have  resumed  possession,  if  it  had 
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not,  in  fact,  been  paid.  But  such  fact,  in  connection 
with  the  rendering  of  statements,  showing  that  the 
note  was  paid,  give  some  color  to  the  idea  that  the 
note  was  treated  by  the  defendant  and  the  steamship 
company  as  paid. 

We  do  not  consider  that  snch  statements,  unless  the 
note  was  actually  paid,  are  consistent  with  such  hold- 
ing of  the  note  for  the  plaintiffs^  indemnity  as  the  de- 
fendant's obligations  under  the  resolution  of  the  direct- 
ors of  the  Transit  Company  and  his  own  receipt 
dearly  imposed. 

When  the  plaintiffs  rested  their  case,  the  learned 
judge  dismissed  the  complaint  upon  the  plaintiff's 
evidence,  no  ^^planation  having  been  given  of  these 
alleged  statements  in  respect  to  the  note. 

We  think  that  such  disposition  of  the  case  was 
erroneous,  and  that  the  complaint  was  improperly  dis- 
missed. The  plaintiffs'  case  established  a  cause  of 
action. 

Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  abide  the  event. 


Spsib,  J.,  concurred. 


MORRIS  K.  JESUP,  et  al.,  Plaintiffs  and  Re- 
spondents, V.  ANDREW  CARNEGHE,  et  al., 
Defendants  and  Appellants. 

Sbcuiiitt  ok  appeal. — Wattieb. 
The  defendants,  pending  this  appeal,  deposited,  under  stipulation, 
bonds  to  an  amount  less  than  that  specified  by  the  Code  as 
security  in  such  cases.  Meld,  that  they  thereby  waived  all  right 
to  the  exercise  of  the  discretion  of  the  court,  in  limiting  or  reduc- 
ing the  amount  of  security. 
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Before  Sedgwick  and  Van  Vobst,  JJ. 

Ikeided  May  16,  1879. 

Appeal  from  order,  denying  motion  made,  by  four 
defendants  (joint  judgment  having  been  rendered 
against  them,  with  others),  to  limit  amount  of  security 
to  be  given  upon  their  appeal. 

Lewis  Sanders^  for  appellant. 

A.  W.  JBvarts^  for  respondent. 

Per  Curiam.— The  respondents  move  upon  affidavits 
to  dismiss  this  appeal.  The  affidavits  show  that  while 
this  appeal  was  pending,  all  the  defendants  were  per- 
mitted by  stipulation  to  deposit  and  did  deposit  bonds 
to  an  amount  less  than  the  amount  of  security  specified 
by  the  Code.  By  so  doing,  these  defendants  have 
finally  disposed  of  thS  subject-matter  of  appeal,  and 
have  waived  any  right  they  might  have  had,  to  claim 
that  the  discretion  of  the  court  should  be  exercised  on 
their  behalf,  by  reducing  or  limiting  the  amount  of 
security. 

The  motion  to  dismiss  appeal  is  granted,  with  SIO 
costs  and  disbursements,  if  any,  to  be  taxed. 


GEORGE  WEBB,  Plaintiitf  and  Appellant,  v. 
JAMES  P.  POSTER,  et  al.,  Defendants  and 
Respondents. 

Sham  aivbwbr. — Motion  to  btbixb  oxm. 
A  pleading  upon  ioformation  and  belief  cannot  be  stricken  oat  as 

sham,  unless  it  clearly  appears  that  there  could  not  have  been  any 

information  or  belief. 
The  principles  stated  in  Wayland  v.  Tyson  (45  JV.  T.  281),  and 

Thompson  v.  Erie  R.  R.  Co.  (45  Id,  468),  prevent  an  affirmative 

defense  being  stricken  out  as  sham  upon  affidavits. 
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Before  Sedqwiok  and  Speib,  JJ. 

DMded  JuM  18,  1879. 

Appeal  from  order,  denying  plaintiff's  motion  to 
strike  oat,  as  sham,  the  separate  answer  of  the  de- 
fendant Foster. 

O.  E.  Branchy  for  the  appellant. 

ThcmoB  F.  Wentworthy  for  the  respondent. 

By  the  Court. — Sedgwick,  J. — The  action  was 
for  rent.  The  answer,  among  other  defenses  which  it 
is  unnecessary  to  set  oat,  pleaded,  on  information  and 
belief,  payment  by  the  co-defendant,  James  Sperry. 

The  affidavits  on  which  the  motion  was  made  did 
not  show  at  all  that  at  the  tim^  the  answer  was  made, 
that  it  coald  not  have  been  trae  that  the  defendant 
Foster  had  not  been  fnfortned,  and  did  not  and  could 
not  believe,  that  his  co-defendant  had  paid  the  rent. 
The  Code  declares  that  an  averment  may  be  made  upon 
information  and  belief,  to  pat  the  fact  in  issue.  Such 
a  pleading  cannot,  in  the  nature  of  things,  be  stricken 
out  as  sham,  if,  at  least,  it  is  not  clearly  shown  that 
there  could  be  no  information  or  belief. 

As  to  the  fact  of  the  co-defendant's  not  having  paid 
the  rent,  the  affidavits  did  not  so  convincingly  or  indis- 
putably show  the  non-payment,  that  a  court  could  de- 
termine that  there  could  be  no  question  for  the  jury,  if 
the  action  were  tried. 

I  further  agree  with  the  learned  counsel  for  the 
respondent,  that  the  principles  stated  in  Wayland  v. 
Tyson  (46  JV.  T.  281),  Thompson  v.  Erie  R.  R.  Co. 
(45  Id.  468),  prevent  an  affirmative  defense  from 
being  stricken  out  as  sham  upon  affidavits.  If  it  could, 
there  would  be  no  reason  why  a  defendant  should  not 
have  the  right  to  strike  out  a  complaint  as  sham. 
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Order  affirmed,  with  $10  costs,  and  diabarsements  to 
be  taxed. 

Speir,  J.y  concurred. 


JOSEPHINE  S.  DOUGLAS  and  JENNIE  S. 
TWEED,  Plaintiffs  and  Appellants,  v.  THE 
KNICKERBOCKER  LIFE  INSURANCE  COM- 
PANY, Defendant  and  Respondent. 

LiFB  IN6URA3VCB  POLICTv 

A  condition  to  the  effect  that  if  the  party  whose  life  is  insured, 
shall,  without  the  written  consent  of  the  company,  travel  upon  the 
seas,  or  pass  beyond  the  civilized  settlements  of  the  United  States 
(excepting  the  British  Provinces,  &c.)t  the  policy  should  be  void, 
is  an  important  condition,  and  if  violated,  the  contract  is  ter- 
minated between  the  parties  by  its  own  limitation,  unless  con- 
tinued in  force  by  some  other  provision,  or  by  the  waiver  of  the 
violation  by  the  insurance  com|)any  (Hathaway  v.  Trenton  Mutual 
Life  &  Fire  Ins.  Co.,  11  Cash  [Mast].  448;  also  Nightingale  v. 
State  Mutual  Life  Ins.  Co.  of  Worcester,  5  B.  L  [2  Afnes]  88). 

The  principles  controlling  the  construction  of  '^endowment  poli- 
cies," and  the  rights  of  the  beneficiaries  thereunder,  fully  consid- 
ered in  the  opinion  at  special  term. 

Before  Sedgwick  and  Speib^  J  J. 

Decided  June  18,  1870. 

Appeal  from  judgment  at  special  term. 

'    Robert  Sewell  and  A.  B.  Conger^  for  appellants. 

Henry  TT.  Johnson^  for  respondent. 

Per  Curiam. — Judgment  affirmed,  with  costs,  upon 
the  opinion  of  Fbeedman,  J.,  at  special  term. 

The  following  is  the  opinion  of  the  court  at  special 
term: — 
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Frkedman,  J. — By  the  terms  of  the  policy  and  in 
consideration  of  the  premium  of  $1,180.90  i)aid,  and  of 
the  annual  premium  of  a  like  sum  to  be  paid  on  or 
before  October  1,  at  nopn,  in  every  year  during  the 
continuance  of  the  policy,  the  defendant  assured  the 
life  of  William  M.  Tweed  of  New  York,  in  the  amount 
of  $10,000,  for  the  benefit  of  the  plaintiffs,  his  daughters, 
share  and  share  alike,  and  in  the  case  of  the  death  of 
either  or  both,  the  portion  belonging  to  the  deceased 
child  or  children  to  pass  to  Mary  J.  Tweed,  the  wife  of 
said  William  M.  Tweed.  In  case  of  the  death  of  Wil- 
liam M.  Tweed  before  April  3,  1878,  the  defendant 
stipulated  to  pay  the  amount  insured  to  the  beneficia- 
ries as  stated,  but  in  case  he  should  be  alive  on  that 
day,  the  amount  was  to  be  paid  to  him,  whereupon  the 
policy  should  be  void.  This  policy  was  issued  and 
accepted  upon  the  express  conditions  enumerated 
therein,  that  if  the  party  whose  life  was  thereby 
insured  should,  without  the  written  consent  of  the 
company  previously  obtained,  travel  upon  the  seas 
(except  in  voyages  between  coastwise  %  jiorts  of  the 
United  States),  or  should  pass  beyond  the  civilized  set- 
tlements of  the  United  States  (excepting  into  the  set* 
tied  limits  of  the  British  Provinces,  of  the  two  Can- 
ades,  Nova  Scotia,  New  Brunswick),  the  policy  should 
be  void,  null  and  of  no  effect. 

It  is  upon  an  alleged  violation  of  this  clause  that 
the  defense  mainly  rests  ;  for  the  defendant  has  shown 
by  testimony,  which  was  not  controverted,  that  Wm. 
M.  Tweed,  after  having,  on  the  4th  of  December,  1876, 
escaped  from  the  custody  of  the  sheriff  of  the  city  and 
county  of  New  York,  was,  during  the  year  1876,  found 
in  the  port  of  Vigo,  in  Spain,  a  distance  of  about  8,600 
miles  from  New  York,  where  he  had  gone  without  de- 
fendant's consent ;  and  that,  on  September  26,  1876,  he 
virasy  at  said  port,  placed  on  board  the  United  States 
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man-of-war  Franklin^  and  subsequently  brought  back 
to  New  York  on  said  vessel  as  a  prisoner. 

Upon  this  state  of  facts  there  can  be  no  doubt  that 
an  iiniK>rtant  condition  upon  which  the  policy  had  been 
issued  and  accepted  was  violated,  and  that  in  conse- 
quence thereof  the  contract  between  the  parties  came 
to  an  end  by  its  own  limitation,  unless  continued  in 
force  by  some  other  provision,  or  by  defendant's 
waiver  of  the  violation. 

There  is  no  evidence  of  any  waiver.  It  has  been 
argued,  however,  that  because  the  policy  states  that 
written  permits,  signed  by  the  president  or  secretary  of 
the  company,  will  be  granted  on  reasonable  terms,  for* 
persons  insured  in  said  company  to  make  voyages  to 
any  foreign  country,  equity  will  relieve  against  the 
violation.  The  answer  to  this  proposition  is,  that  the 
granting  of  such  a  permit,  upon  terms  to  be  prescribed 
by  the  company,  involves  a  new  bargain  to  be  entered 
into  by  this  parties  to  the  original  contract,  which  the 
court  cannot  make  for  them.  As  matter  of  law,  the 
company  has  a  right  to  determine  each  application  for 
a  i)ermit  upon  its  own  facts,  and  with  special  reference 
to  the  additional  risk  to  be  incurred  (Rainsford  v. 
Boyal  Ins.  Co.,  IJones <fe A  453 ;  affirmed,  52  N.  T.  626). 
Nor  is  there  any  evidence  showing  upon  what  terms 
Tweed  would  or  could  have  obtained  a  permit,  if  he  had 
applied  for  one,  or  that  the  company  had  or  has  a  uni- 
form rule  upon  the  subject.  Under  these  circumstances 
the  comx>any  cannot,  at  this  late  day,  be  adjndged 
liable  to  execute  a  permit  nunc  pro  tunc  upon  such 
terms  as  to  the  court  may  seem  reasonable. 

Thite,  in  Hathaway  v.  Trenton  Mutual  Life  &  Fire 
Ins.  CJo  (11  OusA.  [Mass,]  448),  the  condition  of  the 
policy  was  that  it  should  be  void  and  of  no  effect  if  the 
assured,  without  defendant's  consent,  previously  ob 
tained  and  indorsed  upon  it,  should  pass  beyond  the 
settled  limits  of  the  United  States.    In  returning  from 
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California  he  did  go  beyond  those  limits,  and  the  conrt 
held  that  the  policy  was  thereby  rendered  invalid,  and 
the  defendant  discharged  from  all  liability  npon  it, 
unless  the  company  did  give  its  consent  that  he  might 
do  so.  It  then  appeared  that  the  assured  had  permis 
sion  to  make  one  voyage  to  California  and  home  in  a 
first-rate  vessel,  round  Cape  Horn  or  by  Vera  Cru2 ;  but 
it  also  appearing  that  the  assured  had  returned  home 
by  way  of  Panama  and  Chagres.  The  conrt  held  that 
the  consent  given  was  not  a  general  license,  but  a  oare- 
fully-deiined  and  restricted  permission  ;  that  in  giving 
it,  the  company  had  a  right  to  fix  its  own  terms  and  to 
circumscribe  it  within  such  limitations  as  it  deemed 
expedient ;  that,  as  given,  it  restricted  the  assured  to 
the  two  routes  named ;  and  that,  having  chosen  to 
return  by  neither,  but  by  a  third,  not  embraced  in  the 
conseot,  there  was  a  breach  of  the  condition  of  the 
policy  which  rendered  the  policy  void,  although  there 
was  then  no  usually-traveled  route  by  way  of  Vera 
Cruz,  and  although  he  may  have  letumed  the  shortest 
and  safest  way. 

In  Nightingale  v.  State  Mutual  Life  Ins.  Co.  of 
Worcester  (5  H.  L  [2  Ames]  88),  the  policy  fixed  the 
limits  of  constant  residence  of  the  assured  within  cer- 
tain States  of  the  United  States,  with  the  privilege  to 
trayel  or  be  in  others  upon  certain  conditions.  One  of 
these  conditions  was  that  if  the  assured  should,  with- 
out the  consent  of  the  company  first  had  and  indorsed 
upon  the  policy,  go  into  any  of  the  States  prohibited 
between  July  1  and  October  16  of  any  year,  and  remain 
therein  more  than  five  days,  the  policy  should  become 
void,  and  all  payments  thereon  should  be  forfeited  to 
the  company.  The  policy  further  provided  that  "in 
case  of  forfeiture  from  the  above  or  any  other  cause, 
the  party  interested  shall  have  the  benefit  of  such 
equitable  adjustment  as  may  from  time  to  time  be  pro* 
vided  by  the  board  of  directors,"    The  assured  went 
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into  one  of  the  prohibited  States,  in  violation  of  the 
provisions  stated^  and  after  remaining  therein  ten  days, 
was  attacked  by  apoplexy  and  died.  The  proof  showed 
that  snch  violation  did  not  contribute  to  the  death,  and 
it  was  claimed  that  the  policy  upon  its  face  held  out 
an  express  promise  of  an  equitable  adjostment,  in  case 
of  forfeit  are  from  the  alleged  or  any  other  cause.  But 
the  court  held  that  it  had  no  power  to  interfere  with 
the  action  of  the  directors,  or  to  dispense  with  or 
qualify  the  forfeiture  of  the  i>olicy,  according  to  its 
own  notions  of  what  would  be  an  equitable  adjustment 
under  the  circumstances. 

The  policy  in  the  case  tit  bar  also  provides  that  the 
omission  to  pay  the  annual  premium  on  or  before  12 
o'clock  at  noon  on  the  day  or  days  mentioned  therein 
for  the  payment  thereof,  shall  then  and  thereafter 
cause  said  policy  to  be  void,  without  notice  to  any 
party  or  parties  interested  therein.  One  of  the  condi* 
tions  printed  upon  the  back  of  the  policy  reiterates  this 
requirement ;  and  by  still  another  clause  contained  in 
the  body  of  the  policy  it  is  provided,  that  if  it  shall  be 
found  that  the  conditions  printed  on  the  back  thereof 
have  been  violated,  the  policy  shall  be  void  and  of  no 
effect,  either  to  the  insured,  insurer,  or  any  {utrty  to 
whom  this  policy  may  be  assigned,  and  all  the  premi- 
ums paid  thereon  shall  be  forfeited  to  the  company. 
But  upon  the  back  of  the  policy  the  following  further 
stipulation  appears  :  ^'  It  being  understood  and 
agreed  that  if,  after  the  receipt  by  this  company  of  not 
less  than  three  or  more  annual  premiums,  this  policy 
should  cease  in  consequence  of  the  non-payment  of 
premiums,  then,  upon  a  surrender  of  the  same,  the 
company  will  issue  a  new  policy  for  the  full  value 
acquired  under  the  old  one,  subject  to  any  notes  that 
may  have  been  received  on  account  of  premiums — that 
is  to  say,  if  payments  for  three  years  have  been  made, 
it  will  issue  a  policy  for  three-tenths  of  the  sum  origin- 
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ally  insured ;  if  for  four  years,  for  four- tenths,  and  in 
the  same  proportion  for  any  number  of  payments, 
without  subjecting  the  assured  to  any  subsequent 
charge,  except  the  interest  annually  on  all  premium 
notes  remaining  unpaid  on  this  policy." 

From  the  fact  that  this  stipulation  appears  at  the 
foot  of  all  the  conditions,  and  that  it  was  indorsed 
upon  the  policy  in  red  ink,  and  separately  signed  by 
the  president  and  secretary  of  the  defendant,  the 
learned  counsel  for  the  plaintiffs  very  ingeniously 
aigued  that  the  contract  of  life  insurance  under  consid- 
eration was  in  part  with  the  person  whose  life  was 
insured  and  in  part  with  the  beneficiaries  named  in 
the  policy,  and  that,  as  between  them  and  the  com- 
imny,  it  was  divisible,  so  that,  after  the  payment  of  the 
third  annual  premium,  the  contract  could  not  be  ter- 
minated by  the  company  for  a  violation  by  the  person 
whose  life  was  insured,  of  any  of  the  conditions,  except 
on  notice  to  the  beneficiaries.  No  such  notice  having 
been  given,  it  was  further  argued  that  the  policy  con- 
tinued in  force  up  to  October  1,  1876,  and  that  on  that 
day  the  beneficiaries  were  in  a  position  to  elect  to  omit 
the  paymSent  of  the  premium  falling  due  upon  that  day, 
and  to  demand  a  new  policy  for  the  full  value  acquired 
under  the  old  one,  without  further  charge,  there  being 
no  outstanding  notes  for  premiums  given  by  them  or 
the  assured. 

To  test  the  soundness  of  this  argument,  I  have  made 
quite  an  extensive  and  critical  examination  of  all  the 
conditions  of  the  contract  of  insurance,  and  their  bear- 
ing upon  one  another,  as  well  as  their  collective  force 
and  effect.  Some,  as  already  stated,  are  contained  in 
the  body  of  the  policy,  and  the  remainder,  partly  by 
way  of  reiteration  and  partly  by  way  of  explanation 
and  qualification,  are  printed  under  the  general  title  of 
"Conditions  of  Insurance"  upon  the  back  of  the  in- 
strument.    But  the  latter  are  referred  to  in  the  body 
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of  the  policy  as  constitating  part  of  the  same,  and 
hence  all  of  the  conditions  are  to  be  treated  as  if  they 
appeared  in  their  appropriate  places  in  the  body  of  the 
instrnment.  Considered  with  reference  bo  their  gen- 
eral legal  effect,  some  bear  the  character  of  conditions 
precedent,  or  active  conditions,  the  performance  of 
which  is  essential  to  give  a  right  of*  action,  while 
others,  being  of  a  restrictive  character,  declared  the 
instances  on  the  occurrence  of  which  the  policy  was  to 
become  void.  The  breach  of  the  latter  discharges  the 
liability,  when  once  created  by  the  performance  of  the 
active  conditions.  Upon  the  foot  of  all  is  the  saving 
clause  in  favor  of  the  continuance  of  the  policy  after 
the  receipt  of  at  least  three  annual  premiums. 

But  this  clause  is  available  to  the  i>erson  whose  life 
is  insured  as  well  as  to  the  beneficiaries.  It  is  not  a 
separate  contract,  because,  standing  by  itself,  it  has 
not  sufficient  meaning,  nor  is  it  capable  of  separate 
execution  or  enforcement.  It  was  manifestly  designed 
to  be  a  part  of  the  original  contract,  since  it  refers  to 
the  policy  in  express  language,  and  by  its  express  lan- 
guage it  was  to  bind  the  company  only  in  case  the 
policy  ceased  in  consequence  of  the  non-payment  of 
premiums. 

Time  and  space  do  not  permit  me  to  discuss  the 
other  conditions  more  fully  than  I  have  done.  It  is 
sufficient  to  say  that  nothing  can  be  found  in  them  or 
any  of  them  which  warrants  the  conclusion  that  there 
was  a  contract  with  the  beneficiaries  separate  and  apart 
from  that  made  with  the  person  whose  life  was  insured, 
or  that  they  acquired  any  vested  rights  after  the  pay- 
ment of  the  third  annual  premium,  which  could  not  be 
divested  by  a  subsequent  breach  of  a  condition  not 
covered  by  the  saving  clause,  or  that  they  were  entitled 
to  notice  of  the  election  of  the  company  to  treat  the 
policy  as  at  an  end  in  case  of  a  violation  of  any  of  its 
conditions  not  embraced  in  the  clause  last  referred  to. 


} 
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The  policy,  and  all  the  conditions  contained  in  and 
npon  it,  together  constitute  the  contract,  and  only  one 
contract,  upon  which  the  rights  and  liabilities  of  all 
parties  depend. 

Taken  as  a  whole,  therefore — and  the  only  safe  role, 
after  all,  is  to  always  take  the  whole  contract  as  writ- 
ten, subtracting  nothing  therefrom,  adding  nothing 
thereto— the  general  plan  and  scheme  of  the  policy  and 
the  plain  intent  of  the  contracting  parties  was  that,  if 
after  three  annual  payments  had  been  made,  the  policy 
should  lapse  in  consequence  of  the  non-payment  of 
premiums  falling  due,  the  company  should  not  be  in  a 
position  to  enforce  the  absolute  forfeiture  of  all  the 
premiums  received,  provided  all  the  other  conditions 
upon  the  observance  of  which  the  life  of  the  policy  de- 
pended had  been  complied  with.  But  in  case  any  of 
these  other  conditions  had  been  violated,  the  policy 
should  become  null  and  void,  without  notice  to  any  of 
the  parties  interested.  The  liability  of  the  company 
oould  become  absolute  only  on  the  happening  of  a  cer- 
tain event,  and  not  even  then  unless  the  assured  bad  done 
certain  acts  and  had  refrained  from  doing  certain  others. 
What  he  was  required  to  do  and  what  he  was  prohib- 
ited from  doing,  were  conditions  of  liability  agreed  to 
by  all  parties  in  interest,  and  no  court  has  the  right  to 
impose  other  or  additional  ones.  Such  conditions  are 
essential  parts  of  the  contract.  They  qualify  the  en- 
tire contract,  and  upon  a  violation  of  any  of  the  pro- 
hibitory clauses,  the  contract  by  its  terms  becomes 
ipso  facto  void  (Evans  v.  United  States  Life  Ins.  Co., 
6  Supm.  Gt.  [T.&C]  331 ;  Rainsford  v.  Royal  Ins.  Co., 
33  N.  T.  Super,  Ct.  [J.  &  A]  453 ;  affirmed,  62  N.  T. 
626;  Ritzier  u.  World  Mut.  Life  Ins.  Co.,  42  N.  T. 
Super,  Ct.  [/.  A  A]  409 ;  Foot  t).  -SJtna  Life  Ins.  Co.,  61 
N.  T.  571). 

Plaintiffs  sue  as  assignees  of  Tweed  and  as  bene- 
ficiaries named  in  the  policy.    According  to  the  proofs 
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the  eight  annual  premiums  that  were  paid  were  paid 
by  them.  It  may  be  a  great  hardship  for  them  to  find 
that  the  whole  of  these  payments  were  made  in  vain, 
and  that  the  policy  which  is  labeled  as  an  endowment 
policy  wholly  failed  to  secure  for  them  any  endowment 
whatever.  Indeed,  to  call  a  policy  like  the  one  in 
question  an  endowment  policy  is  a  misnomer  ;  but  the 
court  can  only  carry  into  effect  the  contract  as  they 
made  it,  and,  as  thus  made,  they  stand  in  no  better 
position  than  Tweed  would  have  stood  if  he  had  brought 
the  action.  The  courts  cannot  make  contracts  for  the 
parties,  nor  alter  or  vary  those  made  by  them.  The 
law,  it  is  true,  frequently  supplies,  by  its  implications, 
the  want  of  express  agreements  between  the  parties  ; 
but  it  never  overcomes,  by  its  implications,  the  express 
provisions  of  the  parties.  If  these  are  illegal,  the  law 
avoids  them  ;  if  they  are  legal  it  yields  to  them,  and 
does  not  put  in  their  stead  what  it  would  have  put  if 
they  had  been  silent.  The  plaintiffs,  even  if  they  be 
regarded  exclusively  in  the  light  of  beneficiaries,  chose 
Tweed  as  the  subject  of  risk  under  certain  conditions 
which  they  agreed  to  accept ;  he  violated  them,  and 
his  breach  is  their  breach.  By  such  breach  the  policy, 
by  it5  express  terms,  became  null  and  void. 

The  policy  having  come  to  an  end  in  consequence  of 
Tweed's  flight  to  Spain  without  the  consent  of  the 
company,  it  is  not  necessary  to  examine  whether  or  not 
his  return  to  New  York  on  board  the  Franklin^  which 
made  the  journey  by  a  circuitous  route,  partly  by  steam 
and  partly  under  sail,  violated  another  provision  of  the 
policy,  which  required  that  the  party  whose  life  was 
insured,  when  ti'aveling,  should  proceed  by  the  usual 
mode  of  conveyance  for  travelers. 

In  any  aspect  of  the  case  the  policy  ceased  to  exist 
by  Tweed's  travels  upon  the  ocean  to  reach  Spain  ;  and 
hence,  on  October  1,  1876,  there  was  no  policy  in  force 
on  which  the  premium  could  be  paid.    It  had  become 
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null  and  void,  and  it  could  only  be  revived  by  the  mu- 
tual agreement  of  the  parties*  No  such  agreement 
having  been  made,  and  there  being  no  waiver  of  the 
violation,  the  plaintiffs  could  not,  by  electing  on  Oc- 
tober 1,  1876,  to  omit  to  pay  the  premium  due  on  that 
day,  impose  upon  the  defendant  the  liability  to  issue 
a  new  policy  for  eight-tenths  of  the  sum  originally 
insured.  Even  if  it  could  be  done,  the  new  policy 
would  be  in  the  same  form  as  the  old  one,  and  conse  • 
quently  it  would  be  broken  the  moment  it  was  given. 
The  defendant  is  entitled  to  judgment  dismissing 
the  complaint,  with  costs. 


DANIEL  CARPENTER,  Plaintiff  and  Respond- 
ent, V.  HARRY  A.  ALLEN,  Defendant  and 
Appellant. 

Attobhst. — AuTHOBrrr  of,  to  comuekob  an  actiok,  &c. 
On  a  motion  of  defendant,  that  the  summons  and  complaint,  in  an 
action,  be  dismiBsed,  on  the  ground  that  the  attorneys  for  the 
plaintiff  had  not  sufficient,  or  any  authority,  to  institute  the 
action  in  behalf  of  plaintiff,  it  appeared  from  the  motion  papers, 
that  defendant  had  previously  obtained  an  order  in  the  same  action, 
that  plaintiff^s  attorneys. sliow  cause  why  they  should  not  be  com- 
pelled to  produce  their  authority  from  the  plaintiff  for  commenc- 
ing this  action;  that  od  the  return  of  said  order  to  show  cause, 
the  affidavit  of  the  plaiutiff  was  filed  and  read,  in  which  plaintiff 
stated  in  substance  that  he  had  instructed  the  attorneys  who  ap- 
peared in  his  behalf  to  bring  the  action  in  his  name  against  the 
defendant,  and  said  authority  was  deemed  sufficient  by. the  court 
and  so  declared  by  its  order. 
The  court  held,  on  this  motion,  that  in  the  former  proceedings  this 
court  had  declared  that  sufficient  authority  for  the  commence- 
ment of  this  action,  by  the  plaintiff's  attorneys,  appeared  in  the 
affidavit  of  the  plaintiff;  that  such  adjudication  was  final  until 
reversed  on  appeal;  and  that  it  cannot  be  reviewed  on  this 
motion,  subsequently  made  in  this  action. 
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Appeal  from  an  order  denying  defendant's  motion 
to  dismiss  complaint,  npon  the  grotind  that  the  attor- 
neys of  record  for  the  plaintiff  had  not  at  the  time  of 
the  commencement  of  this  action  any  sufficient  author- 
ity, or  any  authority,  to  institute  the  said  action,  in 
behalf  of  said  plaintiff. 

Harvey  A.  AUen^  defendant  and  appellant,  in  per- 
son, urged : — I.  The  attorney  shall  have  a  written 
request  from  the  plaintiff,  or  his  agent,  to  commence 
the  action,  or  a  written  recognition  of  the  authority  of 
the  attorney  to  commence  the  same  (2  R.  8.  306). 
Said  attorneys  did  not  possess  such  request,  nor  do 
they  produce  any  such  recognition. 

n.  No  general  retainer  to  attend  to  the  business  of 
the  plaintiff  is  sufficient ;  it  must  be  specific  (Howard 
V.  Howard,  11  How.  Pr.  80).  Hence,  it  must  be  given 
for  a  special  purpose  at  a  proper  time  therefor,  for  the 
purpose  of  bringing  the  action,  and  before  the  com- 
mencement of  the  action. 

III.  Plaintiff  in  his  affidavit  states  ^^and  I  have 
instructed  them  (my  attorneys)  to  bring  an  action  to 
eject."  When  ?  On  that  day,  and  by  that  instrument; 
that  is  to  say,  January  11,  1879.  Plaintiff  does  not 
say,  this  action  was  brought  by  my  direction  ;  had  he 
said  in  such  affidavit — I  instructed  them  to  bring  this 
action,  the  authority»would  be  full,  but  *'  to  bring  an 
action,"  can  only  be  construed  to  apply  to  the  future, 
and  cannot  be  considered  as  giving  them  authority  to 
have  brought  this  action  at  the  time  they  did.  If  the 
authority  produced  does  not  assume  whatever  has  been 
done  in  the  premises,  it  should  antedate  the  action. 
Full  assumption  of  the  acts  heretofore  had  has  been 
held  sufficient  in  the  single  case  cited,  and  the  only 
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one  reported  (see  Howard  v.  Howard,  supra).  But  in 
the  affidavit  herein  produced  there  is  no  such  plenary 
assumption.  Plaintiff  simply  directs  for  the  future ; 
that  is  to  say,  from  and  after  January  11,  1879,  and  his 
affidavit  does  not  relate  back  in  any  way,  and  cannot 
be  so  construed.  Where  the  requisite  is  a  statutory 
one,  nothing  can  be  presumed  in  favor  of  the  authority 
produced  ;  it  must  appear  on  its  face  that  the  attorneys 
were  authorized  to  institute  the  action  at  the  time  it 
was  commenced.  Hence,  the  service  of  the  summons 
and  complaint  by  the  said  attorneys,  assuming  to  be  for 
the  plaintiff,  was  not  for  him,  was  entirely  without 
adequate  or  any  authority  whatever,  and  was  a  naked 
assumption  by  them  of  unauthorized  power. 

Man  <£•  Parsons,  attorneys,  and  William  Man^  of 
counsel,  for  respondents,  urged : — I.  It  was  not  neces- 
sary that  the  attorneys  should  have  any  written 
authority  to  commence  the  action.  The  provision  of 
the  statute  is  alternative ;  it  is  sufficient  if  the  attor- 
neys produce,  1.  Any  written  request  of  the  plaintiff 
to  commence  the  action  ;  or,  2.  Any  written  recogni- 
tion of  the  authority  of  the  attorneys,  duly  proven,  &c. 
(3  R.  S,  6  ed.  673,  §  16).  The  affidavit  of  plaintiff  that 
he  had  instructed  Man  &  Parsons,  his  attornc^ys,  to 
bring  this  suit  to  eject  the  defendant,  and  that  he  had 
directed  the  action  to  be  brought  in  his  own  name,  was 
ample  evidence  of  the  authority  of  the  attorneys,  by 
way  of  "  recognitioA "  of  their  authority  (Howard  v. 
Howard,  11  ITow,  Pr,  82).  , 

II.  The  authority  in  question  had  already  been  ad- 
judged sufficient  by  the  order  of  January  18,  1879, 
which  states  the  authority  produced  and  in  question,  to 
be  "  the  authority  asked  for  by  defendant,  given  by 
plaintiffs  to  his  said  attorneys."  No  appeal  was  taken 
from  this  order. 

Br  THE  Court. — Sedgwick,  J. — The  action  was  in 
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ejectment.  The  motion  was  made  upon  the  ground,  as 
stated  in  the  notice,  that  the  attorneys  for  plaintiff 
"  had  not,  at  the  time  of  the  commencement  of  the 
action,  any  suflScient  authority,  or  any  authority,  to 
institute  this  action  on  behalf  of  said  plaintiffs." 

Before  such  motion  was  made,  the  defendant  had 
obtained  an  order  that  the-attorneys  for  plaintiff  show 
cause  why  "they  shall  not  be  compelled  to  produce 
their  authority  from  the  plaintiff  for  commencing  this 
action,"  staying  proceedings  in  the  meantime. 

On  the  return  day  of  this  order,  an  affidavit  of  the 
plaintiff  was  produced,  made  after  the  action  was 
begun,  which  stated  :  "  I  have  instructed  Man  &  Par- 
sons, of  56  Wall  street,  New  York  city,  my  attorneys, 
to  bring  an  action  to  eject,  from  the  said  premises, 
Harvey  A.  Allen,"  '*and  I  have  directed  that  such  suit 
should  be  brought  in  my  name,  as  plaintiff."  An 
order  was  thereupon  made,  reciting  the  order  to  show 
cause,  and  continuing,  *'now,  on  producing  and  tiling 
the  said  authority  asked  for  by  the  defendant,  given 
by  said  plaintiff  to  his  said  attorneys,  the  order  is 
hereby  confirmed." 

This  order  was  not  appealed  from,  but  subsequently 
the  present  motion  was  made,  on  the  ground  that  the 
authority  produced  was  not  sufficient,  under  2  H.  S.  2 
ed.  p.  314,  §  20,  which  is  ''  any  written  request  of  such 
plaintiff  or  his  agent,  to  commence  such  action,  or  any 
written  recognition  of  the  authority  of  the  attorney  to 
commence  the  same,  duly  proved  by  the  affidavit  of 
such  attorney  or  other  competent  witness,  shall  be 
sufficient  presumptive  evidence  of  such  authority." 
But  it  is  manifest  that  the  court,  in  proceeding  upon 
the  order  to  show  cause,  had  once  declared  that  there 
was  sufficient  authority  in  the  affidavit  of  the  plaintiff 
that  had  been  produced.  This  adjudication  was  final 
until  reversed,  and  could  not  be  reviewed  upon  the 
motion  for  the  order  now  appealed  from. 
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If  tke  court  had  been  called  upon  to  look  at  the 
character  of  the  authority,  it  mast  have  been  held 
snfficient.  It  was  a  reasonable  inference,  that  when 
the  plaintiff  swore  that  '^ I  have  instructed,"  and  ''I 
have  directed  that  such  suit  shall  be  brought,"  he 
referred  to  this  suit,  as  already  to  his  knowledge 
brought. 

Order  api)ealed  from  affirmed,  with  $10  costs,  and 
disbursements  to  be  taxed. 

Fbeedman,  J.,  concurred. 


JOHN  CONROY,  Plaintiff  and  Respondent,  r>. 
FELIX  CAMPBELL,  Defendant  and  Appel- 
lant. 

COPARTNERBmP. 

Where,  by  the  terms  of  the  agreement,  the  defendant  famished  the 
capital  stock,  and  the  plaintiff  contributed  his  skill  and  service, 
and  the  profits  of  the  copartnership  were  to  be  equally  divided, 
the  plaintiff  is  not  entitled  to  any  part  of  the  capital  stock,  on  a 
settlement  of  the  affairs  of  the  partnership.  He  has  no  interest 
in  any  part  of  the  capital  excepting  so  far  as,  in  the  progress  of 
the  business,  the  same  may  have  been  converted  into  profits. 

Before  Sedowick  and  Freedman,  JJ. 

Decided  June  13,  1879. 

Appeal  from  judgment  for  plaintiff. 
John  Hardy ^  for  appellant. 

A.  P,  Hinman^  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^The  complaint 
alleged  that  the  parties  had  entered  into  a  co-partner- 
ship, which  was  to  be  for  the  term  of  three  months ; 
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that  the  capital  was  stock  furnished  by  the  defendant ; 
that  the  plaintiff's  contribution  to  the  capital  was  his 
skill  and  services ;  that  the  plaintiflf  was  to  be  paid 
one-half  of  the  profits ;  that  the  business  continued  for 
two  weeks ;  that  at  the  end  of  that  time  the  defendant 
sold  the  stock  to  a  third  person,  and  stopped  the  busi- 
ness of  the  copartnership.  The  complaint  thereupon 
claimed  an  accounting  of  the  profits,  ;ind  a  judgment 
for  the  amount  that  should  appear  due  to  him,  and 
also  for  the  damages  to  plaintiff  for  breaking  up  the 
business  and  depriving  him  of  its  profits  for  the  re- 
mainder of  the  three  months.  The  plaintiflf  had  judg- 
ment for  an  amount  of  profits  as  due  him,  and  also 
for  damages. 

The  judgment  proceeds  upon  the  propositions  that 
the  plaintiff  had  an  interest  in  the  stock,  and  also  that 
the  defendant  was  responsible  for  the  sale  of  the  stock, 
and  putting  a  third  person  in  possession,  which  stopped 
the  business.  As  to  the  first,  there  was  no  agreement 
that  the  plaintiflf  should  have  any  part  of  the  capital, 
consisting  of  the  stock.  He  was,  therefore,  not  entitled 
to  any  part,  excepting  so  far  as,  in  the  progress  of  the 
business,  it  might  be  converted  into  profits.  As  to  the 
second,  I  can  find  no  evidence  whatever  that  the  de- 
fendant had  part  or  lot  in  the  transaction,  by  which 
the  third  person  was  put  in  possession  of  the  stock 
and  place  of  business.  It  seems  to  have  been  the  sole 
act  of  the  defendant' s  brother,  and  there  was  no  evi- 
dence that  the  defendant,  in  any  manner,  acted  with 
his  brother  or  aided  him.  The  case  made  it  quite  as 
much  of  a  wrong  and  harm  to  the  defendant  as  to  the 
plaintiflf.  The  defendant  was  not,  therefore,  liable  for 
any  damages  for  breach  of  the  partnership  agreement. 
On  the  facts,  then,  the  plaintiflf  was  entitled  only  to 
his  share  of  the  profits  actually  made.  There  were  no 
debts.  The  partnership  had  earned,  according  to 
plaintififs  testimony,  at  the  most  $37.60  profits.     One- 
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half  of  this,  viz.  :  $18.75,  was  plaintiff's.  He  received, 
however,  $20.  The  defendant  should  have  judgment 
for  the  difference,  viz.,  $1.25.  This  seems  to  be  the 
necessary  result,  after  some  doubtful  matters  of  law 
and  fact  are  determined  in  plaintiflf's  favor.  There  is 
no  need  of  a  new  trial.  Neither  justice  nor  the  j)arties' 
interests  demand  it. 

The  judgment  should  be  set  aside,  and  judgment 
entered  for  defendant  in  the  sum  of  $1.26,  with  the 
costs  of  this  appeal,  but  no  costs  in  the  action  gen- 
erally. 

Fbeedman,  J.,  concurred. 


EMELINE  PECKHAM,  Plaintiff  and  Appellant, 
V.  CORNELIUS  D.  VAN  WAGENEN,  Defend- 
ant AND  Respondent. 

Corporation.  —  Shareholders,    their    relations     with     each 

OTHER. 

A  person  claiming  to  be  a  shareholder  of  a  corporation,  and  whose 
claim  is  not  recognizctl  by  the  corporation,  must  establish  his 
claim  and  enforce  recognition  by  an  action  directly  against  the 
corporation  itself. 

Where  a  dividend  has  been  made  and  paid  by  a  corporation 
among  those  ^Yllom  it  deems  to  be,  and  recognizes  as,  share- 
holders, one  who  claims  to  be  a  sharch<»kler,  but  whose  claim 
is  not  recognized  or  admitted  by  the  corporation,  cannot  main- 
tain an  action  against  one  of  the  recognized  shareholders  for  a 
portion  of  such  dividend. 

Such  claimant  has  no  cause  of  action  against  the  shareholder, 
'^he  claim  must  be  established  against  the  corporation. 

Before  Speir  and  Freedman,  JJ. 

Decided  June  18,  1879. 
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Appeal  from  judgment  dismissing  complaint. 

Bristow^  Peet^  Burnett  <fe  OpdyJce^  attorneys,  and 
James  Emotty  of  counsel,  for  appellant. 

Burr  1 11^  Davison  &  Burrill,  adorneys,  and  John 
E.  Bwrrilly  of  counsel,  for  respondent. 

By  the  Court. — Freedmaist,  J. — The  testimony 
shows  that  the  only  claim  the  platntiflf  has  to  be  renog- 
nized  as  a  shareholder  of  the  New  York  and  Port  Lea 
Railroad  Company  rests  upon  a  lost  certificate,  dated 
November  6,  1863,  which  was  not  executed  by  the 
company,  but  purported  to  have  been  given  by  order 
of  a  certain  board  of  commissioaers,  whose  duty  it  was 
at  a  certain  time  to  take  subscriptions  for  the  stock  of 
the  company,  and  under  which  no  application  was^  ever 
made  to  the  company  for  the  issue  of  certificates  of 
stock,  in  accordance  therewith.  Her  claim  is  sur- 
rounded by  many  suspicious  circumstances,  and  it  has 
not  been  recognized  by  the  company.  The  interpreta- 
tion of  the  evidence  most  favoi-able  to  her  leaves  her, 
therefore,  in  the  attitude  of  one  whose  claim  to  mem- 
bership is  contested  by  the  company,  upon  grounds 
which  require  investigation.  While  occupying  that 
position  she  has  no  standing  as  a  shareholder,  and  can 
enforce  no  rights  peculiar  to  shareholders,  against  third 
persons,  recognized  as  such  by  the  corporation.  The 
money  divided  by  the  corporation  belonged  to  the  cor- 
poration. It  was  paid  by  the  corporation  to  the 
defendant  and  his  associates,  in  recognition  of  their 
right  to  receive  it ;  and  what  they  received,  they  re- 
ceived as  their  own.  By  such  payment,  the  corpora- 
tion was  not  discharged  from  its  liability  to  the  plaint- 
iff, if  the  latter  was  entitled  to  share  therein.  In  such 
a  case  the  law  does  not  imply  a  promise,  on  the  part  of 
the  defendant,  to  refund  the  excess  received  to  the 
plaintiflE  (Patrick  t).  Metcalf,  37  N.  T.  332 ;  Butterworth 
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V.  'Gould,  41  Id.  450).  The  case  of  Hathaway  tj.  Town 
of  Cincinnati  is  distinguishable  upon  the  facts.  In 
that  case  the  State  recognized  tlie  claim  of  the  plaintiflf 
(Town  of  Solon),  as  well  as  the  claims  of  the  other 
towns,  to  the  bounty  money,  and  paid  the  money  over 
to  the  committee  of  the  county  supervisors,  for  the 
purpose  of  distribution  among  the  towns,  Solon 
included.  The  committee,  therefore,  received  the 
money,  charged  with  the  trust  of  distribution,  and  the 
State  was  discharged  from  all  claim  of  the  town  of 
Solon  against  it ;  and  the  money  having  been  received 
to  be  paid  over  to  Solon,  was  the  money  of  Solon  when 
the  committee  received  it,  and  when  it  came  to  the 
hands  of  the  defendant.  It  further  appeared  that  the 
defendant  received  the  money  with  notice  of  the  claim 
of  the  town  of  Solon.  In  all  these  respects,  that  case 
differed  from  the  two  cases  above  cited,  and  from  the 
case  at  bar. 

If  the .  transaction,  resulting  in  the  division  of  the 
money  by  the  New  York  and  Port  Lee  Railroad  Com- 
pany among  the  shareholders,  recognized  upon  the 
books  of  the  company  as  such,  and  the  mode  of  divis- 
ion, can  be  inquired  into  in  the  action  as  brought,  it 
can  be  inquired  into  and  passed  upon  in  as  many  other 
actions  as  the  plaintiff  may  see  fit  to  bring  against  other 
shareholders.  In  every  one  of  these  the  plaintiff  would 
be  bound  to  establish  her  right  to  membership  as  a  part 
of  her  case  ;  and  yet,  in  case  of  success,  not  one  of  the 
judgments  would  be  binding  upon  the  corporation. 
Such  a  course  might  also  result  in  verdicts  conflicting 
as  to  the  fact  involved.  The  bare  statement  of  these 
difficulties  is  sufficient  to  show  that  the  action  cannot 
be  maintained  as  brought.  The  objection  is  not  that 
there  is  a  defect  of  parties  defendant,  who  are  jointly 
liable  with  the  defendant  sued,  but  that  the  plaintiff 
has  no  cause  of  action,  at  all,  against  the  defendant. 
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The  complaint  was   properly  dismissed,   and   the 
judgment  appealed  from  should  be  affirmed,  with  costs. 


Speib,  J.,  concurred. 


ARTHUR  D.  PISKE,  Plaintiff,  v.  WILLIAM  P. 

HIBBARD,  Defendant. 

Statute  of  ldotations. 

This  statute,  when  applicable,  is  something  more  than  presumptire 
evidence  of  payment.  It  is  a  complete  bar  to  the  recovery  of  the 
debt,  and  no  admission  of  the  debtor  will  avoid  the  discharge 
unless  under  circumstances  that  indicate  an  acknowledgment  of 
the  debt,  and  a  willingness  to  pay  the  same. 

An  express  promise  to  pay,  however,  is  not  necessary,  when  the 
samtf  can  be  implied  from  the  acknowledgment  of  a  present  in- 
debtedness (Rincard  v,  Archibald,  10  Hun^  0;  and  affirmed  in 
the  court  of  appeals,  April  2,  1878,  and  other  cases  cited  in  the 
opinion  of  the  court). 

In  this  case,  the  defendant  wrote  a  letter  to  the  plaintiff,  which  con- 
tained the  following  statements  in  regard  to  the  debt  in  ques 
tion: 

<*I  am  well  aware  that  I  owe  you  for  money  borrowed." 

'*  As  you  have  the  figures,  I  wish  you  would  at  your  leisure  make 
out  a  statement  of  what  you  consider  my  indebtedness  to  you, 
and  send  it  to  me,  resting  assured  that  in  all  money  matters  I 
want  to  act  honestly  toward  everybody." 

Bdd,  by  the  court,  that  these  statements  of  defendant  to  plaintiff  in 
that  letter  were  a  sufficient  acknowledgment  of  a  present  in- 
debtedness, and  from  which  a  promise  to  pay  might  be  implied. 

Before  Speir  and  Fbeedman^  JJ. 

Decided  June  13,  1879. 

This  action  was  brought  to  recover  the  amount  of 
certain  loans  made  by  Frederick  S.  Heiser  to  the  de- 
fendant in  1868,  and  also  to  recover  the  amount  of  ad- 
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vances  made  by  said  Heiser,  in  order  to  protect  his 
interest  in  a  certain  lease  assigned  by  the  said  defend- 
ant to  said  Heiser,  as  security  for  the  greater  part  of 
said  loan. 

The  defendant,  by  his  answer,  admits  an  indebted- 
ness of  a  limited  amount.  As  to  the  residue  of  the 
claim,  he  interposes  the  statute  of  limitations  as  a  de- 
fense ;  but  in  pase  the  statute  shall  not  be  held  to  bar 
a  recovery,  he  claim^  that  his  indebtedness  to  Heiser 
was  extinguished  by  the  absolute  conveyance  of  his 
interest  in  a  certain  lease  of  premises  in  the  city  of 
New  York ;  and  that  such  conveyance  was  not  made  by 
the  defendant  as  security  for  a  loan  of  $6,000,  as  is 
insisted  by  the  plaintiff. 

Upon  the  trial,  a  verdict  was  rendered  for  the  plaint- 
iff, by  direction  of  the  court,  for  $15,765.19,  and  de- 
fendant's exceptions  were  ordered  to  be  heard  at  the 
general  term  in  the  first  instance. 

TT.  T.  Schlep^  for  the  plaintiff. 

3f.  S.  Thompson^  for  the  defendant. 

By  the  Court. — Preedman,  J.— Whether  the  real 
arrangement  between  the  parties  amounted  to  an  abso- 
lute or  a  conditional  sale,  or  was  intended  to  be  col- 
lateral security  for  loans  already  made,  and  a  further 
loan  to  be  made  on  the  faith  of  it,  depends  upon  the 
facts  and  circumstances  surrounding  the  transaction. 
It  was  competent  to  show  that  the  writings,  though 
appearing,  to  a  certain  extent,  absolute  upon  their  face, 
were  intended  to  stand  as  security  merely.  .  This  proof 
the  plaintiff  furnished,  and  the  defendant  gave  no 
testimony  to  the  contrary.  The  court  below  was,  there- 
fore, right  in  determining  this  branch  of  the  case  in 
favor  of  the  plaintiff. 

I  am  also  of  the  opinion  that  the  defendant  was 
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credited  with  all  moneys  as  to  which  he  was  entitled  to 
credit. 

The  only  remaining  question  arises  upon  defendant's 
exception  to  the  ruling  of  the  court  that  the  plain tiflTs 
claim  was  not  barred  by  the  statute  of  limitations. 
This  ruling  was  based  upon  a  certain  letter,  written  by 
defendant  to  plaintiff,  which  was  held  sufficient  to  take 
the  case  out  of  the  operation  of  the  statute.  It  con- 
tains, among  other  things  not  necessary  to  be  consid- 
ered, the  following  statements,  viz. : 

1.  ^'I  am  well  aware  that  I  owe  you  for  money 
borrowed;"  and 

8.  "As  you  have  the  figures,  I  wish  you  would,  at 
your  leisure,  make  out  a  statement  of  what  you  con- 
sider my  indebtedness  to  you,  and  send  it  to  me,  rest- 
ing assured  that  in  all  money  matters  I  want  to  act 
honestly  toward  everybody." 

The  only  objection  urged  against  it  relates  to  the 
sufficiency  of  the  acknowledgment  contained  therein. 

The  statute  of  limitations,  when  applicable,  is  some- 
thing more  than  presumptive  evidence  of  payment  of 
the  debt.  It  is  a  complete  bar.  No  admission  of  the 
debtor  will  avoid  the  discharge,  unless  made  under 
circumstances  which  indicate  a  willingness  to  pay. 
But  no  express  i^romise  is  necessary,  as  long  as  a 
promise  may  be  implied  from  the  acknowledgment  of 
a  present  indebtedness  (Kincaid  v.  Archibald,  10  Hun^ 
9 ;  affirmed  by  the  Court  of  Appeals,  April  2,  1878 ; 
McNamee  v.  Tenny,  41  Barb.  495 ;  Ross  v.  Ross,  6  Hwn^ 
80 ;  Loomis  v.  Decker,  1  Daly^  186 ;  Winchell  v.  Hicks, 
18  N,  Y.  568 ;  Chace  v,  Higgins,  1  N,  Y.  Supvi.  Ct. 
\\  r.  <fe  a]  229  ;  Code  of  Ch.  Pro.  %  395). 

Considered  in  the  light  of  these  authorities,  the 
letter  in  question  contains  a  sufficient  acknowledgment 
of  an  indebtedness  then  existing,  to  take  the  case  out 
of  the  operation  of  the  statute. 
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Defendant's  exceptions  should  be  overraled,  and 
judgment  absolute  rendered  in  favor  of  the  plaintiff, 
upon  the  verdict,  with  costs. 

Spsib,  J.,  ooncurred. 


JULIA  SCHMIDT,  Plaintifp  and  Appellant,  v. 
JOHN  HEITNER,  Defendant  and  Respondent. 

EZEOUTION  AGAINST  THB  FBHSON. 

Section  572  of  the  Code  of  Ciyil  Procedure  provides  that  an  execu- 
tion against  the  person  must  be  issued  within  three  months  after 
entry  of  judgment,  where  the  defendant  is  in  aettud  euttody  by 
Dirtfue  of  an  order  of  arrest  in  the  action. 

A  defendant  released  from  the  order  of  arrest  in  the  action,  and  on 
bail,  is  not  in  aetiial  custody  within  the  true  intent  and  meaning 
of  the  term,  as  used  in  the  section  refcrreti  to. 

It  seems  that,  in  case  of  bail  to  the  limits  of  the  jail,  a  different 
rale  prevails,  for  in  such  case  the  person  is  really  imprisoned 
upon  an  execution,  within  the  limits  of  the  jail. 

Before  Sedowiok  and  Fbeedman,  JJ. 

Decided  June  18,  1879. 

Appeal  from  an  order  vacating  and  setting  aside  an 
execution  against  the  body  of  the  defendant. 

The  facts  presented  on  the  hearing  of  the  motion 
were  as  follows  : — 

About  May  21,  1875,  an  order  of  arrest  was  issued 
against  defendant ;  defendant  was  arrested  and  imme- 
diately gave  bail,  and  remained  and  was  released  on 
said  bail  ever  since.  On  October  24,  1877,  judgment 
was  recovered  and  entered  against  defendant. 

Execution  against  the  property  of  defendant  was 
returned  January  9,  1878,  unsatisfied. 
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Execution  against  the  person  of  defendant  was 
issued  October  21,  1878. 

The  court,  by  an  order,  vacated  the  execution 
against  the  person,  on  the  ground  that  it  had  not  been 
issued  within  three  months  after  the  entry  of  judg- 
ment, and  the  plaintiff  appealed. 

John  P.  Schuchman^  attorney,  for  appellant. 

David  Levy^  attorney,  for  respondent. 

By  the  Coubt. — Freebman,  J. — I  do  not  see  how 
the  order  appealed  from  can  be  sustained.  Section 
672  of  the  Code  of  Civil  Procedure  applies  only  to  de- 
fendants in  actual  custody.  A  defendant  released  on 
bail  is  not  in  actual  custody,  within  the  true  intent 
and  meaning  of  the  term,  as  used  in  the  section 
referred  to. 

Section  288  of  the  former  Code  contained  a  similar 
provision,  and,  in  Bostwick  v.  Gtoetzel  (57  iV^.  T".  582, 
affirming  34  N,  T.  Super,  Ct.  23),  was  held  inapplica- 
ble to  the  case  of  a  defendant  at  large  on  bail.  Co- 
man  V.  Storm  (2  How,  Pr.  84)  is  not  in  point.  In  that 
case  the  defendant,  though  enjoying  the  liberties  of 
the  jail,  was  really  imprisoned,  upon  an  execution 
against  his  person,  within  the  limits  of  the  jail. 

The  order  should  be  reversed,  with  costs,  and  the 
motion  denied,  with  ten  dollars  costs. 

Sedgwick,  J.,  concurred. 
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SOLOMON  LOEB,   et  al.,   Plaintiffs,  v.   THEO- 
DORE HELLMAN,  sr  al.,  Defendants. 

Principal  and  agbnt. 

The  rule  that  an  agent  cannot  bind  his  principal  in  a  matter  in 
which  the  agent  has  secured  to  himself  an  interest,  is  well  settled. 
In  such  a  case  the  principal  may  repudiate  the  act  of  the  agent 
whenever  the  facts  become  known  to  him. 

Loss  occasioned  by  the  negligence  of  the  agent  in  the  fulfillment  of 
his  duties,  must  fall  upon  the  agent,  and  he  is  liable  therefor  to 
his  principal. 

This  case  was  one  of  a  special  af^ncy,  under  which  the  duty  of 
seeing  that  the  bills  of  exchange  were  fully  covered  by  actual 
shipments  of  cotton,  and  the  bills  of  lading  were  valid,  was 
clearly  imposed  upon  the  defendants.  Bills  of  exchange  pur- 
chased by  defendants  for  plaintiffs^  account,  otherwise  than  in 
strict  accordance  with  their  authority  under  this  special  agency, 
did  not  constitute  a  proper  and  legitimate  charge,  in  favor  of 
defendants  against  plaintiffs,  unless  it  clearly  appeared  that  such 
violation  of  duty  had  been  waived  by  the  plaintiffs.  There  being 
no  proof  of  such  waiver,  the  defendants  were  justly  held  liable. 

Before  Sedgwick,  Speir  and  Fbeedman,  JJ. 

Bedded,  June  18,  1879. 

Exceptions  ordered  to  be  heard  at  general  term,  in 
the  first  instance. 

Man  &  ParsonSy  attorneys,  and  John  E.  ^arsons^ 
of  counsel,  for  plaintiffs. 

Lauterhach  &  Spingam^  attorneys,  and  J^.  N. 
Bangs^  of  counsel,  for  defendants. 

By  the  Court. — Freedman,  J. — I  am  of  the  opin- 
ion that  the  verdict  was  properly  directed  and  that  the 
views  expressed  by  the  learned  judge  in  making  the 
direction  were,  in  the  main,  correct.    The  case  was  one 
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of  a  special  agency,  under  which  the  duty  of  seeing 
that  the  bills  of  exchange  were  fully  covered  by  actual 
shipments  of  cotton  and  that  the  bills  of  lading  were 
valid,  was  imposed  upon  the  defendants ;  and  under 
which  bills  of  exchange  purchased  by  the  defendants 
for  plaintiffs'  account,  otherwise  than  in  strict  ac- 
cordance with  their  authority,  did  not  constitute  a 
proper  and  legitimate  charge  against  the  plaintiffs, 
unless  the  violation  of  authority  was  clearly  waived 
by  the  plaintiffs.  There  being  no  proof  of  such 
waiver,  the  defendantis  were  justly  held  liable. 

The  question  really  was,  whether  the  defendants 
could  compel  the  plaintiffs  to  reimburse  them  for  ad- 
vances which  they,  the  defendants,  had  made  to  Carr 
&  Laun  at  a  profit  exclusively  to  themselves.  They 
had  a  strong  interest  to  accomplish  this,  if  possible, 
but  this  interest  was  directly  antagonistic  to  the  dis- 
charge of  their  duty  to  the  plaintiffs.  The  rule  that 
an  agent  cannot  bind  his  principal  in  a  matter  in  which 
he,  the  agent,  has  secured  to  himself  an  interest,  is  well 
settled.  In  such  a  case  the  principal  can  repudiate 
the  act  of  the  agent  whenever  the  facts  come  to  his 
knowledge. 

But,  even  if  the  liability  of  the  defendants  depended 
upon  negligence,  the  verdict  that  has  been  directed 
might  have  been  directed  against  them  upon  that 
ground.  The  evidence  showed  that  throughout  they 
transacted  the  business  in  the  most  careless  manner. 
They  advanced  the  moneys  received  from  the  plaintiffs 
for  the  purchase  of  bills  of  exchange  drawn  against 
actual  shipments  of  cotton,  and  to  be  accompanied  by 
valid  bills  of  lading,  to  Carr  &  Laun,  on  no  other  secur- 
ity than  receipts  from  Carr  &  Laun,  pledging  cotton  to 
be  purchased,  and  containing  Carr  &  Laun's  promise  of 
bills  of  exchange  to  be  drawn  in  the  indefinite  future, 
and  to  be  secured  by  the  cotton  that  was  to  be  pur- 
chased ;  and,  when  they  received  what  purported  to  be 
Vol.  Xm.— 22 
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bills  of  lading,  they  did  not  take  the  trouble  to  see 
whether  sach  papers  represented  actual  shipments  of 
cotton.  It  was  their  negligence  in  these  particulars 
which  amounted  to  a  breach  of  duty  and  occasioned 
the  loss. 

In  either  aspect  of  the  case  the  defendants  are 
liable  to  repay  the  amount  of  the  bills  of  exchange, 
with  interest. 

The  loss  of  the  premium  of  insurance  of  $604  on  the 
cotton  shipped  by  the  Flora  was  also  caused  by  a 
breach  of  duty,  or  negligence,  on  the  part  of  the  de- 
fendants. They  were  bound  to  secure  satisfactory 
proof  '^  of  the  actual  effect  of  insurance."  But,  when 
they  took  the  bills,  neither  was  the  cotton  insured  nor 
did  they  take  the  trouble  to  ask  whether  it  was  insured 
or  not.  This  shipment  having  resulted  in  a  loss,  irres- 
pective of  the  amount  paid  for  insurance,  the  sum  of 
$604  is  not  chargeable  against  the  plaintiffs. 

Defendant's  exceptions  should  be  overruled  and 
judgment  ordered  for  the  plaintiff,  on  the  verdict,  with 
costs. 

Speir,  J.,  concurred ;  Sedgwiok,  J.,  concurred,  on 
the  ground  first  stated. 


JOHN  W.  PHYFE,  Plaintiff  and  Appellant, 
D.  PETER  MASTERSON,  et  al.,  Defendants 
AND  Respondents. 

EjBcncENT. — New  trials  in,  undek  the  statute. 
Where  an  ejectment  case  was  tried  before  the  court  and  jury,  and  a 
verdict  rendered  for  plaintiff,  and  the  court  ordered  that  the 
entry  of  judgment  be  stayed,  and  that  the  defendant's  exception 
be  heard  in  the  fii-st  instance  at  general  term;  and  afterwards,  at 
general  term,  the  exceptions  were  overruled,  and  judgment  for 
plaintiff  ordered, — Ueid^  that  tliis  judgment  was  entered  upon 
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the  yerdict  of  a  jury,  and  is  such  a  judgment  as  is  described  in  3 
B.  8.  p.  309,  tit.  1,  part  2,  c.  5,  §  86. 

Execution  was  issued  on  this  judgment,  for  plain tifTs  costs,  and 
the  sheriff  sold,  thereby,  all  the  right,  title  and  interest  of  the 
defendant,  in  and  to  the  premises  described  in  the  complaint, 
and  the  plaintiff  became  the  purchaser  and  received  the  sheriff^s 
deed,  and  the  plaintiff  claims  that  the  defendant  lost  all  right, 
title  and  interest  in  the  premises,  by  such  sale  and  deed,  and  that 
the  statute  did  not  intend  to  give  a  new  trial  to  a  party  who  had 
no  interest  in  the  land,  that  was  the  subject  of  the  action.  Also, 
that  the  judgment  was  satisfied  by  the  sale  under  the  execution, 
and  there  was  no  judgment  to  be  vacated  under  the  statute. 

JEUdj  that  such  claims  cannot  be  sustained.  At  the  time  the  execu- 
tion was  issued,  the  judgment  was  conclusive  that  the  plaintiff 
had  the  title  to  the  land,  and  that  the  defendant  had  none. 
There  was  nothing  in  the  way  of  rights  or  interests  to  sell,  or 
that  could  be  sold  under  the  execution.  The  right  to  make  the 
motion  for  a  new  trial  in  the  action  was  not,  in  its  nature,  subject 
to  levy  and  sale  under  execution,  and  was  not  in  fact  sold.  The 
sheriff's  deed  conveyed  to  plaintiff  no  more  than  he  possessed 
before,  under  the  judgment. 

But  the  Court  aUo  hdd^  that  it  did  not  appear,  by  the  motion  papers 
for  the  new  trial,  that  justice  would  be  promoted,  and  the  rights 
of  the  parties  more  satisfactorily  ascertained  and  established 
by  a  new  triaL 

1.  No  specification  nor  any  indication  apparent  in  the  mov- 
ing papers,  pointing  out  any  error  or  injustice,  other  than  a 
statement  that  the  motion  teas  made  upon  the  affidavit  annexed, 
and  upon  all  papers,  proceedings,  and  pleadings  in  the  action. 
Such  a  notice  is  vague,  and  its  general  words  concealed,  rather 
than  disclosed,  what  position  was  taken  for  the  new  trial. 

2.  The  principles  stated  in  Wright «.  Milbank  (9  Bomo.  672), 
are  applicable.  It  is  not  every  error,  even  though  it  may  be 
clear,  that  calls  for  second  new  trial.  The  defendant's  case  has 
been  well  considered  before  this  motion  was  made.  Any  errors 
on  the  first  two  trials  could  have  been  corrected  on  appeal.  In 
the  motion  for  a  new  trial  the  second  time,  the  discretion  of  the 
court  is  addressed  and  invoked  to  a  certain  degree. 

The  court  must  ascertain  and  determine  that  substantial  justice 
requires  the  new  trial  demanded.  It  must  further  determine  to 
what  extent,  if  at  all,  the  defendant  is  responsible  for  the  court, 
on  the  former  trial,  having  made  the  mistake,  or  omitted  to  oon* 
sider  the  ground  urged  on  this  motion. 
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If  it  appears  that  the  defendant  omitted  to  point  out  to  the  court, 
on  the  former  trial,  the  matter  now  claimed  as  grounds  for  this 
motion,  and  that  omission  is  not  excused,  or  accounted  for,  but 
may  have  been  intentional,  then  all  the  general  principles  of 
jurisprudence  forbid  that  this'  should  be  considered  a  sufficient 
reason  for  a  new  trial,  or  that  it  will  more  satisfactorily  establish 
the  rights  of  the  parties.  Such  an  omission  should  be  deemed  a 
waiver  of  the  objection  for  all  future  purposes  in  the  litigation. 
The  present  objections  are  of  a  formal  or  technical  character,  and 
such  as  would  have  been  meritorious,  if  taken  at  the  right  time, 
bat  are  insufficient  as  grounds  for  a  second  new  triaL 

* 

Before  Sedowick  and  Fbeedman,  JJ. 

Ddoided  Ifbeember  8,  1879. 

Appeal  from  order  granting  defendant's  motion  for 
second  new  trial,  under  the  statutes,  regarding  new 
trials  in  ejectment. 

The  action  was  in  ejectment.  The  plaintiff  claimed 
as  lessee  from  the  corporation  of  the  city  of  New  York, 
for  the  term  of  one  thousand  years,  on  a  sale  for  un- 
paid taxes. 

The  defendant  had,  after  the  first  trial,  claimed  and 
procured  a  new  trial.  The, motion  for  the  order  ap- 
pealed from  was  for  a  second,  new  trial. 

John  Tawnshendy  for  appellant. 
James  A.  Deering^  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^The  learned  coun- 
sel for  the  appellant  claims^  that  the  jndgment  vacated 
is  not  of  a  kind  that  section  86  of  2  R.  8.  (p.  309, 
tit.  1,  pt.  3,  c.  6)  describes,  and  that  section  37, 
empowers  the  court  to  vacate.  The  ground  of  this 
claim  is,  that  the  judgment  was  rendered  on  the  order 
of  the  general  term,  and  not  upon  the  verdict  of  a  jury. 
This  is  erroneous.    A  verdicU  was  given  by  the  jury. 
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The  court  at  the  trial  ordered  that  the  entering  of 
judgment  thereon  be  stayed,  and  that  the  defendants' 
exceptions  be  heard  in  the  first  instance  at  geneml 
term.  The  exceptions  ^ere  overruled  at  general 
term,  the  order  directing  that  the  plaintiff  have  judg- 
ment on  the  verdict.  When  the  plaintiff  entered  this 
judgment,  it  was,  therefore,  upon  the  verdict  of  a  jury. 
A  further  claim  by  appellant  was  that  tbe  defend- 
ant is  not,  under  section  87,  entitled  to  be  an  ap- 
plicant for  the  order.  That  provides  that  the  judg- 
ment may  be  vacated  '^upon  the  application  of  the 
party,  against  whom  the  same  was  rendered,  his  heirs 
and  assignees."  It  is  clear  that  the  defendant  was 
not  his  own  heir  or  assignee.  It  is  equally  clear  that 
he  is  the  party  against  whom  the  judgment  was  ren- 
dered. It  was  shown  on  the  motion,  that  execution 
was  issued  on  the  judgment  for  costs  against  the  de- 
fendant, and  the  affidavit  states  that  the  sheriff,  after 
due  advertisement,  sold  the  right,  title  and  interest  of 
the  defendant  in  and  to  the  premises  described  in  the 
complaint ;  that  the  plaintiff  becrame  the  purchaser,  and 
after  the  due.  course  of  things,  received  the  sheriff's 
deed  of  such  right,  title  and  interest.  Therefore  it  is 
argued,  that  the  defendant  lost  all  right,  title  and  in- 
terest to  or  in  the  premises,  and  that  the  statue  did  not 
intend  to  give  a  new  trial  to  a  man  who  had  no  interest 
in  the  land  ;  and  a  further  argument  is,  that  the  judg- 
ment, having  been  satisfied  by  the  plaintiff's  purchase 
and  bid,  cannot  be  vacated,  as  there  is  nothing  to  be  va- 
cated. These  positions  do  not  seem  to  be  sound.  At 
the  time  the  execution  was  issued, the  judgment,  by  its 
proper  force,  and  by  section  36  (supra),  was  conclu- 
sive that  the  plaintiff  had  the  title  to  the  term  of  one 
thousand  years,  involved  in  the  action,  and  that  the 
defendant  had  no  title  thereto.  If  the  title  of  the  de- 
fendant to  the  reversion  could  be  sold,  he  had  no  title 
to  the  term  of  one  thousand  years.     If  he  had  actual 
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possession  of  the  land,  after  judgment  of  ejection 
against  him,  that  possession  was,  as  to  the  judgment, 
tortious,  and  incapable  of  sale  under  the  execution 
upon  the  judgment.  The  right  to  make  the  motion 
under  the  statute  was  not  an  interest  in  the  land,  was  not 
sold  in  fact,  and  was  not  in  its  nature  leviable  upon,  as  it 
was  a  right  of  the  same  kind  as  a  chose  in  action.  So  far 
as  the  term  of  one  thousand  years,  recovered  by  the 
judgment,  is  concerned,  the  sheriff's  deed  did  not  con- 
vey to  the  plaintiff  more  than  he  already  had.  The 
present  appeal  does  not  call  for  attention  to  the  state  of 
the  reversion. 

The  sale  under  the  execution,  whatever  its  effect 
upon  such  part  of  the  judgment  as  was  for  costs,  did 
not  satisfy  or  cancel  such  part  of  it  as  adjudged  title 
to  be  in  the  plaintiff. 

Nevertheless,  while  the  objection  noticed  should 
not  be  sustained,  I  am  of  the  opinion  that,  on  the  mo- 
tion, it  did  not  appear  that  justice  would  be  promoted 
and  the  rights  of  the  parties  more  satisfactorily  ascer- 
tained and  established  by  a  new  trial.  In  the  first 
place,  there  was  not  in  the  moving  papers  any  specifi- 
cation of  the  grounds  on  which  the  motion  for  a  new 
trial  was  made,  or  any  other  indication  to  the  oppos- 
ing party,  or  to  the  court,  of  where  error  or  injustice 
was  to  be  discovered,  other  than  a  statement  that  the 
motion  was  inade  '^upon  the  affidavit  annexed,  and 
upon  all  papers,  pleadings  and  proceedings  in  this 
cause."  This  did  not  point  out  that  reliance  was 
placed  upon  defendant's  counsel  omitting  to  call  atten- 
tion on  the  former  trials  to  defects  in  the  steps  taken 
towards  the  tax  sale.  The  notice,  in  re-naming  pro- 
ceedings, calls  attention,  perhaps,  to  the  trial  as  a  whole, 
but  not  to  any  particular  part  of  it,  and  certainly  not 
to  it,  as  evidence  that  an  oversight  had  happened.  The 
notice  was  vague,  and  it^  general  words  concealed, 
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rather  than  disclosed,  what  position  was  taken,  as 
ground  for  a  new  trial. 

In  the  second  place,  and  upon  the  merits,  the  case 
of  Wright  V'  Milbank  (9  Bosw,  672),  states  principles 
that  must  be  applied  here.  It  is  not  every  error,  even 
though  it  may  be  clear,  that  calls  for  a  second  new 
trial.  The  defendent  in  ejectment  has  received  great 
protection  before  such  a  motion  can  be  made.  Any  er- 
ror upon  the  first  two  trials  can  be  corrected  upon  ap- 
I)eal ;  or,  after  the  first  trial,  he  can  have  a  second  trial 
as  a  right,  upon  payment  of  costs.  In  making  the 
motion  for  a  new  trial  for  the  second  time,  the  discre- 
tion of  the  court  is  addressed  to  a  certain  extent.  At 
least,  it  is  the  duty  of  the  court  to  consider  the  nature 
of  the  alleged  mistake,  and  to  go  so  far  as  to  find  that 
substantial  justice  requires  a  new  trial,  as  distinguished 
from  a  declaration  that  a  question  must  be  answered 
by  law,  one  way  or  the  other.  It  must  further  deter- 
mine to  what  extent,  if  at  all,  the  defendant  is  himself 
responsible  for  the  court  having,  on  the  former  trial, 
made  the  mistake  or  omitted  to  consider  the  ground 
urged  on  the  motion.  If  the  omission  of  the  defend- 
ants' counsel  to  point  the  court  to  the  matter  is  not  ex- 
cused or  accounted  for,  but  may  have  been  intentional, 
general  principles  of  jurisprudence,  forbid  that  it 
should  be  made  a  reason  for  saying  that  a  new  trial 
will  more  satisfactorily  establish  the  rights  of  the  par- 
ties. 

The  reasons  urged  for  a  new  trial  are  certain  de- 
fects, which  it  is  argued  exist  in  the  proceedings  for 
the  tax  sale  and  after  it.  The  court  on  neither  trial 
overlooked  the  important  principle  that  the  statutes 
must  be  strictly  pursued,  but  correctly  appilied  it,  and 
correctly  passed  upon  all  the  objections  that  the  de- 
fendant's counsel  chose  to  take.  These  statutes  are  nu- 
merous and  intricate,  and  the  court  is  only  properly 
called  on  to  determine  such  points  in  them  as  counsel 
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advert  to.  For  many  years  the  diligence  and  astute- 
ness of  con  nsei  have  been  given  to  this  subject,  and  an 
omission  to  make  particular  objection,  in  the  absence 
of  explanation  as  to  the  cause  of  the  omission,  should 
be  deemed  a  waiver  of  the  objections  for  all  future 
purposes  in  the  litigation.  Otherwise  it  will  grow  to 
be  a  habit,  to  reserve  an  objection,  simply  to  be  used 
for  the  first  time  on  a  motion  for  a  second  new  trial. 

Outside  of  the  rule,  that  statutory  directions  as  to 
the  tax  sale  must  be  strictly  followed,  the  present  ob- 
jections are  of  a  formal  or  technical  character.  The 
rule  has  been  implicitly  followed  to  every  extent 
called  for  by  defendants'  counsel.  These  objections 
are  like  the  following  :  that  a  notice  was  not  published 
in  WieVUy  Record ;  that  the  call  for  unpaid  taxes  was 
published  in  but  nine  out  of  the  eleven  newspapers 
designated  by  the  comptroller,  or  in  but  seven  out  of  the 
ten  newspapers  designated  under  chapter  574  of  the 
Laws  of  1871 ;  that,  as  stated  in  the  supplementary  brief 
of  the  learned  counsel  for  defendants,  its  notice  to  re- 
deem required  redemption  on  or  before  the  14th,  15th, 
16th,  18th,  21st,  22d  and  23d  days  of  December,  1873, 
instead  of  a  day  certain  ;  and  that  the  personal  notice  to 
the  owner  to  redeem  was  given  by  the  purchaser  before 
he  had  received  the  comptroller's  deed,  and  not  after. 
Such  objections  are  meritorious,  when  taken  at  the 
right  time,  but  do  not  call  for  a  second  new  trial. 

I  am  of  the  opinion  that  the  order  below  should  be 
reversed  with  $10  costs. 

Fbeedman,  J.,  concurred. 
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MARGARETTA  SCHAPPERT,  as  Administratrix, 
&c.,  Plaintiff  and  Respondent,  c.  GEORGE 
RINGLEE,  ET  AL.,  Defendants  and  Appel- 
lants. 

Keolioencb  bbsulting  in  dkatr. 

The  plaintiff  is  bound  to  show,  affirmatively,  that  the  intestate  did 
not  contribute  to  the  result,  and  that  the  defendants  negligence 
was  the  sole  cause. 

In  this  case,  before  any  request  to  charge  had  been  made,  the  court 
said  to  the  jury : 

*'If  you  find,/r{?7n  the . testimony^  that- this  unfortunate  man  con- 
tributed, in  any  way,  by  his  own  act,  to  the  accident  which 
resulted  in  his  death,  the  plaintiff  cannot  recover.  But  of  that 
you  must  be  satisfied.  You  must  set  your  hand  upon  something 
that  is  sworn  to  in  evidence  here."     And  again: 

**If  you  put  your  bands  upon  anything,  and  satisfy  yourselves  that 
he  has  done  something,  by  his  own  acts,  by  which  he  has  lost 
his  life,  then  the  plaintiff  cannot  recover. " 

The  defendants^  counsel  excepted  to  these  propositions  charged, 
and  requested  the  court  to  charge,  **  that  if  the  jury  believe,  from 
the  evidence,  that  any  act  of  Louis  Schappert  aided  or  contributed 
towards  his  injury,  then  the  defendants  are  not  liable.  Plaintiff 
must  prove,  to  the  satisfaction  of  the  jury,  that  Schappert  was 
entirely  free  from  fault." 
*  This  request  was  denied,  and  exception  taken.  Hdd^  by  the  court, 
that  these  exceptions  were  well  taken,  and  there  should  be  a  new 
triaL 

Before  Sedgwick  and  Freedman,  J  J. 

Decided  Natember  8,  1879. 

Appeal  from  judgment  on  verdict  in  favor  of  plain- 
tiff. 

The  complaint  charged  that  defendant's  negligence 
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caused  the  death  of  plaintiffs  intestate,  and  claimed 
damage  thereupon,  to  the  next  of  kin. 

The  circumstances  of  the  death  were  as  follows: 
The  defendants  owned  and  did  business  in  a  brewery 
in  which  was  an  elevator,  that  was  worked  from  the 
cellar  floor  to  the  highest  floor.  They  had  contracted, 
with  one  Everspacher,  that  he  should  build  for  them 
an  ice-house  in  the  brewery.  The  intestate  was  in  the 
employment  of  Everspacher.  In  performing  his  con- 
tract, Everspacher  directed  the  intestate  and  other 
laborers  to  remove  from  the  cellar,  dirt  and  rubbish 
there.  On  the  day  of  the  occurrence  in  question',  as 
one  of  the  defendants  testified,  Everspacher  asked  me 
"if  he  could  have  that  elevator  for  hoisting  out  his 
dirt  and  stuff,  when  I  was  not  using  it,  and  I  told  him 
he  could  have  it  when  I  was  not  using  it,  and  I  would 
give  him  my  engineer  or  foreman  to  run  the  elevator 
for  him."  On  that  day,  the  defendant  ''ran  the  eleva- 
tor himself"  until  12  o'clock,  and  afterwards  the  de- 
fendants' foreman  ran  it.  In  the  afternoon,  the  de- 
ceased with  other  laborers  shoveled  upon  the  platform 
of  the  elevator  dirt  from  the  cellar.  On  a  signal,  de- 
fendants' foreman,  who  was  in  charge  of  the  engine 
that  worked  the  elevator,  set  it  in  motion,  and  the  plat- 
form was  mised  to  the  street  floor.  There  was  evidence 
that  the  deceased  remained  on  the  platform  while  it 
was  raised.  He  and  the  other  laborers  began  to  shovel 
the  dirt  from  the  platform.  It  took  some  time  to  re- 
move it  all.  According  to  the  testimony  of  the  defend- 
ants' foreman,  he  left  the  engine  as  soon  as  it  reached 
the  street,  and  went  to  another  part  of  the  brewery, 
not  returning  to  the  engine  until  after  the  accident. 
There  was  a  conflict  of  testimony  as  to  whether  the 
workmen  had  removed  all  the  dirt  before  the  platform 
moved  again.  The  testimony  for  plaintiff  was,  that  it 
had  not  been  removed  ;  that  for  defendant  was  that 
the  platform  was  clear  of  dirt.    The  defendant,  sworn, 
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testified  "after  the  dirt  was  removed,  I  heard  Schap- 
per  (the  intestate)  hallooing  to  lower  the  elevator.  I 
told  him  jnst  wait  a  minute,  until  the  engineer  or  fore- 
man was  coming,  that  I  had  not  got  time."  The  wit- 
ness was  then  fifteen  or  twenty  feet  from  the  platform. 
He  moved,  as  he  swore,  some  distance  away,  and  two 
or  three  minutes  after,  heard  the  elevator  fall.  He 
swore  that  he  told  Schappert  to  wait  until  the  engineer 
or  foreman  came  in. 

The  testimony  tended  to  show  that  while  the  intes- 
tate and  the  others  were  on  the  platform,  it  was  sud- 
denly raised  to  the  top  of  the  elevator,  and,  the  fasten- 
ings breaking,  immediately  fell  to  the  cellar  floor,  there- 
by inflicting  injuries  which  caused  the  death  of  intes- 
tate. No  testimony  whatever  was  given  to  show 
what  caused  the  platform  to  be  set  in  motion. 

The  testimony  also  tended  strongly  to  show  that 
the  defendants  had  often  forbidden  the  intestate  to  go 
up  or  down  on  the  platform,  directing  him  to  use  the 
stairs. 

The  jury  found  for  the  plaintiff. 

Daily  <fe  Machiii^  and  Henry  Daily ^  Jr.^  for  ap- 
pellants. 

Ernest  Bally  for  respondent. 

By  the  Court. — Sedgwick,  J. — ^The  defendants' 
own  evidence  affirmatively  proved  that,  so  far  as  the 
working  of  the  elevator  went,  the  defendants  were  to 
control  it.  They  told  their  contractor  that  they  would 
give  the  engineer  or  foreman  to  run  the  elevator.  This 
engineer  or  foreman  was  to  be,  as  the  whole  case 
showed,  under  the  command  or  at  the  bidding  of  the 
defendants.  There  was  no  agreement  or  understand- 
ing that  the  contractor  should  see  to  the  proper  run- 
ning of  the  machine.    The  fact  was,  that  while  the  ele- 
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vator  was  in  use,  the  engine  attached  to  it  was  not  in 
charge  of  the  engineer  or  foreman,  or,  so  far  as  the  tes- 
timony directly  showed,  of  any  person.  If  these  things 
were  not  incontrovertibly  proved  by  the  testimony,  the 
plaintiff  was  entitled  to  have  the  verdict  of  the  jury  as 
to  their  existence.  If  they  did  exist,  there  was  a  duty 
on  the  defendants  to  the  plaintiff,  tq,  use  diligence  in 
setting  the  engine  in  work  properly,  and  in  seeing  that 
it  should  not  be  set  in  motion  improperly. 

Coughtry  v.  The  Globe  Woolen  Company,  56  JV,  F. 
124,  is  in  point.  Accordingly  the  learned  court  below 
was  correct  in  leaving  to  the  jury,  as  it  did,  the  ques- 
tion of  defendants'  negligence. 

But  I  think  the  defendants  had  a  right  to  have 
charged,  a  request  that  their  counsel  made  on  the  sub 
ject  of  the  intestate's  contributory  neglegence.  The 
case  did  not  explicitly  show  that  the  deceased  was  free 
from  neglegence.  Without  adverting  to  whether  the  evi- 
dence admitted  of  an  inference  that  the  iutestate  him- 
self was  the  cause  of  motion  being  applied  to  the  eleva- 
tor, there  was  sufficient  to  call  for  the  jury's  verdict  on 
the  point,  whether  the  plaintiff  did  not  negligently  re- 
main on  the  platform  after  it  was  cleared  of  dirt,  when 
ordinary  prudent  attention  to  his  known  duties  re- 
quired him  to  leave  the  platform  and  go  to  the  cellar 
by  the  stairs.  On  the  trial  it  was  assumed  that  there 
was  a  question  for  the  jury  as  to  plaintiff's  contribu- 
tory negligence. 

As  to  this,  before  the  request  referred  to  was  made, 
the  court  had  said  : ''  If  you  JSnd  from  the  testimony 
that  this  unfortunate  man  contributed  in  any  way, 
by  his  own  act,  to  the  accident  which  resulted  in  his 
death,  the  plaintiff  cannot  recover.  But  of  that  you 
must  be  satisfied.  You  must  set  your  hand  upon  some- 
thing that  is  sworn  to  in  evidence  here."  And  again  : 
''If  you  put  your  hands  upon  anything,  and  satisfy 
yourselves  that  he  has  done  something  by  his  own  acts, 
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by  which  he  has  lost  his  life,  then  the  plaintiff  cannot 
recover."  The  defendants'  counsel  excepted  to  these 
propositions,  and  requested  the  court  to  charge  that 
"if  the  jury  believe  from  the  evidence  that  any  act  of 
Louis  Schappert  aided  or  contributed  towards  his  in- 
juries, then  the  defendants  are  not  liable.  Plaintiff 
must  prove  to  the  satisfaction  of  the  jury,  that  Schap- 
pert was  entirely  free  from  fault."  This  last  sentence 
no  doubt  was  to  be  understood  as  referring  to  any  fault 
that  contributed  to  the  cause  of  the  injury.  The  re- 
quest was  denied,  and  exception  was  taken.  It  seems 
to  me  that,  inadvertently,  the  jury  received  the  impres- 
sion that  on  this  point  they  should  find  for  plaintiff, 
unless  there  was  some  proof  that  the  intestat/e  contrib- 
uted by  his  own  negligence  to  the  result.  But,  in  such 
cases,  the  plaintiff  is  bound  to  show  that  the  intestate 
did  not  contribute  to  the  result.  In  substance,  he  is 
held  to  show  affirmatively  that  the  defendant's  negli- 
gence was  the  sole  cause.  If  there  were  no  proof  of 
any  act  of  contributory  negligence,  and  yet  the  whole 
case  did  not  show  that  there  was  no  contributory  neg- 
ligence, the  plaintiff  cannot  recover. 

For  this  reason,  I  think  there  should  be  a  new  trial. 

Judgment  reversed,  verdict  set  aside,  and  a  new 
trial  ordered,  with  costs  of  this  appeal  to  appellant  to 
abide  event. 

Fbsbdhan,  J.,  concurred. 
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MAX  HABNICKlBLL,  Plaintiff  and  Rsspondent, 
V.  WILLIAM  H.  BROWN,  Defendant  and 
Appellant. 

Princifal  Ain)  bbokeb. — ^EzoEPnoira  to  btidbngb. 

In  thb  case  there  was  a  contest  over  the  allowance  of  a  commission 
to  the  plaintiff  on  the  purchase  and  sale  of  100,000  poonds  of 
copper,  a  portion  of  the  gross  amouat  of  the  sales,  which  portion 
defendant  claimed  was  purchased  by  plaintiff  on  his  own  account, 
and  for  the  purpose  of  enablin^ir  ^Qi  to  procure  a  sale  for  6d0,00O 
pounds,  a  larger  amount  by  100,000  pounds  than  defendant  had 
furnished  the  plaintiff  to  sell.  The  exceptions  to  the  evidence  in 
the  case  relate  to  this  100,000  pounds  of  copper.  A  letter  of 
plaintiff  had  been  read  in  evidence  on  the  part  of  defendant,  in 
which  plaintiff  wrote:  **N.  8.  S.  has  secured  for  me  100  IL  lbs. 
of  Lake  Ingot  Copper  for  July  and  August  delivery.  ...  I 
herewith  transfer  above  interest  to  you."  The  plaintiff^s  counsel 
asked  the  plaintiff,  while  testifying,  *'What  did  you  mean,  when 
you  wrote  the  letter,  by  the  words  '  for  me  *f '  This  question  was 
objected  to,  and  objection  overruled,  and  exception  taken ;  and 
plaintiff^s  answer  was,  that  he  ''must  have  meant — as  I  had 
asked  Simpkins  to  sell  this  copper  as  a  personal  favor  to  me,  he 
pat  it  down  in  my  name ;  or  it  must  have  been  in  accordance  with 
my  way  of  saying  *  I  have  bought  or  sold '  when  I  meant  my  prin- 
cipal." Another  question  in  like  manner  allowed,  was:  *'Did 
you  desire,  when  you  wrote  that  letter,  to  inform  defendant  of 
anything  more  than  the  fact  that  you  had  secured  of  Simpkins 
100,000  pounds  of  copper  for  his  account." 

These  exceptions  were  overruled,  the  court  holding,  1st.  The  rule 
to  be  applied  is  not  the  one  that  relates  to  the  words  of  a  con- 
tract; the  words  '*  for  me  "  were  not  i  part  of  the  contract,  but 
were  in  the  nature  of  an  admission  from  the  plaintiff,  tending  to 
show  that  he  bought  this  copper  on  his  own  account,  and  he  had 
a  right  to  prove  what  he  meant  to  state  or  show  in  the  use  of 
the  words  '*  for  me,"  in  the  letter.  2d.  Defendant  had  examined 
plaintiff  on  this  subject,  in  such  a  way  as  to  entitle  him  to  the 
questions  objected  to,  in  explanation  of  the  facts,  and  his  adnda- 
sions  in  the  case. 

The  above  questions  and  answers  made  a  fuller  statement  or  explana- 
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tion  in  regard  to  the  matters,  part  of  which  defendant  had  already 
obtained  on  the  direct  examination. 

For  the  latter  reason,  the  exceptions  of  defendant  to  the  introduc- 
tion, by  plaiDtiff,  of  two  entries  in  his  own  book  of  sales,  cannot 
be  sostained.  The  defendant  had  introduced  the  first  of  the 
entries  at  an  earlier  time  in  the  trial. 

There  was  a  conflict,  as  to  whether  t1)e  plaintiff  had  agreed  to  act 
for  one-half  of  the  usual  commission,  and  defendant  had  testified 
that  plaintiff^s  agreement  in  this  regard  had  followed  his  (defend- 
ant's) statement  that  one  Houston  had  offered  to  sell  this  copper 
for  half  brokerage,  and  if  plaintiff  wanted  to  do  it  at  that  rate, 
he  might  do  so.  As  to  this,  plaintiff  testified  that  he  then  said, 
*'  You  don't  expect  me  to  do  the  five  hundred  and  fifty  thousand 
business  at  one  quarter  per  cent.  ?*'  to  which  defendant  answered, 
'^  Certainly  not;  you  shall  have  one-half  per  cent." 
The  plaintiff  asked  Houston,  when  called  as  a  witness,  if  he 
had  ever  offered  to  sell  copper  for  the  defendant  at  less  than 
usual  commissions,  within  the  year  1872,  before  April  1.  De- 
fendant's exception  to  the  allowance  of  this  question  was  prop- 
erly oyerruled,  for  the  reason  that  the  testimony  of  Houston  on 
this  point  would  support  the  testimony  of  either  the  plaintiff  or 
defendant,  in  regard  to  this  contract. 

Before  Sedgwiok,  Speib,  and  Fbeedman,  JJ. 

Ikeided  Nowmbtr  8,  1879. 

Appeal  by  defendant  from  judgment,  entered  on 
report  of  referee. 

Chandler  &  Smith  and  Javnes  E.  Chandlery  for  re- 
spondent. 

Era^tus  NeWy  for  appellant. 

By  the  Court. — Sedgwick,  J. — ^The  action  was  for 
the  valae  of  plaintiflTs  services,  as  defendant's  broker, 
in  selling  copper.  It  was  admitted  that  some  amount 
was  due. 

The  first  position  that  calls  for  attention  is,  that 
the  referee  erred  in  allowing  a  commission  upon  a 
quantity  of  one  hundred  thousand  pounds  of  copper, 
parcel  of  the  gross  amount,  because,  although  plaintiff 
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sold  that  copper  for  defendant,  and  as  his  broker,  yet,  as 
is  alleged,  the  evidence  shows,  iu  substance,  that  the  de- 
fendant bought  and  sold  the  one  hundred  thousand 
pounds  of  copper,  for  the  sole  purpose  of  aiding  the 
plaintiff  in  selling  the  rest  of  the  copper,  and  altogether 
for  plaintiff' s  benefi t.  The  position  cannot  be  sustained. 
The  evidence  allowed  the  referee  to  find,  that  the  plaint- 
iff's acts  in  respect  of  the  parcel  was  for  the  interest 
of  the  defendant  and  at  his  request. 

There  were  exceptions  that  relate  to  the  purchase  of 
the  parcel  of  one  hundred  thousand  pounds.  The 
plaintiff  had  proposed  to  defendant  to  sell  for  him  a 
quantity  of  five  hundred  and  fifty  thousand  pounds  of 
copper,  for  which,  but  not  for  a  less  amount,  he  was 
able  to  find  a  buyer.  The  defendant  with  others,  at  a 
certain  time,  could  command  only  foxir  hundred  and 
fifty  thousand  pounds.  For  the  purpose  of  making  up 
the  necessary  quantity,  the  plaintiff  bought  the  one 
hundred  thousand  pounds.  On  the  trial  the  plaintiff 
alleged  that  he  bought  it  for  the  defendant,  and  on  his 
account,  while  the  defendant  alleged  that  the  plaintiff 
bought  it  for  himself,  and  transferred  it  to  defendant 
for  the  purpose  of  enabling  himself  to  earn  commissions 
in  selling  the  whole  lot.  A  letter  signed  by  the  plaint- 
iff was  introduced,  notifying  defendant  that  ''N.  S.  S. 
has  secured  for  me  100.  M  lbs.  of  Lake  Ingot  Copper 
for  July  and  August  delivery  ...  I  herewith  trans- 
fer above  interest  to  you."  The  plaintiff's  counsel 
asked  plaintiff,  while  testifying,  "  What  did  you  mean, 
when  you  wrote  the  letter,  by  the  words  'for  me'1" 
This  was  allowed,  under  exception,  and  the  answer  was 
that  he  "  must  have  meant — as  I  had  asked  Simpkins  to 
sell  this  copper  as  a  personal  favor  to  me,  he  put  it 
down  in  my  name  ;  or  it  must  have  been  in  a<;cordance 
with  my  way  of  saying  '  I  have  bought  or  sold,'  when 
I  meant  my  principal."  Anofher  question  was,  "Did 
you  desire,  when  you  wrote  that  letter,  to  inform  de- 
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fendantof  anything  more  than  the  fact  that  you  had 
secured  of  Simpkius  one  hundred  thousand  for  his 
acoount  ? "  It  is  argued  that  the  witness  had  no  rig}it 
to  give  his  undisclosed  intentions,  or  to  construe  the 
words  which  had  a  definite  meaning.  The  rule  to  be 
applied  is  not  the  one  that  relates  to  the  words  of  a 
contract,  made  between  the  parties.  The  words  ^^for 
me  "  were  not  part  of  the  contract.  They  were  in  the 
nature  of  an  admission,  from  which  it  might  be  argued 
that  the  plaintiff  dealt  in  his  own  behalf  with  Simp- 
kins.  .He  would  therefore  have  a  right,  not  only  to 
give  the  facts,  and  to  testify  in  substance  that  he 
meant  by  those  words  to  describe  that  fact,  or  he 
might  prove  what  meaning  he  thought  at  the  time  tha 
words  bore,  or  again,  what  his  purpose  at  the  time  was ; 
all  these  things  were  relevant  to  the  question  of  what 
did  the  use  of  the  words  show,  that  he  knew  or  believed. 
But  beyond  this,  I  think  that  defendant  had  before 
examined  the  plaintiff  on  the  subject,  in  such  a  way 
as  to  entitle  the  plaintiff  to  the  questions  objected  to. 
When  the  defendant  offered  the  letter,  he  put  ques- 
tions to  the  plaintiff,  which  drew  out  the  foUowing : 
^'I  had  bought  from  Simpkius.  It  is  is  not  uncom- 
mon for  a  broker  to  have  copper  bought  by  him 
charged  in  his  own  name :  that  may  have  been  the  case 
in  the  transaction  mentioned  in  said  letter,  and  ex- 
plains the  statement  therein  about  my  making  the 
transfer ;  such  buying  or  selling  in  one's  own  name  is, 
if  buyer  or  seller  does  not  want  to  be  known  in  the 
market ;  it  is  usual  to  say  that  the  sale  is  on  account  of 
the  principal  and  not  in  the  broker's  name  when  par- 
ties don't  want  their  name  to  appear."  I  think  this 
course  of  examination  gave  the  plaintiff  the  right  to 
ask  the  questions  objected  to.  They  made  a  fuller  ex- 
planation, part  of  which  the  defendant  had  obtained. 
On  the  ground  last  stated,  the  exceptions  to  the  intro- 
daction  by  plaintiff  of  two  entries  in  his  own  book 
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of  sales,  cannot  be  sustained.  As  to  the  first  entry, 
the  defendant  had  himself  introduced  it  at  an  earlier 
time.  The  second  entry  was  ''April  1,  N.  S.  Simpkins, 
W.  H.  Brown,  100,000  Lake,  July,  Aug.,  33  cts.'* 
The  defendant  had  drawn  from  a  bookkeeper  of 
plaintiff,  that  the  page  containing  the  above  entries 
was  in  the  witness's  writing,  and  rhnr  on  April  1 
the  plaintiff  bought  300,000  pounds  from  Simpkins; 
and  then  gave  in  evidence,  as  is  to  be  inferred  from 
the  printed  case  (although  the  words  are  "that  he 
proposes  to  offer  in  evidence*'),  the  first  entry  above  al- 
luded to,  and  the  entry  *' April  1,  N.  S.  Simpkins,  Jr., 
to  Mr.  Hendrichs,  200,000  Lake,  June,  July  and 
August,"  and  stopped  there.  An  argument  might 
have  been  made,  that  there  was  no  entry  of  the  pur- 
chase of  the  one  hundred  thousand  for  the  defend- 
ant. I  think  the  plaintiff  had  the  right  to  meet  this  by 
showing  the  entry  of  that  purchase. 

There  was  a  conflict  as  to  whether  the  plaintiff 
agreed  to  act  for  one-half  of  the  usual  brokerage.  The 
defendant,  in  giving  testimony  that  be  did  so  agree, 
testified  that  his  agreement  followed  a  statement  by 
the  defendant  that  another  broker  named  Houston 
wanted  to  sell  the  copper  for  half  brokerage,  and  if 
plaintiff  wanted  to  do  it  for  half  brolfierage,  he  could 
do  so.  The  plaintiff  had  testified  that  the  defendant 
had  said  to  him  jokingly,  "This other  broker,  Mr. 
Houston,  has  offered  to  do  this  business  of  one  hun- 
dred thousand  at  one  quarter  per  cent.  ;"  that  witness 
then  said,  "  You  don't  expect  me  to  do  the  five  hun- 
dred and  fifty  thousand  business  for  one  quarter  per 
cent.?"  and  the  defendant  said,  "Certainly  not,  you 
shall  have  one-half  per  cent."  The  plaintiff,  after 
defendant's  testimony,  asked  of  Houston,  the  other 
broker,  when  called  as  a  witness,  if  he  ever  offered  to 
the  defendant  to  sell  copper  at  less  than  the  usual  com- 
mission within  the  year  1872,  before  Aj^ril  1. 
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The  defendant's  exception  to  the  allowance  of  this 
question  is  not  sonnd.  For  if,  on  the  one  hand,  he 
really  had  Houston  to  fall  back  on,  he  would  have  a 
motive  to  insist  on  plaintiff's  lessening  the  commis- 
sions ;  on  the  other  hand,  if  Houston  had  not  made 
the  offer,  he  would  be  more  Mkely  to  accede  to  plaint- 
iff's terms,  according  to  plaintiff's  version. 

The  other  exceptions  have  been  examined,  but  are 
not  tenable. 

Judgment  affirmed,  with  costs. 


Spxib  and  FsEEDMAK,  JJ.,  concurred. 


RUTH  A.  GANE,  Plaintiff  and  Respondent,  v. 
GEORGE  A.  GANE,  Defendant  and  Appel- 
lant. 

DryoBCB,  jtrDOMsiTT  of. — AxiMoirr  includbd  thbrbin. 

Enforcement  of  the  same  by  proceedings  to  punish  defendant  for  con- 
tempt ofeourtf  in  the  disohedience  of  the  judgment. 

The  order  appealed  from  directed,  in  substance,  that  the  defendant 
pay  to  plaintiff  the  alimony  due  to  her  under  the  judgment  of 
divorce,  to  the  date  of  the  order,  to  wit :  the  sum  of  $775 ;  and 
also  that  he  pay,  after  the  date  of  the  order,  $600  annually,  in 
weekly  payments,  and  that  he  ^ve  security  for  the  future  pay- 
ment of  the  $600,  and  in  default  thereof,  that  an  attachment 
issue,  punishing  said  defendant  for  a  contempt  of  the  court. 

The  original  judgment  might  have  been  enforced  by  execution,  and 
for  that  reason  the  court  had  no  power  to  enforce  it,  in  case  of 
disobedience,  by  commitment  for  contempt  {Code  Civ,  Pro.  If  14, 
1241). 

The  statute,  in  permitting  the  requirement  of  reasonable  security  as 
a  means  of  enforcing  the  order  or  judgment,  does  not  permit  a 
commitment  for  contempt;  and  in  case  of  disobedience,  the  only 
relief  is  the  application,  through  sequestration,  of  the  defendant's 
property  to  the  payment  of  the  allowance  (Lansing  v.  Lansing,  4 
Lans.  37;  and  see  statutes  cited  in  the  opinion  of  the  court). 
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Before  Sedgwick  and  Fbeedkan,  JJ. 

Decided  2fovember  8,  1879. 

Appeal  from  order,  directing  that  defendant  pay  a 
certain  amonnt  as  alimony,  directed  to  be  paid  by  final 
judgment;  and  that  he  give  security  for  the  future  pay- 
ment of  said  alimony ;  and  in  default  thereof,  that  an 
attachment  issue,  punishing  him  as  for  a  contempt  of 
court. 

Thomas  J.  McKee^  attorney,  and  of  counsel,  for  ap- 
pellant, urged  : — I.  Proceedings  for  a  contempt  of 
court,  having  in  view  the  commitment  of  the  defendant 
to  close  custody,  cannot  be  had  for  disobedience  of  a 
final  judgment,  where,  by  law,  an  execution  can  be 
awarded  for  the  collection  of  a  sum  of  money,  directed 
and  ordered  to  be  paid  by  such  final  judgment  {Code 
Oiv.  Pro.  §  14,  subd.  3 ;  Lansing  v,  lousing,  4  Lans. 
871 ;  2  A  8.  Edm.  ed.  c.  8,  tit.  13). 

II.  Under  a  judgment  and  decree  in  a  divorce  suit, 
a  vinculo  matrimoniij  ordering  and  directing  the  pay- 
ment of  alimony,  judgment  may  be  entered  from  time 
to  time  for  the  alimony  accruing  under  such  final  judg- 
ment, and  an  execution  issued  thereon  for  the  collec- 
tion of  the  same  (Miller  v.  Miller,  7  Jlun^  208  ;  Marsh 
V.  Marsh,  Daily  Reg.  January  16,  1879). 

III.  The  order  appealed  from,  ordering  and  directing 
the  defendant  to  give  security  for  the  future  payment 
of  said  $600,  alimony,  is  erroneous,  and  utterly  void. 
The  jurisdiction  of  the  court  over  the  parties  to  this 
suit  terminated  with  the  entry  of  final  judgment,  ex- 
cept to  enforce  the  judgment  as  rendered.  The  relation 
of  husband  and  wife,  is  terminated  by  the  decree 
(Kamp  V.  Kamp,  69  N.  F.  212 ;  Leitch  v.  Cumpston,  4 
Paige  Ch.  476). 

Hobert  W.  Todd,  attorney,  and  of  counsel,  for  re- 
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spondent,  urged ; — I.  (a)  The  defendant,  by  committing 
adultery,  sabjected  himself  and  his  property  to  the 
jurisdiction  of  the  court,  so  far  as  to  enable  the  court 
to  order  his  property  to  be  applied  to  the  support  of 
his  family,  both  during  the  litigation  and  afterwards. 
And  the  power  of  the  court  extends  to  compelling  the 
defendant  to  apply  a  portion  of  his  daily  earnings  to 
the  same  object  (Kirby  ».  Kirby,  1  Palge^  261  ;  Law- 
rence V,  Lawrence,  3  Id.  267  ;  Bishop  on  Marr,  &  Dio. 

5  ed.  §§446,  447,  481 ;  Ford  o.  Ford,  41  How.  Pr.  169 ; 
Gary  v.  Gary,  2  Daly^  425).  (6)  The  court,  in  granting 
a  decree  of  divorce,  at  the  suit  of  the  wife,  is  author- 
ized to  make  a  decree,  or  order,  compelling  the  defend- 
ant to  provide  such  suitable  allowance  to  her,  for  her 
support,  as  the  court  may  deem  just,  having  regard  to 
the  circumstances  of  the  parties  respectively  (3  H.  8, 

6  ed.  p.  156,  §  58).  This  order,  or  decree,  the  court  may 
enforce  by  sequestration  {Id.  p.  159,  §  74).  Seques- 
tration, in  the  court  of  chancery,  was  not  in  the  na- 
ture of  an  execution  against  property.  It  was  a 
process  which  issued  where  a  party  was  in  contempt ; 
its  object  was  to  compel  obedience  to  the  orders  of 
the  court,  and  it  issued,  sometimes,  when  the  party 
was  in  custody  for  contempt,  and  persisted  in  his  con- 
tempt. It  did  not  require  the  collection  of  any  definite 
amount,  but  commanded  the  sequestration  to  take  all 
the  personal  property,  and  all  the  rents  and  profits  of 
the  real  estate  (1  Barb.  Oh.  Pr.  67  ;  2  Id.  382 ;  Bouv. 
Law  Die.  "Definition"),  (c)  The  counsel  for  the  ap- 
pellant may  claim  that  this  case  comes  under  subdivis- 
ion 3  of  section  14  of  the  Gode  of  Givil  Procedure,  be- 
ing for  the  non-payment  of  a  sum  of  money,  and  that 
an  attachment  cannot  issue,  because  an  execution  can 
be  awarded.  But  it  has  already  been  shown  that  se- 
questration is  not  an  execution  for  the  collection  of  a 
sum  of  money,  but  is  a  process  of  punishment  for  con- 
tempt ;  so  that  it  is  not  apparent,  from  the  provisions  re- 
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lative  to  divorce,  that  an  execution  for  alimony  can  be 
awarded  ;  and,  again,  subdivision  8  of  section  14  of  the 
Code  of  Civil  Procedure  retains  attachments  and  pro- 
ceedings for  contempt  as  they  have  been  usually 
adopted  and  practiced. 

When,  in  a  decree  for  a  divorce,  the  court  awards 
alimony,  the  court  decides  that  in  the  circumstances  of 
the  parties,  resj)ectively,  it  is  the  duty  and  in  the  power 
of  the  defendant  to  pay  to  the  plaintiff  the  amount 
allowed  for  her  support ;  as  it  was  his  duty  to  support 
her  while  she  remained  his  undivorced  wife,  so  it  con- 
tinues to  be  his  duty  now  that,  for  his  fault,  she  has 
been  relieved  from' her  marriage  duties.  His  failure  to 
do  this  is  a  violation  of  duty,  and  a  contempt  of  court, 
unless  excused  by  inability  ;  this  is  not  the  case  of  a 
debt  which  a  defendant  owes,  whether  or  not  he  has 
the  means  cf  paying ;  but  on  the  basis,  partly  of  the 
defendant's  property,  and  partly  of  his  ability  to  earn 
money,  the  court  decides  that  he  can  pay,  and  ought  to 
pay,  so  much  towards  the  support  of  the  woman  whom 
he  has  wronged. 

II.  The  defendant  should  be  compelled  to  give 
security  for  the  payment  of  the  alimony  awarded  to 
the  plaintiff  herein. 

This  is  expressly  provided  for  by  statute,  as  follows : 

"Whenever  the  court  shall  make  an  order  or  a 
decree,  requiring  a  husband  to  provide  for  the  mainte- 
nance of  his  children,  or  for  an  allowance  to  his  wife, 
the  court  may  require  such  husband  to  give  reasonable 
security  for  such  maintenance  and  allowance  "  (3  ^.  S. 
6  ed.  p.  159,  §  74  ;  Forrest  v.  Forrest,  3  Abb.  Pr.  144 ; 
Davis  V.  Davis,  1  Huriy  444). 

By  the  Court.— Sedgwick,  J. — ^This  was  an  action 
for  divorce  a  vinculo.  In  1871  the  plaintiff  had  judg- 
ment in  her  favor,  among  other  things,  ordering  and  ad- 
judging that  the  defendant  pay  to  the  plaintiff,  there^ 
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after,  $25  each  week  for  her  support.  This  was 
paid  until  1878,  when  there  were  arrears.  On  Au- 
gust 21,  1878,  the  plaintiff  entered  a  judgment 
against  defendant,  in  the  sum  of  $576,  as  the  arrears 
of  the  alimony.  No  question  is  made,  on  this  appeal, 
of  the  regularity  of  either  judgmen^.  An  execution 
against  the  property  of  the  defendant  was  returned  un- 
satisfied, and  he  was  examined  in  proceedings  supple- 
mentiiry  to  the  execution.  His  examination  did  not 
show  that  he  had  money  or  property,  which  the  court 
could  order  him  to  apply  to  the  judgment. 

On  all  the  proceedings,  and  a  demand  and  refusal  to 
pay,  the  defendant  was  ordered  to  show  cause  "  why 
he.  should  not  be  punished  for  his  misconduct  in  diso- 
beying "  the  order  "  and  judgment  of  this  court  by  not 
paying  the  alimony,  by  said  order  and  judgment  di- 
rected to  be  paid  to  plaintiff,  and  why  he  should  not 
give  security  for  the  future  payment  of  said  alimony." 

The  order  made  thereupon  was,  that  the  defendant 
pay  to  the  plaintiff,  ''  within  ten  days  after  the  service 
of  a  certified  copy  of  this  order  upon  him,  the  alimony 
due  and  owing  under  the  judgment  of  July  28, 1871, 
from  August  13,  1878,  to  the  date  of  this  order,  to  wit, 
the  sum  of  $775.  That  from  and  after  the  date  of  this 
order  and  until  the  further  order  of  this  court,  he  pay 
to  the  plaintiff  or  her  attorney,  for  and  on  account  of 
the  alimony  directed  to  be  paid  by  the  judgment  of 
July  28,  1871,  the  sum  of  $600  annually,  in  weekly 
payments,  said  payments  to  be  on  the  Tuesday  of  each 
week ;  and  that  he  give  security  for  the  future  payment 
of  said  $600;  and  in  default  thereof,  that  an  attach- 
ment issue,  punishing  said  defendant  as  for  a  contempt 
of  court." 

The  final  judgment  was  for  the  payment  of  money, 
by  the  defendant  to  the  plaintiff.  The  money  to  be 
paid  was  not  a  specific  fund.  It  was  not  to  be  paid  to 
the  court  or  to  an  officer  of  the  court.     If  the  court  had 
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exercised,  at  the  time  of  final  judgment,  the  power  it 
possessed,  of  requiring  the  defendant  to  give  reasonable 
security  (3  B.  S.  6  ed.  159 ;  2  Ji.  8.  148,  §  60),  the 
provision  in  that  respect  would  not  have  been  a  part  of 
the  judgment  in  the  true  sense,  but  only  a  means  of  en- 
forcing the  judgment. 

The  judgment  might  have  been  enforced  by  execu- 
tion, and  for  that  reason  the  court  had  no  power  to 
enforce  it,  in  case  of  disobedience  in  not  giving  the 
security  or  in  not  paying  the  money,  by  commitment 
for  contempt  (Code  Civ.  Pro,  §§  14,  1241).  Evi- 
dently the  court  could  not  order  the  giving  security 
only  for  the  purpose  of  permitting  the  plaintiff  to  say 
that  the  disobedience  was  to  an  order  that  required  se- 
curity to  be  given,  and  was,  therefore,  for  the  doing  of 
something  else  than  the  payment  of  money.  The  only 
ground  for  a  judicial  direction  is,  either  that  such  is 
the  right  or  such  the  legal  means  of  enforcing  the  right. 
Now,  the  statute,  in  permitting  the  court  to  require  rea- 
sonable security,  as  a  means  of  enforcing  the  order  or 
judgment,  does  not  permit  a  commitment  for  contempt ; 
and  the  only  result,  in  case  of  disobedience,  is  the  appli- 
cation, through  sequestration,  of  defendant's  property 
to  the  payment  of  the  allowance  (see  H.  S.^  cited 
above).  Lansing  v.  Lansing  (4  Lans.  377)  suggests 
all  that  has  been  said. 

Moreover,  if  the  consequence  of  disobedience  is  to  be 
imprisonment,  it  is  of  the  very  first  importance  that 
the  mandate  be  clear  and  definite.  The  order  should 
specify  the  kind  and  quantity  of  the  security  ordered. 

Order  reversed,  with  $10  costs,  and  disbursements  to 
be  taxed. 


FitEEDMAN,  J.,  concurred. 
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JOSEPH  TATNALL  LEA,  Plaintiff,  v.  ERNESTO 

G.  FABBRI,  Defendant. 

I.  vendor's  lien. 

When  does  not  exist.  Where  premises  are  conveyed,  ^*  subject  to  a 
certain  mortgage  on  the  southerly  portion  of  the  same,''  made  by 
the  vendor,  which  mortgage  the  vendee  assumes  and  agrees  to 
pay,  by  a  clause  in  the  conveyance,  which  states  that  the  amount 
of  the  debt  has  '^  been  deducted  from  the  consideration  herein- 
before expressed,"  there  is  no  equitable  lien  upon  the  mortgaged 
premises  in  favor  of  the  vendor;  this,  though  the  vendee,  after 
paying  interest  for  a  certain  time,  make  default,  and  allow  the 
mortgage  to  be  foreclosed,  and  the  vendor  to  be  thereby  charged 
with  a  judgment  for  deficiency.  The  assumption  of  the  mortgage 
is,  pro  tantOy  the  coDsideration. 

A  fortioriy  there  is  no  equitable  lien  upon  that  portion  of  the 
premises  not  covered  by  the  mortgage. 

II.  Declaration  op  trust — construction  op. 

The  declaration  in  question  herein  was  substantially  that  the  prem- 
ises conveyed  to  the  grantee  were  held  by  him,  in  trust,  to  sell 
for  the  benefit  of  the  grantor^s  creditors,  and  out  of  the  proceeds, 
First,  to  pay  to  the  grantor's  wife  certain  sums  in  lieu  of  dower. 
'*  Second f  to  pay  such  liens  and  incumbrances  upon  the  premises  sold 
as  are  not  assumed  by  the  buyers  thereof. ^"^  Third,  to  pay,  &c., 
grantor's  creditors  generally,  &c. 
Upon  consideration  of  the  scope  and  intent  of  the  above 
declaration,  it  was 

Held, 

1.  That  the  second  subdivision  thereof  is  to  be  construed 
as  meaning  that  the  liens  must  be  paid  out  of  the  net 
proceeds  of  the  lands  upon  which  they  exist,  and  not 
out  of  the  net  proceeds  of  other  lands  sold  under  the 
trust. 

2.  That  the  subdivision  must  mean  a  payment  of  liens  out 
of  proceeds  of  a  sale  made  hy  the  trustee  under  the  trust. 

(a)  Sale  under  mortgage  foredosfure  is  not  such  a  sale. 
8.  That  such  a  sale  was  referred  to  as  would  permit  an 
assumption  of  the  incumbrance,  rather  than  one  made 
by  virtue  of  the  incumbrance,  and  which  merged  or  can- 
celed it,  so  far  as  the  buyer  was  concerned. 

(a)  StUe  under  mortgage  foreclosure  is  not  such  a  sale. 
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Before  Sedgwick,  Speir,  and  Pbeedman,  JJ. 

Decided  November  8,  1870. 

Case  agreed  upon  in  a  controversy  submitted  with- 
out action,  under  section  1279  of  the  Code  of  Civil  Pro- 
cedure. 

The  facts  are  as  follows  :  The  plain  tiflf  conveyed  to 
Sergeant,  in  consideration  of  $35,000,  a  piece  of  land 
containing  four  acres,  ^^  subject  to  a  certain  mortgage, 
on  the  southerly  portion  of  said  premises,"  made  by 
the  plaintiff  to  one  Gilson  for  $10,000,  which  amount 
Sargeant  assumed,  and  agreed  to  pay,  '*  the  same  having 
been  deducted  from  the  consideration  hereinbefore 
expressed."  Sergeant  went  into  possession,  and  after- 
wards, by  deed,  conveyed  the  premises  with  others,  in 
fee,  to  the  defendant.  Simultaneously  the  defendant 
executed  and  delivered  to  Sergeant  a  declaration  of 
trust.  This  declaration  recited  the  conveyance  above 
mentioned  of  Sergeant  to  the  defendant,  and  stated 
that  the  premises  were  held  by  the  defendant,  in  trust 
"  to  sell  the  same  for  the  benefit  of  the  creditors  of  said 
William  Sergeant,  and  out  of  the  net  proceeds  of  said 
sales,  and  of  rents  and  other  profits  and  receipts  from 
the  premises,  after  deducting  payments  for  interest, 
taxes,  insurance,  and  repairs— First.  If  the  wife  of  the 
said  William  Sergeant  shall  join  in  the  conveyance  of 
the  land  so  sold,  but  not  otherwise,  to  pay  her  such 
sums  as  shall  be  agreed  on  between  her  and  the  said 
Ernesto  G.  Fabbri,  as  compensation  for  her  right  of 
dower.  Second.  To  pay  such  liens  and  incumbrances 
upon  the  premises  as  are  not  assumed  by  the  buyers 
thereof.  Third.  To  pay,  compromise  or  settle  all  the 
jnst  individual  debts  of  William  Sergeant"  and  for 
other  purposes  not  material  to  the  controversy.  At  this 
time  the  mortgage  was  due.  Thereupon  the  defendant 
entered  into  possession  of  the  premises,  paid  interest 
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upon  the  mortgage  to  Qilson  until  a  certain  time,  when 
he  made  default  in  its  payment.  Upon  this  default, 
Gilson  began  an  action  for  the  foreclosure  of  the  mort- 
gage, making  the  plaintiff  a  party,  and  obtained  judg- 
ment of  foreclosure  and  sale,  and  that  the  plaintiff  pay 
any  deficiency.  There  was  a  deficiency  reported,  and 
the  report  being  confirmed,  the  plaintiff  here  paid  the 
same  in  the  amount  of  12,022.63.  Simultaneously  with 
the  payment,  Gilson  assigned  to  the  plaintiff  all  rights 
she  had,  under  the  bond  and  mortgage,  the  judgment, 
and  the  declaration  in  trust. 

The  case  submits  to  the  court  these  facts,  for  its 
judgment  as  to  the  rights  of  the  plaintiff. 

The  questions  submitted  to  the  court  are  as  follows : 

Is  the  plaintiff  entitled  to  the  payment  of  the  $2,- 
022.53,  with  interest  from  November  30,  1878,  in  full, 
out  of  the  moneys  realized  by  said  Fabbri  out  of  the 
trust  property  generally,  the  amount  of  such  moneys, 
after  provision  for  the  dower  of  Mrs.  Sergeant,  under 
the  first  clause  of  the  declaration  of  trust,  being  ample 
to  pay  the  same  in  full  ;  or  is  he  entitled  to  the  pay- 
ment thereof  out  of  the  proceeds  of  the  Ewen  purchase 
(being  that  portion  of  the  premises  conveyed  by  plaint- 
iff to  Sergeant,  not  covered  by  the  mortgage  assumed 
by  the  latter),  so  far  as  such  proceeds  will  pay  the  same  ; 
or  is  he  only  entitled  to  share  pro  rata  with  other 
creditors  of  William  Sergeant,  under  the  third  clause? 

If  the  first  question  is  answered  in  the  attirmative, 
then  judgment  is  to  be  rendered  in  favor  of  the  plaint- 
iff for  the  payment,  by  the  defendant,  out  of  the  trust 
fund,  of  the  sum  of  $2,022.53,  with  interest  from  Novem- 
ber 30,  1878,  with  costs  to  the  plaintiff. 

If  the  first  question  is  answered  in  the  negative,  and 
the  second  in  the  affirmative,  then  judgment  is  to  be 
rendered  in  favor  of  the  plaintiff  for  the  payment  of 
the  amount  of  said  judgment  for  deficiency,  with  inter- 
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est  and  costs,  out  of  the  proceeds  of  the  Ewen  purchase, 
so  far  as  such  proceeds  will  pay  the  same  ;  and  that  as 
to  the  amount  remaining  unpaid  after  the  application 
of  the  proceeds  of  the  Ewen  purchase,  the  plaintiff  is 
entitled  to  share  j^ro  rata  with  the  other  creditors. 

If  the  tirst  and  second  question!  are  both  answered 
in  the  negative,  then  judgment  is  to  be  rendered  in 
favor  of  the  defendant,  that  the  plaintiff  is  only  entitled 
to  share  Tpro  rata  with  the  other  creditors  of  William 
Sergeant,  under  the  third  clause  of  the  declaration  of 
trust,  with  costs  to  the  defendant. 

George  H.  Forster^  of  counsel,  for  plaintiff,  urged  : — 
I.  The  second  clause  of  the  declaration  of  trust  ex- 
pressly covers  this  $10,000  mortgage.  It  was,  at  that 
time,  a  lien  and  incumbrance  upon  the  premises.  The 
defendant  admitted  this  by  his  acts  in  construction  of 
the  trust.  He  paid  the  interest  on  this  mortgage  for 
eighteen  months.  The  $2,022.63  was  not  paid  by  the 
buyer  at  the  foreclosure  sale ;  the  plaintiff  was  com- 
pelled to  pay  it.  This  trust  was  one  for  his  benefit, 
and  he  is  entitled  to  enforce  it  either  as  a  party  for 
whose  benefit  it  was  originally  made,  or  as  assignee  of 
Mrs.  Gilson,  under  the  assignment  set  forth  in  the  case. 
The  principles  established  in  Lawrence  v.  Pox  (20  N. 
Y.  268),  and  in  the  cases  following  that,  establish 
the  plaintiff's  right,  aside  from  such  assignment 
(Durand  v.  Curtis,  57  N.  Y,  14 ;  Barlow  v,  Myers,  64 
Id.  43  ;  Arnold  v.  Nichols,  64  Id.  119  ;  Simson  tJ. 
Brown,  68  Id.  358;  Campbell  ?).  Smith,  71  Id.  28; 
Johnson  v.  Morgan,  68  Id.  496  ;  Vrooman  v.  Turner,  69 
Id.  282  ;  Goldenburg  v,  Hoffman,  69  Id.  326 ;  Miller 
V.  Winchell,  70  Id.  439). 

II.  The  right  of  Mrs.  Gilson  was  express  under  the 
declaration  of  trust ;  the  second  clause  was  intended  to 
provide  for  such  incumbrances  as  this.  If  there  be  any 
doubt  as  to  the  construction,  it  should  be  strictly 
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against  defendant  (Ripley  v.  Larmouth,  56  Barh.  21 ; 
Marvin  v.  Stone,  2  Cow.  781 ;  Griffin  v.  First  Presby- 
terian Church,  66  Barh,  114). 

III.  As  between  the  parties  to  the  deed  of  November, 
1873,  Lea  and  Sergeant,  the  land  is  the  primary  f  and 
for  the  payment  of  the  mortgage,  and  the  grantor,  Lea, 
is  entitled  to  have  it  so  applied  as  to  protect  him  from 
the  deficiency  he  paid.  Fabbri  here  stands  in  no  better 
position  as  to  Lea  than  Sergeant  stood,  and  as  be- 
tween Lea  and  Fabbri,  the  plaintiff  is  entitled  to  have 
the  $2,500,  realized  by  Fabbri  from  the  Ewen  purchase, 
applied  to  relieve  Lea  from  the  deficiency  which  he 
has  been  compelled  to  pay  on  the  mortgage,  which  was 
assumed  by  Sergeant  as  part  of  the  consideration  of 
the  conveyance  of  such  Ewen  property,  the  same  hav- 
ing been  deducted  from  the  consideration  (Comstock 
t).  Drohan,  71  N.  T.  13,  and  15  Supreme  Court  [8 
Hurt]  373.)  There  was  a  lien  on  such  Ewen  purchase, 
for  such  unpaid  purchase -money.  The  court  of  Ap- 
peals, in  Comstock  v,  Drohan,  says :  "  The  land  was  the 
primary  fund  for  the  payment  of  the  mortgage,  and  as 
against  the  defendant,  the  plaintiff  was  entitled  to  have 
it  so  applied  before  being  called  tapon  to  respond  to 
his  liability  as  her  surety,  so  that  he  might  not  be 
compelled  to  advance  more  than  the  deficienc  which 
should  arisf*  on  a  sale  of  the  mortgaged  premises.  For 
this  deficiency,  paid  by  him,  the  defendant  was  clearly 
liable  to  him."  A  grantee  is  bonnd  to  fulfill  covenants 
on  his  part,  in  a  deed  executed  by  the  grantor  only, 
and  acceptance  of  the  deed  and  property  binds  him  to 
I)ay  a  mortgage  he  has  assumed  therein,  and  he  is  lia- 
ble to  the  grantor  for  the  deficiency  found  due  on  a 
foreclosure  thereof  (Spaulding  v.  Hallenbeck,  35  N. 
F.  204  ;  At.  Dock  Co.  v.  Leavitt,  54  Id,  35  ;  Trotter  v. 
Hughes,  12  Id,  74 ;  Burr  v.  Beers,  24  Id,  179  ;  Binsse 
D.  Paige,  1  Abh,  Ct.  App,  Dec,  138,  note  ;  Marsh  ^>. 
Pike,  10  Paige,  595 ;  Halsey  v.  Reed,  9  Id,  4AQ  ;  Ru- 
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bens  V.  Prindle,  44  Barb.  336  ;  Johnson  v.  Zink,  62 
Id.  896 ;  Mills  v.  Watson,  1  Sweeney^  374 ;  Tillotson 
V.  Boyd,  4  Sandf.  516 ;  Banson  2?.  Copeland,  2  Sandf. 
Ch.  251  ;  Thorp  ?).  Keokuk  Coal  Co.,  48  N.  F.  253, 
257 ;  Rector  z.  Higgins,  48  Id.  532  ;  Mauri  ??.  Heffer- 
man,  13  Johns.  58  ;  Ely  v.  McNight,  30  How.  97  ;  Nor- 
man V.  Welles,  17  Wend.  136  ;  Hunt  v.  Amldown,  4 
Hill^  345 ;  Ferris  v.  Crawford,  2  Denio,  595 ;  Jumel  v. 
Jumel,  7  Paige,  591  ;  Barker  v.  Bucklin,  2  Denio,  46 ; 
Trip  t).  Vincent,  3  Barb.  Ch.  613  ;  Gamsey  v.  Rogers, 
47  iV".  T.  233  ;  Miller  v.  Watson,  5  Cow.  196  ;  Baxter 
7).  Ryers,  13  Barb.  267  ;  Machaiwe  Bank  v.  Culver,  30 
N.  T.  313  ;  Schweriger  v.  Hickok,  63  Id.  280 ;  Bart- 
lett  V.  McNiell,  60  Id.  63). 

Porter^  Lowrey^  Soren  &  Stone,  attorneys,  and 
George  8.  Hamlin,  of  counsel,  for  defendant,  urged : — L 
The  statements  in  regard  to  the  Ewen  purchase  are  im- 
material. The  deed  from  Lea  to  Sergeant  did  not,  by 
including  the  Ewen  purchase,  render  it  subject  to  a 
mortgage  upon  other  premises  conveyed  by  the  same 
deed.  But  if  the  premises  were  not  subject  to  the  lien 
of  the  mortgage,  neither  were  the  proceeds  ;  and  if  not 
subject  to  the  lien  of  the  mortgage  then  neither  under 
the  mortgage,  nor  the  declaration  of  trust,  were  the 
proceeds  applicable  to  the  payment  of  this  deficiency 
in  preference  to  any  other  debt. 

II.  The  only  question  presented  in  this  case,  there- 
fore, depends  upon  the  construction  of  the  second  pro- 
vision of  the  declaration  of  trust,  viz. :  "To  pay  such 
liens  and  incumbrances  upon  the  premises  as  are 
not  assumed  by  the  buyers  thereof."  The  argument 
of  the  plaintiflF,  of  course,  is  :  The  mortgage  in  ques- 
tion was  an  incumbrance  upon  the  premises.  It  was 
not  assumed  by  the  buyer  thereof.  It  is,  therefore, 
within  this  provision,  and  there  is  an  express  trust 
to  pay  this,  in  preference  to  general,  debts  referred 
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to  in  the  third  provision  of  the  declaration.  But 
this  reasoning  disregards  very  elementary  principles 
in  the  constraction  &t  written  instruments.     1.  This 

0 

provision  must  be  construed  in  connection  with  the 
other  portions  of  the  instrument.  The  construction 
contended  for  by  the  plaintiff  can  be  sustained  only  by 
taking  the  provision  in  its  most  literal  signification  and 
entirely  dissevered  from  its  proper  connections.  "  It 
is  a  true  rule  of  construction  that  the  sense  and  mean- 
ing of  the  parties,  in  any  particular  part  of  an  instru- 
ment, may  be  collected,  ex  antecedentibus  et  conse- 
quentibus.  Every  part  of  it  may  be  brought  into  action 
in  order  to  collect  from  the  whole  one  uniform  and  con- 
sistent sense,  if  that  may  be  done"  (Per  Lord  Ellen- 
borough,  in  Barton  v.  Fitzgerald,  15  JSast,  541 ).  2.  The 
general  words  of  this  provision  must  be  limited  and  con 
trolled  by  the  scheme  and  purpose  of  the  whole  instru- 
ment. The  provision  is  for  the  payment  of  "  such  liens 
and  incumbrances  as  are  not  assumed  by  the  buyers." 
But  the  buyers  here  referred  to  are  not  all  buyers,  but 
buyers  upon  a  sale  such  as  is  provided  for  in  the  declara- 
tion of  trust ;  that  is,  a  sale  by  the  trustee  for  the  bene- 
fit of  creditors.  There  is  no  mention  or  intimation  of 
any  other  kind  of  sale,  and  this  provision  can  properly 
extend  only  to  incumbrances  not  assumed  by  the  buy- 
era  on  such  a  sale.  "The  matter  in  hand  is  always 
presumed  to  be  in  the  mind  and  thoughts  of  the  speaker, 
thoughhis  words  seem  toadmit  a  larger  sense,  and  there- 
fore the  generality  of  the  words  used  shall  be  restrained 
by  the  particular  occasion"  {Powell  on  Cord.  389 ;  Van 
Hagen  v.  Van  Rensselaer,  18  Johns.  423).  "  Al!  words, 
whether  they  be  in  deeds  or  statutes  or  otherwise,  if 
they  be  general,  and  not  express  and  precise,  shall  be 
restrained  unto  the  fitness  of  the  matter  and  the  per- 
son" {Bacon!  s  Law  Maxims^  Reg,  10.  See  also,  Decker 
V,  Furness,  14  N,  F.  615).  ''  Where  a  release  acknowl- 
edged the  receipt  of  $1,  in  full  of  a  certain  judgment. 
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(describing  it),  and  also  in  fall  of  all  debts,  demands, 
judgments,  executions,  and  accounts  whatsoever,  held, 
that  it  was  restrained  by  the  particular  words,  to  the 
judgment  only  ;  and  did  not  operate  upon  a  mortgage 
between  the  parties"  (Jackson  v.  Stackbouse,  1  Caw. 
123 ;  See  also  Mclntyre  v.  Williamson,  1  JEd.  Chan. 
84 ;  Browning  v.  Wright,  2  5.  <fe  P.  13). 

III.  The  declaration  of  trust  did  not  contemplate 
nor  provide  for,  and  has  no  application  to,  a  case  like 
the  present.  1.  The  declaration  of  trust  provided  for 
the  payment  only  of  incumbrances  upon  the  premises 
not  assumed  by  the  buyers  thereof.  It  therefore  pre- 
supposed a  sale  as  a  condition  of  such  payment,  and  a 
sale  upon  which  the  assumption  of  the  incumbrance  by 
the  buyer  was  i)ossibIe.  But  here  there  was  no  oppor- 
tunity for  the  buyer  to  assume  the  incumbrance.  The 
sale  was  of  necessity,  by  virtue  of,  and  not  subject  to, 
the  incumbrance.  Its  assumption  by  the  buyer  was  im- 
possible. 2.  The  declaration  contemplated  a  sale  by  the 
trustee,  and  by  him  only.  This  was  the  essence  of  the 
trust,  that  the  trustee  should  ^^  sell  the  same  for  the 
benefit  of  the  creditors  of  William  Sergeant."  No  other 
sale  is  mentioned  or  referred  to  in  the  declaration.  Any 
other  sale  was  outside  and  independent  of  the  trust, 
and  created  a  case  not  contemplated  or  provided  for  by 
it.  The  incumbrancer  had  his  election.  He  migh  t  allow 
the  trustee  to  execute  the  trust  and  sell  the  property, 
whenever  he  could  sell  for  the  benefit  of  the  creditors. 
He  then  became  entitled  to  the  benefit  of  the  second 
provision  of  the  declaration,  that  is,  either  to  the  as- 
sumption of  the  incumbrance  by  the  buyer,  or  its  pay- 
ment by  the  trustee.  He  might,  on  the  other  hand, 
for  his  own  individual  benefit^  enforce  his  lien  and  sell 
the  property  under  it ;  but  in  so  doing  he  withdrew  the 
premises  from  the  control  of  the  trustee,  and  rendered 
the  operation  of  this  clause  of  the  trust  impossible 
(SeeHoflPman  v.  -SJtna  Ins.  Co.,  82  If.  Y.  412). 
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IV.  A  sale  by  the  trustee  for  the  benefit  of  credit- 
ors was  a  condition  precedent  to  the  operation  of  the 
first  and  second  provisions  of  the  trast.  It  is  so  ex- 
pressed in  the  first  provision.  The  payments  are  to  be 
made  to  Mrs.  Sergeant,  if  ^he  shall  join  in  the  convey- 
ance of  the  lands  '^so  sold/'  that  is,  sold  by  the 
trustee,  "  but  not  otherwise."  Can  there  be  any  question 

"  that  the  application  of  the  phrase  ''  so  sold  "  is*  contin- 
ued, and  that  when  it  says  :  ^'  To  pay  such  liens  and 
incumbrances  upon  the  premises  as  are  or  are  not 
assumed  by  the  buyers,"  it  means  upon  the  premises 
so  sold  i 

V.  The  i)aytnents  under  the  first  and  second  provis- 
ions of  the  declaration  were  not  of  the  essence  of  the 
trust,  but  were  subsidiary  to  its  proper  administration, 
and  the  accomplishment  of  its  main  purpose.  The  trust 
was,  in  substance,  to  sell  the  premises  ''  for  the  benefit 
of  the  creditors  of  William  Sergeant,"  that  is,  the  cred- 
itors generally  ;  and  then,  as  indicated  by  the  third 
provision,  ^^  to  pay,  compromise  or  settle  all  the  just 
individual  debts  of  William  Sergeant,"  not  all,  after  the 
payment  of  those  previously  provided  for.  This  em- 
braced the  entire  general  purpose  of  the  trust.  The 
previous  payments  were  subsidiary  and  contingent 
ui)on  their  becoming  necessary  to  the  advantageous 
disposition  of  the  property,  and  conveying  a  perfect 
title.  This  was  obviously  true  in  regard  to  payments 
to  Mrs.  Sergeant,  for  they  were  to  be  made  only  in 
case  the  amounts  were  agreed  upon  between  her  and 
the  trustee,  and  she  joined  in  the  conveyance  of  the 
landa  "  so  sold."  And  so  of  the  payment  of  liens  and 
incumbrances.  If,  upon  a  sale  for  the  benefit  of  cred- 
itors, the  buyer  was  unwilling  to  assume  an  incwn- 
brance,  and  insisted  upon  a  clear  title,  then,  as  in  the 
case  of  the  dower  right,  the  trustee  wa&  authorized  to 
pay  it,  in  order  to  facilitate  such  a  sale,  and  c-arry  out 
the  general  purpose  of  the  trust. 
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YI.  The  constractioQ  contended  for  by  the  plaintiff 
is  inconsistent  with  any  presnmable  intent  of  the  par- 
ties. 1.  The  result  of  this  construction  is  to  add  to 
the  security  of  the  existing  lif^n  or  incumbrance  the 
further  security  of  a  preference,  under  the  declaration 
of  trust.  The  payment  of  the  secured  creditors,  it  is 
obvious,  may,  and  in  fact  will,  exhaust  the  entire  fund, 
leaving  nothing  whatever  for  the  unsecured  creditors. 
There  is  nothing  in  the  circumstances  or  in  the  instru- 
ment itself  to  explain  so  unusual  a  provision.  There  is 
no  conceivable  motive  for  such  a  gratuity  to  the  in- 
cumbrancer. It  is  clear  that,  if  understood  in  this  way 
by  the  unsecured  creditors,  they  would  never  have 
acquiesced  in  it,  if  they  had  the  power  to  defeat  it. 
And  Jkt  that  ^  time  they  had  such  power.  2.  Such  a 
preference  was  forbidden  by  the  bankruptcy  act,  which 
was  in  force  at  the  time  of  the  execution  of  the  convey- 
ance and  declaration  of  trust.  But  the  court  will  not 
adopt  a  construction  which  renders  an  instrument  un- 
lawful or  invalid,  when  its  language  admits  of  an  inter- 
pretation entirely  consistent  with  its  legality  and  valid- 
ity. ^'  If  the  language  of  a  deed  or  will  is  suscepti- 
ble of  two  constructions,  and  by  adopting  one  of  them 
it  would  be  unlawful,  while  if  the  other  were  followed  it 
would  be  valid,  the  latter  interpretation  should  be 
given,  vt  res  magis  valeat  quam  per  eat "  (Post  v. 
Hover,  33  N.  F.  601 ;  Townsend  v,  Stearns,  32  Id.  214  ; 
Benedict  v.  Huntington,  Id.  219). 

VII.  It  is  not  enough  to  entitle  the  plaintiff  to  pay- 
ment in  full,  even  upon  his  own  construction  of  the 
trust,  for  him  to  show  that  the  moneys  realized  are 
ample,  after  provision  for  the  dower  of  Mrs.  Sergeant, 
to  pay  his  claim  in  fall.  There  were  other  liens  and 
incumbrances,  and  it  was  incumbent  upon  him  to  show 
either  that  they  were  assumed  by  the  buyers,  or,  if  not, 
that  the  moneys  realized  were  sufficient  to  pay  those 
incumbrances  in  full,  as  well  as  his  own. 


\ 
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By  THE  Court. —Sedgwick,  J.— The  plaintiff, npon 
his  conveyance  to  Sei^eant,  had  only  snch  rights  as 
arose  from  Sergeant^ s  promise  to  pay  the  mortgage, 
with  the  rights  of  a  surety,  that  enabled  him  to  require 
that  the  mortgaged  property  should  be  first  applied 
to  the  "pSLyment  of  the  mortgage  debt.  The  clause  by 
which  Sergeant  assumed  the  payment  of  the  mortgage, 
stated  that  the  amount  of  the  debt  had  been  deducted 
from  the  consideration  money.  It  is  manifest  that 
there  remained  no  equitable  lien  for  this  part  of  the 
consideration,  either  upon  the  premises  conveyed  or 
even  upon  the  part  of  them  mortgaged ;  for  such  a  lien, 
if  it  could  have  otherwise  existed,  could  not  remain, 
upon  its  appearing  that  the  assumption  of  the  mort- 
gage was  to  be  the  part  consideration,  in  lieu  of  money. 
The  rights  of  the  plaintiff  did  not  affect  Sergeant's 
power  of  disposition  of  the  whole  of  the  equity  of  re- 
demption of  the  mortgaged  part,  and  the  fee  of  the 
other  part.  Sergeant  had  no  obligation,  excepting  his 
agreement  to  pay  the  mortgage. 

The  only  additional  right  claimed  by  the  plaintiff  is 
snch  as  arises  from  the  provision  in  the  declaration  of 
trust  made  by  the  defendant,  upon  the  conveyance  by 
Sergeant  of  certain  property,  including  the  particular 
premises — that  the  property  is  held  in  trust  ^'  to  sell  the 
same  for  the  benefit  of  the  creditors,  and  out  of  the 
net  proceeds  of  said  sales  and  rents,  and  of  other  profits 
and  receipts  from  the  said  premises,  after  deducting 
payments  for  interest,  taxes,  insurance  and  repairs : 
First,  if  the  wife  of  the  said  William  Sergeant  shall  join 
the  conveyance  of  the  lands  so  sold,  but  not  other- 
wise, to  pay  her  such  sums  as  shall  be  agreed  upon  be- 
tween her  and  the  said  Ernesto  G.  Fabbri,  as  comjpen- 
sation  for  her  right  of  dower.  Second,  to  pay  such 
liens  and  incumbrances  upon  the  premises  as  are  not 
assumed  by  the  buyers  thereof,"  &c.,  &c. 

The  plaintiff  argues  that  the  land  in  question  has 
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been  sold  in  the  foreclosure  of  the  mortgage,  and 
the  buyer  has  not  assumed  the  payment  of  the  mort- 
gage, therefore,  his  case  is  described  by  the  second 
subdivision,  and  the  trustee  must  pay  it.  It  seems 
that  this  subdivision  must  mean,  that  the  payment  of 
the  liens  must  be  out  of  the  net  proceeds  of  the  land  on 
which  the  liens  were,  and  not  out  of  the  net  proceeds  of 
other  lands  sold.  The  trustee  has  not  sold  the  lands 
upon  which  the  plaintiff  bad  the  Hen.  He  has  not, 
nor  has  he  had  net  proceeds  upon  a  sale  made  by  him, 
as  provided  for  by  the  declaration. 

Again,  the  subdivision  must  mean  a  payment  of 
liens  out  of  proceeds  of  a  sale  made  by  the  trustee 
under  the  trust,  when  it  would  be  a  possible  thing  for 
a  buyer  to  assume  an  incumbrance.  The  argument 
implies  that  the  clause  was  to  be  operative  only  after 
some  sale  of  the  particular  land  had  taken  place,  other- 
wise, the  obligation  of  the  trustee  were  to  pay,  as  soon 
after  the  making  of  the  declaration  as  there  were  net 
proceeds  of  the  sales  of  any  lands,  whether  the  mort- 
gaged lands  were  or  were  not  sold.  I  think  it  is  evi- 
dent that  a  sale  was  referred  to,  in  which  an  assump- 
tion might  be  agreed  for,  rather  than  one  made  in  a 
proceeding  which  merged  or  canceled  the  mortgage  so 
far  as  the  buyer  was  concerned.  To  make  the  agree- 
ment, without  dispute,  explicit  on  this  point  would  not 
call  for  the  supplying  of  words,  that  are  now  under- 
stood, to  any  greater  extent  than  is  usual  in  the  ordi- 
nary methods  of  conveying  ideas.  Very  few  sentences, 
made  according  to  usage,  do  not  refer  to  words  under- 
stood, and  there  is  no  obscurity  or  vagueness,  if  the 
custom  in  that  regard  is  observed.  If  a  particular 
thing  is  once  mentioned,  succeeding  statements,  which 
,in  their  nature  may  be  applied  to  those  particular 
things,  are,  by  the  known  customs  of  speech,  consid- 
ered as  meant  to  be  applied  to  them.     The  two  are 
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meant  to  be  ia  the  mind  atone  time,  and  to  be  thought 
of  together. 

The  trust  is  to  make  sales  of  the  premises,  and  out  of 
the  net  proceeds  of  those  sales  to  pay  the  liens  on  the 
premises  sold,  if  the  liens  are  not  assumed  by  the  buy- 
ers, at  such  sales.  There  is  no  trust  to  pay  any  lien, 
if  the  land  on  which  the  lien  is,  is  not  sold  by  the 
trustee. 

I  am  of  opinion,  that  the  judgment  should  be  for  the 
defendant,  and  that  the  plaintiff  is  only  entitled  to  share 
pro  Tata  with  the  other  creditors  of  William  Sergeant, 
under  the  thiid  clause  of  the  declaration  of  trust,  with 
costs  to  the  defendant. 

Speie  and  Preedman,  JJ.,  concurred. 


THOMAS  A.  DA  VIES,  Plaiotiff  and  Appellant, 
V.  THE  MAYOR,  ALDERMEN  AND  COMMON- 
ALTY OP  THE  CITY  OP  NEW  YORK,  De- 
fendants  and  Respondents. 

LaITOLOBD  and  TBJTAirr. — MxmicipAL  cobpobations,  whkr  chabos- 

ABLE  WITH  BSNT  OF  PREMISES. 

The  liability  of  a  tenant  holding  over  liis  term  for  a  specified  rent, 
under  the  Revised  Statutes,  is  based  upon  the  fact  that  the 
tenant  took  possession  originally  under  a  lease  legally  made. 

The  resolution  of  the  board  of  supervisors  is  not  sufilcient  to  au- 
thorize a  lease  to  be  made  to  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York.  This  can  only  be  done  by  a 
resolution  of  its  legislative  body,  namely,  the  common  council 
(People  t>.  Stout,  23  Barb.  838;  Baker  v.  Mayor,  0  Ahb,  Pr. 
82) ;  and  for  a  period  not  exceeding  five  years  {Charter,  §  18). 

1^6  board  of  supervisors  cannot  legislate  in  behalf  of  the  city. 
Persons  dealing  with  the  agents  of  a  municipal  corporation 
must  learn  the  nature  and  extent  of  such  agents'  authority 
(Hodges  V.  Bufitalo,  2  Denio,  110). 
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The  recorder  has  no  authority,  by  his  own  independent  action,  to 
impose  any  liability  upon  the  city  (Supervisors  of  Richmond 
County  V.  Ellis,  59  N.  Y.  620),  and  his  act,  in  continuing  in 
possession  of  the  premises  beyond  the  time  for  which  rent  was 
paid,  was  unauthorized,  and  no  claim  against  the  county  or  city 
of  New  York  can  be  predicated  thereon. 

> 

Before  Sedgwick  and  Speir,  JJ. 

Decided  Nbtember  8,  1879. 

Appeal  from  order  directing  verdict  for  the  defend- 
ant, exceptions  to  be  heard  in  the  first  instance,  at 
general  term. 

The  facts  in  the  case  appear  in  the  opinion  of  the 
court. 

Edmund  Oafflriy  Jr.^  attorney,  and  of  counsel,  for 
plaintiff,  urged : — I.  If  an  original  lease  was  legally 
made  in  1873,  by  which  the  corporation,  now  known  as 
the  mayor,  aldermen,  &c.,  was  made  liable  for  rent  for 
the  plaintiff's  premises,  the  liability  continued  under 
the  Revised  Statutes  relative  to  tenants  holding  over 
(Witt  0.  Mayor,  &c.,  fi  Hobt  248  ;  6  Id.  441 ;  Schuyler 
V,  Smith,  6X  N.  Y.  809 ;  Marqnart  v.  La  Farge,  6  DueVy 
669 ;  Taggart  v.  Roosevelt,  8  ffaw.  Pr.  141.)  If  the  orig- 
inal letting  was  by  parol,  the  obligation  for  rent  while 
holding  over  continned  in  same  manner,  and  the  alle- 
gation of  a  lease  in  writing  is  an  immaterial  variance 
(Thomas  v.  Nelson,  69  N.  Y.  118 ;  Dorr  v.  Barney,  18 
ffuTiy  269.)  If  the  obligation  to  pay  rent  was  origi- 
nally duly  contracted  by  written  lease  or  by  parol  let- 
ting on  behalf  of  the  board  of  supervisors,  the  obliga* 
tion  was  continued  to  the  '^  mayor,  aldei-men  and  com- 
monalty," and  they  are  properly  sued  for  this  holding 
over  since  1874  {Laws  1874,  p.  860,  c.  304 ;  Schenck  v. 
Mayor,  &c.,  67  N.  Y.  44.) 

II.  The  recorder  is,  and  was  in  1872,  an  oflS^cw  both  of 
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the  city  corporation  and  of  the  county  corporation,  and 
either  of  these  manioipalities  conld  legally  and  prop- 
erly, in  that  year,  have  made  a  lease  for  his  chambers 
for  official  business.  The  office  of  recorder  is  recog- 
nized in  every  charter  this  city  has  ever  had,  from 
the  Dongan  charter,  section  6,  to  that  of  1870,  section 
ll^.  By  chapter  488  of  the  Laws  of  1847,  in  section  4, 
it  was  provided  that  the  salary  of  the  recorder  should 
be  "fixed"  by  the  "board  of  supervisors  of  the  city 
and  county."  In  the  Code  of  1848,  section  9,  his  court 
is  not  recognized.  In  that  of  1849,  section  9,  subdi- 
vision 14,  seems  to  embrace  it ;  and  section  28  seems  to 
throw  upon  the  supervisors  the  duty  and  obligation  of 
providing  his  necessary  rooms  for  transaction  of  court 
business ;  but  many  duties  of  the  recorder,  requiring 
chamber  work,  outside  of  a  court,  as  such,  remained. 
By  Laws  of  1852,  p.  409,  c.  276,  it  is  provided  that 
"  the  board  of  supervisors  of  the  city  of  New  York" 
may  increase  his  salary,  and  by  Lams  of  1855,  c.  575, 
the  same  provision  is  re-enacted,  using  the  same  ex- 
pression as  to  the  board  being  that  of  the  city  and  not 
of  the  county.  In  none  of  this  legislation  does  there 
appear  to  be  any  express  enactment  as  to  the  source  of 
payment  of  this  salary.  In  1869  the  supervisors  made 
the  salary  of  the  recorder  equal  to  that  of  a  justice  of 
this  court.  Their  action  was  approved  by  the  legis- 
lature, as  follows  (1  Laws  1872,  p.  908):  "§2.  The 
resolution  of  the  board  of  supervisors  of  the  county 
of  New  York,  adopted  December  27,  1869,  and  ap- 
proved by  the  mayor  on  December  28,  1869,  respecting 
the  salary  of  the  recorder  and  city  judge,  by  the  terms 
of  which  it  was  made  equal  to  that  of  the  judges  of  the 
superior  and  common  pleas  courts  of  the  city  and 
county  of  New  York,  is  hereby  legalized.  ..." 
"  §  3.  No  other  compensation  shall  be  allowed  to  the 
recorder  or  city  judge  for  holding  any  other  court,  or  in 
dispossession  or  other  judicial  proceedings  appertain? 
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ing  to  their  office,  but  this  shall  not  prevent  the  board 
of  supervisors  from  providing  chambers  for  such 
judges.  .  .  "  Immediately  after  the  passage  of  this 
act  of  1872,  the  supervisors  passed  their  resolution,  and 
the  recoider  entered  into  the  occupation  of  the  plaint- 
iffs premises,  and  continued  to  use  them  for  his  offi- 
cial chamber  business,  until  after  May  1,  1877.  We 
have  then,  in  this  case,  an  officer  required  by  law  to 
perform  duties  under  the  city  charter,  which  implies 
that  the  city  provide  a  place  for  him  to  perform  the 
duties  in,  and  naturally  makes  the  expense  a  city 
charge.  This  is  the  precise  doctrine  laid  down  in  Witt 
V.  Mayor,  by  this  court,  where  the  rooms  were  hired 
for  the  use  of  the  street  commissioner,  who  was  an  of- 
ficer of  the  city.  We  have,  in  addition,  an  express  pro- 
vision of  the  legislature,  authorizing  the  providing  of 
chambers  for  the  recorder,  leaving  the  designation  of 
those  rooms  to  the  provision  of  the  supervisors,  but 
not  specifying  directly  that  the  board  of  supervisors 
must  hire  the  same,  nor  in  any  way  making  the  cost  of 
these  chambers  a  county  charge.  The  plaintiff  claims 
that  the  original  rent  of  these  premises  was  a  city 
charge,  authorized  by  law  to  be  contracted  by  resolu- 
tion of  the  board  of  supervisors. 

III.  The  recorder  entered  into  and  used  these  prem- 
ises under  a  valid  contract,  which  bo«nd  either  the 
city  corporation  or  the  county  corporation  to  pay  rent. 
Whichever  was  the  contracting  party,  the  defendant, 
since  1874,  is  estopped  from  denying  the  obligation, 
and  is  the  proper  party  defendant  under  the  chapter 
304  of  that  year.  The  resolution  of  the  board  of 
supervisors,  in  1872,  authorized  the  entry  and  occupa- 
tion by  the  recorder  at  the  municipal  expense.  The 
evidence  is  clear  that  the  auditor  had  before  him,  in 
1876,  a  lease  duly  executed  by  somebody.  This  lease 
so  referred  to  by  the  auditor  in  1876,  the  city  does  not 
produce  on  demand.     They  are  therefore  estopped  to 
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deny  its  due  execution.  All  this  vexatious  distinction 
between  the  dual  governments  is  done  away  with  by 
the  act  of  1874.  There  can  be  no  question  but  that  it 
is  the  mayor,  aldermen  and  commonalty  who  were 
holding  over,  and  liable  to  pay  on  that  account, 
whether  they  held  over  under  a  lease  made  in  the 
name  of  the  city  corporation  or  of  the  county  corpora- 
tion, or  on  a  lease  made  by  parol  in  the  name  of 
neither.  The  fact,  that  the  complaint  alleges  a  written 
lease  in  the  name  of  the  defendant  in  1872,  is  an 
immaterial  variance  from  any  one  of  the  three  hypoth- 
eses (Thomas  v.  Nelson,  69  JV.  T.  118).  The  corpora- 
tion relies  upon  the  decision  of  this  court  in  Farmers' 
Loan  and  Trust  Co.  x.  Mayor  (4  Bosw.  80).  In  that 
case  the  mayor  and  the  comptroller,  without  any  ordi- 
nance of  the  common  council  or  of  the  board  of  super- 
visors, or  any  legislative  enactment,  had  undertaken 
to  bind  the  city  corporation  by  a  lease  of  a  pier  for 
three  years  for  the  purpose  of  removing  offal.  After 
the  use  of  the  pier  had  continued  for  nearly  two  years, 
the  common  council,  by  due  ordinance,  directed  that  a 
public  pier  be  set  apart  for  the  purpose.  The  plaintiff 
was  paid  the  rent  up  to  May  1  after  the  passage  of  this 
ordinance,  and  the  action  was  to  recover  the  rent  under 
the  contract  of  lease  for  the  remaining  year  of  the 
term.  This  court  held  that  the  city  could  not  be  made 
liable  on  an  executory  contract  of  lease  for  that  pur- 
pose made  by  any  other  authority  than  an  ordinance 
of  the  common  council.  The  case  is  clearly  dis- 
tinguishable from  the  present  one.  This  original  hiring 
was  made  by  due  authority  of  the  board,  authorized 
by  act  of  legislature.  The  entry  and  occupation  of 
the  recorder  was  by  right,  and  legal.  The  claim  is  for 
holding  over,  which  is  a  quasi  trespass  (Schuyler  u. 
Smith,  61  N,  Y.  309). 

IV.  The  ordinance  passed  in  1876  does  not  amount 
to  any  defense.     In  the  first  place,  the  ordinance  was 


878  DAVIE8  «.  MAYOR,  Sso.  OP  N.  Y. 

Defendant's  Points. 

conditional  to  a  certain  extent  upon  the  provision 
which  the  commissioner  of  public  works  was  to  make, 
and  which  he  did  not  make ;  and,  in  the^next  place, 
the  ordinance  was  not  followed  by  vacation  of  the 
premises.  The  case  is  on  all  fonrs,  in  this  respect,  with 
Witt  V.  Mayor  {supra).  This  case  was  twice  argued 
and  carefully  considered  (Schnyler  v.  Smith,  61  N.  Y. 
816),  and  is  decisive  of  the  case  at  bar. 

William  C.  Whitney  and  2).  J.  Dean^  of  counsel, 
for  defendant,  urged:— I.  The  resolution  proven  on 
the  part  of  the  defendant  is  insufficient  to  authorize 
the  alleged  lease.  The  resolufion  purports  to  be  a 
resolution  adopted  by  the  board  of  supervisors,  acting 
in  behalf  of  the  coanty  of  Nev  York.  The  alleged 
lease  was  a  lease  made  by  the  mayor,  aldermen  and 
commonalty,  which  was  at  the  time,  May,  1872,  a  cor- 
poration independent  and  distinct  from  the  county.  A 
lease  on  behalf  of  the  city  can  be  authorized  only  by 
a  resolution  of  its  legislative  body,  to  wit :  the  com- 
mon council.  The  city  is  distinct  from  the  county  ; 
that  the  board  of  supervisors  cannot  legislate  in  behalf 
of  the  city,  is  established  by  abundant  authority  (Peo- 
ple V,  Edmonds,  15  Barb,  629 ;  Halstead  v.  Mayor,  8 
N.  r.  430  ;  Baker  «.  Mayor,  9  Abb.  Pr.  82  ;  White  t. 
Mayor,  2  N.  T.  Leg.  Obs.  26). 

IL  Conceding  that  the  resolufion  was  sufficient  to 
authorize  a  hiring  of  the  premises  in  behalf  of  the 
county,  and  that  the  city  has  become  liable  for  the 
debts  of  the  county,  the  resolution  limits  the  hiring  to 
a  term  of  one  year  from  May  1,  1872,  and  does  not 
authorize  the  occupation  of  the  premises  named  by  the 
recorder  beyond  that  time.  The  recorder  had  no  power, 
by  his  unauthorized  act,  to  impose  liability  upon  the 
city.  It  is  well  settled  that  no  liability  can  be  incurred 
by  the  officials  of  the  corporation,  payable  from  the 
public  treasury,  except  in  accordance  with  the  limita- 
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tions  of  law  ;  and  the  legislature  has  been  strict  and 
precise  in  defining  the  conditions  npon  which  the  in- 
debtedness against  the  corporation  can  be  established. 
The  power  to  lease  real  estate  for  corporate  purposes 
is  necessarily  inherent  in  the  corporation,  to  be  exer- 
cised throngh  the  common  council  and  is  limited  by 
section  18  of  the  charter,  providing  that  the  common 
council  should  have  no  power  to  take  a  lease  of  real 
estate  for  a  period  exceeding  five  years.  But  no 
authority  is  anywhere  given  to  any  offtcer  of  either  the 
city  or  county  to  incur  indebtedness  for  rent  of  real 
estate,  without  the  assent  of  the  legislative  body  of  the 
corporation.  As  to  the  period  of  occupancy  of  the 
premises  in  question  by  the  recorder,  subsequently  to 
May  1, 1873,  the  defendants  contend  that  such  occupa- 
tion was  not  authorized  by  any  resolution  either  of  the 
supervisors  or  of  the  common  council,  and  such  holding 
over  was  therefore  an  individual  act  of  the  recorder, 
unauthorized  by  law,  for  which  he  only,  and  not  the 
corporation,  is  responsible.  The  case  of  Farmers'  Loan 
and  Trust  Company  v.  Mayor  (8  Bosw,  80),  is  analogous 
to  the  case  at  bar.  The  judgment  in  that  case  was 
based  upon  the  well  established  principle  that  a  muni- 
cipal corporation  is  not  bound  by  the  unauthorized  act 
of  its  official,  which  is  illustrated  in  the  following 
cases:  McDonald  v.  Mayor,  4  Super.  CI.  177 ;  8.  C,  68 
N.  Y.  23  ;  Burns  v.  Mayor,  6  Id.  371 ;  Brady  v.  Mayor, 
20  Id.  312;  S.  C,  2  Bosw.  173;  Donovan  v.  Mayor, 
33  N.  Y.  291 ;  Hodges  v.  Buflfalo,  2  Denio,  112 ;  Ap- 
pleby V.  Mayor,  16  How.  Pr.  428  ;  Supervisors  v.  Bates, 
17  N.  Y.  242  ;  Smith  v.  Mayor,  10  Id.  538  ;  Ellis  v. 
Mayor,  1  Daly,  102  ;  Bonesteel  v.  Mayor,  22  N.  Y.  162  ; 
Dillon  on  Munlc.  Corp.  §§  272-381.  Even  in  a  case 
where  the  board  of  supemsors  had  audited  an  account 
presented  to  them,  and  the  money  directed  to  be  paid 
by  such  aadit  had  been  paid  to  the  claimant  thereof, 
and  it  appeared  that  the  claim  so  audited  was  not  a 
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legal  county  charge,  it  was  held  that  the  payment  of  the 
money  by  the  county  treasurer,  as  directed  by  the  board 
of  supervisors,  was  an  unauthorized  act  of  the  agent  of 
the  county,  and  did  not  bind  the  county  ;  and  that  au 
action  would  lie  to  recover  back  the  money  from  the  re- 
cipient thereof  (Supervisors  of  Richmond  v.  Ellis,  69  iT. 
T.  620).  It  therefore  follows  that  neither  the  county  of 
New  York,  nor  the  city  of  New  York,  could  be  bound 
by  the  unauthorized  act  of  the  recorder,  and  that  no 
claim  against  them  can  be  predicated  upon  such  act. 

III.  The  act  of  the  recorder  in  continuing  in  pos- 
session of  the  premises  named,  was  not  only  unauthor- 
ized by  any  resolution  of  the  common  council,  but  was 
in  contravention  of  a  specific  resolution  of  the  common 
council,  assigning  to  him  other  premises  for  his  cham- 
bers. When  the  corporation,  by  the  resolution  of  the 
common  council  designated  another  place  for  the  cham- 
bers of  the  recorder,  the  corporation  had  done  all  that  it 
was  called  upon  to  do  through  its  legislative  body,  in 
order  to  provide  the  accommodations  required  for  the 
recorder's  business.  The  resolution  repels  any  presump- 
tion of  assent  on  the  part  of  the  corporation  to  the  con- 
tinued occupation  of  the  plaintiff's  pi*emises,  by  the 
recorder,  and  also  repels  any  implication  of  authority  ex- 
isting in  the  recorder  to  hold  over.  That  the  premises 
named  in  the  resolution  of  the  common  council  were  not 
lit  ted  for  the  occupation  of  the  recorder  until  June  is  no 
legal  justificarion  to  him  in  continuing  to  occupy  the 
plaintiff's  premises.  It  was  his  business  to  vacate  the 
plaintiff's  premises,  and  use  the  premises  assigned  to 
him  by  the  common  council  as  well  as  he  could. 

By  the  Court. — Speir,  J. — The  plaintiff  claims  to 
recover  from  the  defendants  for  the  use  and  occcupa- 
tion  of  the  premises  in  question  for  the  four  quarters 
of  the  year,  from  November  1,  1876  to  November  1, 
1877,  as  a  tenant  holding  over  after  the  expiration  of  a 
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lease ;  that  the  defendants  were  made  liable  for  the 
rent  of  the  premises,  and  that  the  liability  continued 
under  the  Revised  Statutes  relative  to  tenants  holding 
over. 

As  the  answer  puts  in  issue  by  a  positive  denial,  the 
lease  claimed  to  have  been  executed  by  them,  the  first 
question  presented  on  the  threshold  of  the  case  is, 
was  any  such  lease  executed  ?  The  plaintiff,  to  prove 
the  lease,  gave  evidence  that  he  was  the  owner  of  the 
premises  for  a  term  of  years ;  tha  t  he  received  from  his 
authorized  agent  a  lease  of  the  premises,  executed  by 
the  mayor  in  behalf  of  the  city,  hiring  them  for  one 
year  from  May  1,  1872,  at  $2,000  a  year.  The  au- 
thority for  executing  the  lease  consisted  of  a  resolu- 
tion passed  by  the  board  of  supervisors.  May  13, 
1872.  At  that  time  a  lease  on  behalf  of  the  city  could 
only  be  authorized  by  a  resolution  of  the  common 
council,  its  legislative  body.  The  board  of  supervisors 
could  act  only  in  behalf  of  the  county  of  New  York, 
and  could  not  legislate  in  behalf  of  the  city,  which  is  a 
corporation  independent  and  distinct  from  frhe  county 
(People  ©.  Stout,  23  Barb,  338 ;  Baker  v.  Mayor,  &o., 
9  Abb.  Pr:  82). 

It  will  not  be  claimed  by  the  plaintiff's  counsel  that 
any  liability  is  incurred  by  the  defendants  under  the 
Revised  Statutes,  by  holding  over,  unless  the  tenant 
took  possession  under  a  lease  legally  made,  and  con- 
tinued in  possession  thereunder  by  permission  of  the 
defendant,  without  notice  The  lease  was  not  lawfully 
executed  by  any  one  having  authority.  Conceding 
that  the  resolution  was  sufficient  to  authorize  a  hiring 
of  the  premises  in  behalf  of  the  county,  and  that  the 
city  has  become  liable  for  the  debts  of  the  county,  the 
authority,  by  the  resolution,  limits  the  hiring  to  a 
term  of  one  year  from  May,  1872,  and  does  not  author- 
ize the  recorder  to  occupy  the  premises  beyond  that 
time.   The  recorder  has  no  authority,  by  his  own  inde-. 
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pendent  act,  to  impose  liability  upon  the  city  (Board 
of  Supervisors  of  Richmond  County  v.  Ellis,  59  N.  Y. 
620).  The  legislature  has  distinctly  defined  the  condi- 
tions upon  which  the  indebtedness  against  the  corpo- 
ration can  be  established.  Again,  the  power  to  lease 
real  estate  for  corporate  purposes  is  limited  by  the 
18th  section  of  the  charter,  and  can  be  exercised  only 
through  the  common  council,  and  they  have  no  power 
to  lease  real  estate  for  a  period  exceeding  five  years. 

The  main  reliance  of  the  plaintiff's  counsel  is  upon 
the  proposition  that  those  dealing  with  the  agents  of  a 
municipal  corporation  have  no  right  to  presume  that 
they  are  not  acting  within  the  line  of  their  duty,  and 
need  not  ascertain  the  nature  and  source  of  their 
authority.  Hence  the  assumption  that  the  recorder, 
having  acquired  possession  of  the  premises  for  a  year, 
either  by  a  written  or  verbal  lease  from  the  board  of 
supervisors,  the  obligation  was  continued  to  the  mayor, 
aldermen,  and  commonalty,  and  they  therefore  became 
liable  for  this  holding  over.  The  first  answer  to  this 
is,  that  there  was  no  authority  for  the  original  posses- 
sion, and  the  statute  relating  to  the  doctrine  of  holding 
over  has  no  application.  The  second  answer  is,  that  it 
is  fundamental  that  those  dealing  with  the  agents  of  a 
municipal  corporation  must  take  care  to  learn  the 
nature  and  extent  of  their  authority  (Hodges  t).  Buf- 
falo, 2  Denio,  110). 

There  is  no  presumption  of  assent  on  the  part  of 
the  corporation,  in  the  resolution  relied  upon,  that  the 
occupation  of  the  plaintiff's  premises  was  to  be  con- 
tinued, nor  does  it  imply  any  authority  existing  in  the 
recorder  to  hold  over. 

The  plaintiff's  exceptions  are  overruled,  and  judg- 
ment for  defendants  should  be  entered  on  the  verdict, 
•with  costs. 

Sedqwice,  J.,  concurred. 
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HERBERT  B.  FREEMAN,  Plaintiff  and  Re- 
spondent, V.  JOHN  M.  FALCONER,  Defend- 
ant AND  Appellant. 

Pabtt  nr  crtsbbst. 
Under  the  Code,  a  plaintijff  is  the  real  party  in  interest  when  he  has 

a  valid  transfer,  and  holds  the  legal  title  to  the  demand  that  is 

the  subject  of  the  action. 
It  is  not  necessary  that  there  should  be  any  valuable  consideration 

for  the  transfer  or  indorsement  of  the  demand  to  the  plaintiff. 
Tlie  defendant  is  fully  protected  by  a  payment  of  the  same,  on  a 

recovery  by  the  assignee  or  indorsee  of  the  demand. 
The  grounds  of  reversal  by  the  court  of  appeals,  of  the  case  of  Hays 

•.  Southgate  (10  Hun,  511),  not  applicable  to  this  case. 

Before  Speib  and  Fbeedman,  JJ. 

Bedded  November  8,  1879. 

Reargument  of  appeal  from  judgment  in  favor  of 
plaintiff,  and  from  order  denying  motion  for  new  trial.* 

Thomas  <fe  Wilder^  for  appellant. 
(7.  F.  Wells  J  for  respondent. 

By  the  CotTRT. — Speib,  J. — ^This  case  comes  before 
ns  for  reargument  in  pursuance  of  an  order  made  by 
the  general  term  of  this  court,  November  4,  1878. 

Upon  the  trial  it  appeared  that  the  notes  in  suit 
were  made  by  the  firm  of  J.  M.  Falconer  &  Co.,  to  the 
order  of  Manning,  Bowman  &  Co.,  who  especially  in- 
dorsed them  to  the  plaintiff  and  directed  payment  to 
his  order. 

The  defendant  John  M.  Falconer  offered  to  prove 
that  the  payees  named  in  the  notes,  Manning,  Bowman 
&  Co.,  were  the  real  owners  thereof,  and  that  the  plaint- 

*  See  44  Super.  Ct.  183,  579. 
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iff  held  them  merely  as  their  agent  and  for  the  par- 
pose  of  collecting  and  remitting  the  proceeds.  The 
evidence  \vas  excluded,  and  the  defendant  excepted. 

The  appellant's  motion  for  a  reargument  was  granted 
by  the  general  term  before  whom  the  case  was  argued, 
chiefly  on  the  ground  that  the  case  of  Hays  v.  South- 
gate  (10  Hun,  511),  had  been  reversed  by  the  court  of 
appeals,  upon  which  it  was  claimed  the  court  relied, 
and  also  in  view  of  the  later  decision  of  Taylor  v.  Sar- 
gent, reported  in  6  Weekly  Digest. 

We  see  no  ground  for  the  reversal.  The  whole 
case  was  properly  disposed  of  by  the  trial  judge,  and 
the  review  and  decision  of  the  general  term  must 
stand. 

The  question  upon  which  the  reargument  was  or- 
dered, related  to  the  plaintiff's  title,  whether  he  was  the 
real  party  in  interest.  A  plaintiff  is  the  real  party  in 
interest  under  the  Code,  if  he  has  a  valid  transfer  as 
against  the  assignor,  and  holds  the  legal  title  to  the  de- 
mand. It  is  not  disputed  but  that  the  notes  were  made 
by  John  M.  Falconer  &  Co.,  to  the  order  of  Manning, 
Bowman  &  Co.,  who  especially  indorsed  them  to  the 
plaintiff.  No  question  was  made  that  they  were  not  de- 
livered to  the  plaintiff  for  the  purpose  of  collection.  It 
is  not  ^ecessa^y  there  should  be  any  consideration  for 
the  indorsement ;  the  assignors  could  give  the  demand  to 
the  plaintiff",  or  sell  it  to  him  for  a  merely  nominal  con- 
sideration, or  without  any  consideration.  It  is  enough 
that  if  the  plaintiff  has  the  legal  title  to  the  demand, 
the  defendant  is  protected  by  a  payment  to  and  a  re- 
covery by  the  assignee.  The  questions  raised  by  the 
decision  of  the  court  of  appeals  reversing  Hays  v. 
Hathorn,  are  not  presented  here.  The  issue  there 
was  that  the  note  was  not  the  property  of  the  plaintiff, 
for  the  reason  that  it  had  never  been  transferred  to 
him — that  he  had  no  title,  legal  or  equitable,  to  the 
note,  and  no  right  as  owner  to  the  possession.    The 
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Williamson,  for  $44,000,  a  tract  of  land  in  the  State  of 
New  Jersey,  to  be  paid  $10,000  in  cash,  and  the  balance 
to  be  secured  by  bond  and  mortgage  upon  the  property 
purchased.  On  January  8,  following,  an  agreement  was 
entei-ed  into  between  Kennedy,  Hutchinson  and  Wil- 
liamson, by  the  terms  of  which  the  title  to  said 
premises  was  to  be  taken  in  the  name  of  Williamson, 
he  to  render  an  account  of  the  same  in  the  proportions 
i  therein  specified,  Kennedy  and   Hutchinson  to  jyay 

their  proportion  of  all  moneys  which  should  be  neces- 
sary to  carry  out  said  contract,  and  for  disbursements 
in  preparing  said  lands  for  market,  and  to  assume  their 
proportion  of  the  mortgage  to  be  given  for  the  pur- 
chase of  the  same — being  Kennedy,  one-half ;  Hutchin- 
son, one-quarter;  and  Williamson,  one-quarter.  On 
June  1,  1872,  plaintiff  executed  and  delivered  to  Wil- 
liamson a  deed  of  the  premises,  and  took  from  him,  in 
part  f)ayment  therefor,  his  bond  to  secure  $35,383,  and 
interest  secured  by  a  mortgage  upon  the  premises  so 
conveyed.  Thereafter  all  the  premises,  excepting  a 
"  house  lot,"  was  laid  out  into  blocks  and  lots — a  num- 
ber of  lots  were  sold  by  Williamson — plaintiff  releasing 
them  from  his  mortgage  upon  being  paid  a  sufficient 
part  of  the  consideration. 

On  September  23,  1874,  Williamson  conveyed,  for  a 
nominal  consideration,  to  Kennedy  and  Hutchinson, 
their  interest  in  the  remainder  of  this  tract,  being  to 
Kennedy  one-half,  and  to  Hutcliinson  one-fourth. 
This  deed  contained  this  provision :  "  The  proportional 
parts  of  all  which,"  referring,  among  other  things,  to 
the  mortgage  in  question  made  to  plaintiff,  '^  according 
to  the  undivided  shares  and  portions  of  the  said  parties 
of  the  second  part  to  these  presents  are  hereby  assumed 
and  agreed  to  be  paid  by  the  said  parties  of  the  second 
part  to  these  presents,  as  part  of  the  consideration  or 
purchase  money  for  the  said  undivided  shares  and  por- 
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The  promise  made  by  Kennedy  and  Hutchinson  to 
Williamson,  was  in  effect  a  promise  made  by  them 
upon  a  valid  consideration  for  the  benefit  of  the  plaint- 
iJBC,  and  comes  within  the  principle  illustrated  by  the 
example  so  frequently  cited  and  concisely  stated, 
'^  That  when  a  promise  is  made  to  one  for  the  benefit  of 
another,  he  for  whose  benefit  it  is  made  may  bring  an 
action  for  its  breach."  It  has  been,  therefore,  well  set- 
tled that  in  such  a  case  the  action  will  lie  in  the  name 
of  the  creditor  for  whose  benefit  the  promise  was  made. 
The  plaintiff  here  is  such  a  creditor  ;  and  it  is  equally 
well  settled  that  he  may  pursue  this  remedy  without 
foreclosing  the  mortgage  and  without  joining  the  mort- 
gagee as  defendant. 

It  is  insisted  by  the  defendant  that  with  a  full 
knowledge  of  all  the  circumstances  in  the  case,  and  of 
the  respective  rights  of  the  parties  on  the  part  of  the 
plaintiff  and  Williamson,  the  individual  obligation  of 
Williamson  was  accepted  by  the  plaintiff  instead  of 
the  joint  obligation  of  the  three,  and  is  in  effect  an 
accord  and  satisfaction  of  all  claims  against  Kennedy 
and  Hutchinson.  The  answer  to  this  is,  there  was  no 
controversy  then  between  the  parties  to  settle,  nor  was 
the  debt  secured  to  be  paid  to  the  plaintiff"  satisfied  or 
attempted  to  be  by  any  one.  It  is  also  urged  that 
under  the  original  agreement  the  plaintiff  was  entitled 
and  could  have  demanded  the  bond  of  the  three  par- 
ties for  the  balance  of  the  purchase-money,  and  that 
he  chose  to  abandon  his  right  to  accept  the  individual 
bond  of  Williamson,  and  that,  therefore,  he  has  no 
claim  against  the  other  two.  It  is  enough  that  the 
plaintiff  did  not  release  the  defendants  from  their 
promise ;  and  whether  he  could  or  not  is  a  question 
not  now  involved.  He  could  not  well  discharge  the 
promise  before  suit  made,  as  it  was  for  the  plaintiff's 
benefit,  and^  in  accordance  with  legal  presumption, 
accepted  by  him  until  his  dissent  was  shown.    Under 
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tained  an  order  of  arrest.  Defeodantd  Schmidt  and  Specht  exe- 
cuted with  Moltz  the  usual  undertakio^-  Afterwards,  and 
during  the  absence  of  Moltz  from  the  State,  Wettig  obtained  a 
judgment  for  costs  in  the  common  pleas  action  against  Moltz  for 
non-prosecution,  and  then  commenced  this  action  on  the  under- 
taking against  the  defendants,  and  obtained  judgment  therein. 
After  this,  Moltz  moved  in  the  common  pleas,  to  vacate  and 
set  aside  the  judgment  taken  by  default  by  Wettig  against  him, 
and  the  motion  was  granted.  Subsequently,  the  defendants 
herein  moved  to  vacate  the  judgment  against  them  in  this 
action,  and  for  a  new  trial.^ 

Held,  by  the  court,  this  motion  for  relief  in  this  action  was  ad- 
dressed to  the  discretion  of  the  court,  and  should  have  been 
granted. 

Sureties  are  always  entitled  to  equitable  protection  from  the 
courts,  and  should  never  be  compelled  to  pay,  in  a  case  in 
which  their  principal  is  under  no  liability. 

When  Moltz  was  relieved  from  the  judgment  in  the  common 
pleas  action,  the  defendants  in  this  action  became  entitled  in 
equity  to  relief  in  this  action  to  an  equal  extent. 

Before  Speir  and  Freedman,  JJ. 

Decided  November  3,  1879. 

In  the  month  of  April,  1871,  the  defendant,  F.  C. 
Moltz,  commenced  an  action  of  crim.  con.  against  the 
plaintiff  herein,  in  the  court  of  common  pleas,  for  the 
city  and  county  of  New  York.  The  plaintiff  herein 
was  arrested,  after  an  undertaking  on  order  of  arrest 
had  been  executed,  which  was  signed  by  F.  C.  Moltz 
as  principal,  and  F.  W.  Specht  and  John  M.  Schqiidt 
as  sureties. 

In  the  month  of  April,  1871,  the  defendant,  F.  C. 
Moltz,  commenced  an  action  for  divorce  from  his  then 
said  wife,  Augusta  B.  Moltz,  on  the  ground  of  her 
adulterous  intercourse  with  the  plaintiff  herein,  and 
obtained  such  divorce  May  16,  1871.  About  this  time 
Moltz,  on  account  of  his  business,  was  obliged  to  leave 
this  city.  In  April,  1878,  a  motion  was  made  by  the 
attorney  tor  £.  F.  Wettig,  defendant  in  court  of  com- 
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themselves  that  it  Edward  P.  Wett 
in  the  action  brought  in  the  court  o 
should  recover  judgment  therein,  Fp 
the  plaintiff,  wonld  pay  all  costs 
awarded  to  said  defendant,  and  ail  c 
might  sustain  by  reason  of  the  arrei 
consequence  of  the  dismissal  of  the 
plaint  for  want  of  prosecntion,  the  i 
did  recover  a  jndgment  for  costs,  am 
pay  the  same,  the  obligors  who  h 
undertaking  became  prirna  facie  liat 
bility  is  not  an  absolute  one,  if  thi 
recovered  by  Wettig  does  not  repres 
mination  of  the  rights  of  the  parties 

As  long  as  the  parties  acquiesced 
existed  to  the  prosecntion  of  a  8u,it 
taking.  The  court  of  common  pleas, 
l)Ower,  in  its  discretion,  to  vacate  the 
allow  the  plaintiff  to  come  in  and  j 
cause  shown  this  power  was  exercia 
ment  vacated.  If  this  had  happene 
raencement  of  the  action  in  this  cour 
upon  being  sued,  could  have  set  it  u 
defense.  If  it  had  happened  after 
court  might  have  allowed  them  to  se 
supplemental  answer.  It  happened,  I 
recovery  of  the  judgment  in  this  con 
stance  constituted  no  bar  to  the  mo 
bu^nly  went  to  the  question  of  term 

In  ray  judgmeit,  relief  in  some  f 
been  granted.  Sureties  are  always  s 
ble  protection,  and  they  should  not 
pay  in  ;i  case  in  which  their  princips 
bility.  Even  in  the  case  of  a  suit  broi 
taking  on  appeal  to  the  general  term, 
provisions  of  the  former  Code,  as  thej 
1862,  the  fact  of  the  perfection  of  a  : 
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PHILIP  HERRMAN,  Plaintiff,  d.  THE  ADRIATIC 
FIRE  INSURANCE  COMPANY,  Defendant. 

InSTTKANGE  FOLICT. 

In  the  case  at  bar  the  policy  covered  several  buildings  and  their 
contents,  and  contained  this  clause:  ^'If  the  above-mentioned 
premises  shall  become  vacant  or  unoccupied,  and  so  remain  for 
more  than  thirty  d&ys,  without  notice  to  and  consent  of  this 
company  in  writing    ....     this  policy  shall  be  void."* 

It  appeared  tlmt  the  dwelling>hou8e  that  was  destroyed  by  fire  had 
been  unoccupied,  so  as  to  fall  within  this  clause,  while  another 
building,  used  as  a  dwelling-house,  and  forming  a  part  of  the 
premises  insured^  had  been  occupied  continuously. 

Held,  by  the  court,  that  the  word  **  premises,"  in  this  condition  or 
clause  of  the  policy,  covers  the  whole  property  insured — d  well- 
ings,  out-houses  and  appurtenances  together  forming  one  estab- 
lishment— and  unless  the  whole  premises  became  unoccupied,  the 
condition  of  the  policy  remained  unbroken. 

The  meaning  and  effect  of  the  words  "  occupied  "  or  '*  unoccupied," 
considered  and  discussed,  and  the  cases  and  decisions  bearing 
upon  the  same  fully  reviewed  and  discussed  in  the  opinion  of 
the  court. 

Before  Sedgwick  and  Freedman,  JJ. 

Decided  November  8,  1879. 

Exceptions  ordered  to  be  heard  at  general  term,  in 
the  first  instance,  upon  the  direction  of  a  verdict  for 
the  defendant. 

iV.  B.  Hbxiej  attorney,  for  plaintiff. 

Foster  &  Thomson^  attorneys,  for  defendant. 

By  the  Court. — Freedman,  J. — At  the  trial  a 
verdict  was  directed  upon  the  evidence  of  the  plaintiff, 
in  favor  of  the  defendant,  and  plaintiff's  exception  to 
such  ruling  was  ordered  to  be  heard  in  the  first 
instance  at  the  general  term.  This  disposition  of  the 
case  presents  for  review  the  single  question,  whether, 
upon  plaintiff's  own  showing,  it  affirmatively  appeared 
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upon  a  policy  of  insurance  upon  a  wooden  building 
used  as  a  trip-hammer  shop,  and  in  which  the  defense 
interposed  was  non-occupancy  for  over  thirty  days,  by 
which  the  policy  by  its  terms  became  void,  the  court 
charged  as  follows : 

*'It  is  not  sufficient  to  constitute  occupancy,  tha,t 
the  tools  remained  in  the  shop,  and  that  the  plaintififs 
son  went  through  the  shop  almost  every  day  to  look 
around  and  see  if  things  were  right ;  but  some  prac- 
tical use  must  have  been  made  of  the  building,  and  if 
it  thus  remained  without  any  practical  use  for  the 
space  of  thirty  days,  it  was,  within  the  meaning  of 
the  policy,  an  unoccupied  building  for  that  time,  and 
the  policy  became  void." 

On  appeal  this  view  was  sustained,  and  the  excep- 
tions overruled. 

In  Paine  v.  Agricultural  Ins.  Co.  (5  T.  <6  C.  619), 
the  policy  provided,  that  in  case  the  premises  should 
be  sold  and  possession  given,  or  the  house  left  unoccu- 
pied, without  giving  immediate  notice  to  the  company, 
the  policy  shall  cease,  and  be  of  no  force  and  effect  ? 

The  plaintiff  having  been  separated  from  his  wife, 
and  being  in  ill  health,  left  the  dwelling-house  insured, 
in  the  middle  of  January,  and  removed  to  the  house 
of  his  son,  in  Albion,  about  twenty  miles  distant,  and 
continued  to  board  with  his  son  until  March  30, 
when  the  Are  occurred.  No  one  inhabited  the  dwelling- 
house  during  plaintiff's  absence,  except  one  night, 
when  the  plaintiff  slept  there.  Plaintiff,  on  his 
removal  to  Albion,  left  all  his  household  goods  and 
effects  in  the  house  in  the  same  condition  as  when  he 
lived  in  it,  and  during  his  absence  visited  the  house  on 
different  occasions,  and  maintained  a  general  super- 
vision over  it. 

The  referee,  on  this  state  of  facts,  held  that  the 
house  was  not  unoccupied,  within  the  clause  of  the 
policy. 
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an  action  of  contract  apon  a  policy  of  insurance  against 
loss  by  Are  on  a  ^^  d welling- hoase"  and  a  ^'  barn  near 
by."  The  application  described  the  premises  as  used 
by  the  assured  for  farming  purposes.  The  policy  pro- 
vided that  '^buildings  unoccupied  are  not  covered  by 
this  policy,  unless  insured  as  such.''  The  dwelling- 
house  was  only  used  by  the  assured  and  his  servants, 
for  the  purpose  of  taking  their  meals  there  when 
engaged  in  carrying  on  a  contiguous  farm,  and  the  barn 
was  only  used  for  the  purpose  of  storing  hay  and  farming 
tools.  Colt,  J. :  *'The  policy  expressly  declares  upon 
its  face,  that  buildings  unoccupied  are  not  covered, 
unless  insured  as  sug|l.  This  is  descriptive  of  the  sub- 
ject-matter of  the  insurance.  It  is  a  stipulation  on  the 
truth  and  fultilllnent  of  which  the  contract  depends, 
and  the  insurer  has  a  right  to  insist  on  a  strict  com- 
pliance. It  is  decisive  of  this  case  ....  for  the  facts 
stated  do  not  show  an  occupancy  of  either  the  house  or 
barn,  within  the  meaning  of  the  policy.  Occupancy, 
as  applied  to  such  buildings,  implies  an  actual  use  of 
the  house  as  a  dwelling-place,  and  such  use  of  the  barn 
as  is  ordinarily  incident  to  a  barn  belonging  to  an  occu-- 
pied  house,  or  at  least  something  more  than  a  use  of  it 
for  mere  storage. 

"  The  insurer  has  a  right,  by  the  terms  of  the  policy, 
to  the  care  and  supervision  which  is  involved  in  such 
an  oceupancy." 
"^•"T^udgment  was  given  for  the  defendant. 

In  the  case  of  Gibbs  v.  Continental  Fire  Ins.  Co.  (13 
Hun^  611-620),  the  policy  contained  a  provision,  that 
should  the  premises  become  unoccupied,  without  the 
consent  of  the  company,  this  policy  shall  be  void.  The 
plaintiflf  had  slept  at  night,  for  some  time,  but  for  how 
long  did  not  clearly  appear,  at  the  house  of  her  daugh- 
ter, which  next  adjoined  that  occupied  by  the  plaintiflf, 
but  she  had  never  abandoned  the  premises,  and> 
although  lodging  at  her  daughter's  house,  her  fur- 


■^ 


400    HERRMAN  v,  THE  ADRIATIC  PIRE  INSURANCE  CO. 
Opinion  of  the  Court,  by  Frbbdman,  J. 

\ 

by  St  farmer  in  plaintiff's  employ,  who  received  as  part 
of  his  compensation  the  use  of  the  smaller  dwelling 
mentioned  in  the  policy,  and  who,  with  his  wife  and 
children  and  a  gardener,  lived  upon  it  throughout  the 
entire  year.  •  The  plaintiff,  who  does  business  in  the 
city  of  New  York,  with  his  wife  and  children,  actually 
lived  upon  it  during  the  summer  and  part  of  the  fall 
only.  About  November  20, 1876,  the  plaintiff,  with  his 
family,  left  the  premises  and  returned  to  his  city  resi- 
dence to  remain  there  for  the  winter,  leaving  in  the 
main  dwelling  tnentioned  in  the  policy  his  piano  and 
all  his  furniture,  cooking  utensils,  beds,  mattresses, 
and  the  summer  clothing  of  himself  and  family.  All 
the  premises  insured  and  the  property  remaining 
therein  were  left  in  charge  of  the  farmer.  As  already 
stated,  this  farmer  and  his  family  resided  in  the  frame 
dwelling  mentioned  in  the  policy,  and  during  the 
absence  of  the  plaintiff  and  his  family  they  had  pe;- 
mission  to  live  in  the  main  dwelling,  of  which  they 
had  the  key.  It  was  the  particular  duty  of  the  farmer 
to  see  that  the  main  dwelling,  which  could  be  seen 
from  the  farmhouse,  was  well  ventilated  and  properly 
watched,  and  he,  or  some  member  of  his  family,  regu- 
larly once  a  week  did  go  into  and  through  it,  and  open 
all  the  windows  for  the  purpose  of  ventilation.  The 
house  was  then  carefully  closed  again,  the  windows 
bolted  on  the  inside  and  tirmly  secured,  and  the  outer 
door  locked,  and,  thus  secured,  the  house  was  left  for 
the  ensuing  week.  The  plaintiff,  generally  in  company 
with  his  wife,  visited  the  premivses  once  a  fortnight,  to 
see  that  the  farmer  took  good  care  of  them.  The 
plaintiff  was  in  the  habit,  on  these  visits,  of  opening 
the  main  dwelling,  going  through  the  rooms,  and  every- 
thing therein  ;  but  neither  he  nor  his  wife,  nor  any 
other  member  of  his  family,  passed  a  night  in  the 
house  during  the  winter  preceding  the  fire.  About 
three  days  before  the  fire  the  plaintiff  and  his  wife 
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writing,  the  policy  should  be  void  as  to  the  bailding  so 
becoming  and  remaining  unoccupied,  there  would,  upon 
the  evidence,  and  such  of  the  authorities  as  seem  to 
hold  that  in  such  a  case  the  occupation  called  for  is  an 
occupation  in  the  popular,  and  not  the  legal,  sense  of 
the  term,  be  room  for  argument  that,  at  least  as  to  the 
main  dwelling,  the  policy  had  ceased  to  exist.  It  may 
also  be  conceded,  as  a  general  rule,  that  if,  under  a 
policy,  the  contract  of  insurance  comes  to  an  end  with 
regard  to  the  main  dwelling,  by  reason  of  non-occupa- 
tion, it  also  comes  to  an  end  with  regard  to  such  of  the 
outbuildings  as  are  so  connected  with  the  main  build- 
ing that  they  cannot  be  deemed  occupied  for  any  prac- 
tical x)urpose  as  long  as  the  main  building  is  and 
remains  unoccupied. 

But  the  difficulty  in  the  present  case  is  that  the 
word  *' premises"  covers  the  whole  property  insured, 
dwellings,  outhouses,  and  appurtenances,  together 
composing  one  establishment,  the  farm  of  the  plaintiff ; 
and  unless  the  whole  premises  became  unoccupied,  the 
condition  was  not  broken.  The  condition  is  invoked 
to  create  a  forfeiture,  and  in  such  a  case  the  rule  is  that 
it  is  to  be  strictly  construed  against  the  underwriter. 
The  precise  question  arose  in  Bryan  v.  Peabody  Ins. 
Co.  (8  West  Va.  605).  The  policy  was  upon  ''a  two- 
story  frame  building,  standing  on  leased  ground, 
25x50  feet ;  also  one-story  frame,  12x16  feet,  occupied 
as  a  hardware  store  and  dwelling,  situated  in  the  town 
of  Antwerp,  Clarion  county,  Pa.,  and  stock  of  mer- 
chandise, consisting  principally  of  hardware,  oil-well 
supplies,  and  pipe-coupling  machines,  all  contained  on 
first  floor  of  the  above  building."  The  clause  as  to 
vacancy  or  non-occupation  was  precisely  like  the  one 
now  before  the  court,  and  the  proof  showed  that  the 
dwelling  part  of  the  building,  last  described,  had  become 
and  remained  vacant  for  more  than  thirty  days  preced- 
ing the  fire.    In  delivering  the  opinion  of  the  supreme 
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Statement  of  the  Case. 


THE  BANK  FOR  SAVINGS  IN  THE  CITY  OF  NEW 
YORK,  Plaintiff  and  Respondent,  v.  MARTIN 
FRANK,  sDefendant  and  Appellant. 

MOBTOAOBS  ON  REAL  ESTATE — PRIORITY  OF  I.IEN,  A8  BETWEEN  TWO 
T7P0N  THE  8AMB  PREMISES,  BY  AGREEMENT  OF  PARTIES  IN  INTEREST 
— BONA  FIDE  PORCH ASERS  OF— RECORDINO  ACT. 

An  assignee  of  a  mortgage  must  take  it  subject  to  the  equities 
attending  the  original  transaction,  and  such  equities  may  exist 
in  favor  of  the  mortgagor,  or  in  favor  of  third  persons  (Trustees 
Union  College  v.  Wheeler,  61  iV.  T.  88 ;  Greene  v.  Warwick,  64 
Id.  220;  Crane  v.  Turner,  67  Id.  437).  The  assignee  cannot 
defeat  such  equities  by  showing  that  he  is  a  ^a^«  purchaser 
for  a  valuable  consideration.  It  is  immaterial  that  he  had  no 
notice  of  their  existence  at  the  time  of  the  assignment. 

But  where  a  mortgage  had  a  valid  inception  as  a  subsisting  dnd 
enforceable  lien  iu  the  hands  of  the  mortgtigee,  to  the  full  extent 
of  its  face,  equities  arising  thereafter  stand  upon  a  different 
footing,  and  must  be  disposed  of  upon  such  other  principles  of 
public  policy,  or  according  to  such  statutory  requirements,  as 
the  facts  of  the  particular  case  may  call  for  (See  cases  cited  and 
discussed  in  the  opinion). 
•  An  assignment  of  a  mortgage  is  a  conveyance  within  the  meaning 
of  the  statute,  and  since  the  Revised  Statutes  of  1830,  the  first 
assignee  of  a  mortgage,  in  order  to  j>rotect  himself  against  a  sub- 
sequent honafide  purcliaser  of  the  mortgage  (whose  assignment 
may  be  first  recorded),  must  record  his  assignment  (Vauderkemp 
V.  Shelton,  11  Paige^  28,  and  Campbell  v.  Vedder,  3  Keyes,  174). 

The  protection  of  the  statute  extends  only  to  purchasers  in  good 
faith  and  for  a  valuable  consideration,  parted  with  on  the 
strength  of  the  conveyance  (De  Lancy  v.  Stearns,  60  N.  T. 
157);  nor  is  the  parting  with  such  valuable  consideration  sufiS- 
cient  in  the  alaenee  of  good  faith,  which  cannot  be  said  to  exist 
in  case  of  notice  of  a  prior  conveyance,  &c. 

In  the  case  at  bar,  an  agreement  for  a  valuable  consideration  was 
made  between  the  plaintiff  and  defendant's  assignor,  by  which 
defendant's  said  assignor  agreed  to  waive  the  priority  of  his 
mortgage  upon  the  premises  in  question  (being  the  mortgage 
thereafter  sold  by  him  to  defendant),  in  favor  of  a  mortgage 
to  be  given  upon  the  same  premises  to  the  plaintiff. 
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lat  such  aa  agTeement  is  not  entitled  to  be  recorded  under 
tatutea,  and  if  recorded,  is  not  conatructiTe  notibe  to  any 

but  if  ao  entitled,  it  abouM  be  recorded  in  the  book  of 
gages.  Whether  such  a  contract  as  the  above,  which 
Is  unrecorded  in  law,  does,  in  view  of  the  facta  in  this 

run  with  the  mortgage,  so  that  the  mortgagee  cannot  sub- 
entl;  assign,'  even  to  a  bona  Jidt  purchaser  for  full  value, 
I  than  his  own  rights,  qwvre. 

■  eottrt  held,  in  the  case  at  bar,  that  the  knowledge  the  de> 
ant  had  of  the  above  agreement,  through  hia  ottomey,  was 
ralent  in  law  to  notice. 

Before  Sedgwick  and  Speir,  JJ. 

Decided  November  8,  18T9. 

\\  by  defendant  from  jndgment  of  the  special 
be  facts  of  the  case  enfficieotly  appear  in  the 
)f  the  court. 

Wagner,  for  appellant. 

(J  <t-  Cadwalader,  attorneys  for  respondent ; 
Cadwalader,  of  counsel. 

Curiam. — Jndgment  affirmed,  with  coats, 
opinion  of  Judge  Freedman  at  special  term. 

allowing  is  the  opinion  of  the  court  below ; 
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:n  Frank,  and  others. 


Martin  Prank 


LNK  FOR  Savings,  and 
others. 


At  Special  Teem. 
OMAN,  J. — These  twoactions,  which  were  tried 
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together,  were  commenced  to  foreclose  mortgages  on  the 
same  property,  and  the  question  between  the  Bank  for 
Savings  and  Martin  Frank,  as  the  holders  of  the  mort- 
gages, is,  which  of  the"  said  mortgages  shall  have  pri- 
ority. There  can  be  no  doubt  that  the  real  agreement 
between  the  bank  and  Wolflf,  the  assignor  of  Frank,  was 
that  WolfE  should  waive  the  priority  of  his  mortgage 
upon  the  premises  in  question  in  favor  of  a  mortgage 
to  be  given  by  Eppensteiner  to  the  bank  upon  the  same 
premises,  to  secure  the  payment  of  the  sum  of  $7,000. 

To  carry  such  agreement  into  effect,  Wolff,  on 
November  15,  1869,  for  a  valuable  consideration,  exe- 
cuted under  his  hand  and  seal,  and  delivered  to  the 
bank,  an  instrument  in  writing,  purporting  to  contain 
such  waiver,  which  was  recorded  November  22,  1869, 
in  Liber  1113  of  Conveyances,  page  625. 

Upon  the  faith  of  said  agreement  and  instrument, 
the  bank  advanced  to  Eppensteiner  the  said  sum  of 
$7,000,  and  out  of  that  amount  the  sum  of  $6,827.62 
was  used  in  paying  off  and  discharging  a  mortgage 
upon  the  same  premises,  held  by  Phillip  0.  Harmon, 
and  others,  which  was  prior  in  point  of  date  and  record 
to  Wolff's  mortgage.  As  the  real  agreement  for  the 
purposes  of  these  actions  must  be  deemed  to  have 
become  merged  in  the  written  one,  it  is  important  to 
consider  what  rights  the  bank  acquired  under  and  by 
virtue  of  this  written  instrument  and  the  recording 
thereof,  as  against  a  subsequent  assignee  of  Wolff's 
mortgage,  whose  assignment  was  duly  recorded. 

In  terms  and  effect  it  was  a  mere  personal  contract 
between  two  holders  of  mortgages  for  the  postpone- 
ment of  one  mortgage  to  the  other. 

No  interest  in  the  mortgaged  premises,  nor  any 
right,  title  or  interest  in  or  to  the  prior  bond  and 
mortgage,  was  transferred  thereby. 

It  did  not  operate  as  a  release,  for  the  whole  prem- 
ises continued  subject  to  Wolff's  mortgage. 
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in  substAnce,  a  stipalation  as  to  the  law  of 
not  as  regards  anytbiog  entering  into  or 
the  debt  or  the  security— for  both  the  debt 
ien  of  the  mortgage  were  to  i-emain,  but  in 
t  priority  simply, 
n  agreement  was  held  to  be  one  that  is  not 

0  be  recorded  under  the  statute,  and  hence 

1  thereof  is  not  constructive  notice  to  any- 
lig  V.  Maass,  S8  N.  T.  191). 

it  had  been  thus  entitled,  it  should  have  been 
n  the  book  of  mortgages,  and  not  in  the  book 
ances,  in  order  to  make  the  record  effectual 
subsequent  bona  Jide  assignees  or  purchas- 
;he  mortgage,  for  the  statute  (1  R.  S.  766,  §  2) 
at  diflfei-ent  sets  of  books  shall  be  provided 
:cording  of  deeds  and  mortgages,  in  one  of 
3  all  conveyances  absolute  in  their  terms  and 
ded  as  mortgages,  or  as  securities  in  the 
morlgages,  shall  be  recorded,  and  in  the 
iuch  mortgages  and  securities  shall  be  record- 

I'er,  the  mortgage  whose  priority  Wolff  has 
waive,  was  a  mortgage  recorded  on  April  1, 
Aher  258  of  Mortgages,  page  2B8  ;  but  this 
he  described  in  the  written  instrument  as  a 
recorded  on  April  16,  1868,  in  Liber  1049 
ges,  page  261. 

aspect  of  the  case,  therefore,  can  the  bank 
r  benefit  from  the  mere  recording  of  the  said 
9tmment  as  against  Martin  Frank  as  subse- 
gnee  of  Wolff,  whose  assignment  was  duly 
provided  Frank  was  a  purchaser  in  good 
for  a  valuable  consideration.  It  is  insisted, 
bat  Martin  Frank  could  only  buy  what  Wolff 
I,  and  that  he  stands  in  the  latter's  shoes, 
ineral  rule  undoubtedly  is,  that  a  seller  or 
)f  chattels  or  choses  in  action,  can  give  no 
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Other  or  better  title  than  he  himself  has ;  and  that  the 
purchaser  or  assignee  must  be  content  to  stand  in  his 
place,  and  to  accept  his  title ;  and  that  consequently 
one  who  takes  an  assignment  of  a  bond  and  mortgage 
as  Mrs.  Burchard  did,  in  Shafer  v,  Reiley  (50  N.  Y.  61), 
takes  it  subject  not  only  to  any  latent  equities  that 
exist  in  favor  of  the  mortgagor,  but  also  subject  to  the 
like  equities  in  favor  of  third  persons  and  strangers. 

In  the  case  last  I'eferred  to,  whatever  vitality  the 
mortgage  had,  was  by  reason  of  the  purchase  of  it  by, 
and  the  assignment  to,  Mrs.  Burchard.  It  took  effect 
only  as  a  mortgage  by  its  delivery  to  her,  and  hence  it 
was  held  that  she  took  it  subject  to  GriflSn's  mechanic's 
lien,  which  had  been  perfected  j^ursuant  to  the  statute, 
prior  to  that  time. 

In  Trustees  of  Union  College  v,  Wheeler  (61  iY.  T. 
88),  which  was  a  case  of  inherent  equity  as  between  a 
purchaser  having,  under  a  certain  contract,  an  interest 
in  the  equity  of  redemption,  and  the  mortgage,  it  was 
held,  upon  such  inherent  equity,  that  the  mortgage  was 
never  any  other  than  a  lien,  subordinate  to  the  rights 
of  the  purchaser,  and  that  for  this  reason,  the  plaintiff, 
as  assignee  of  the  mortgage,  acquired  no  other  or 
greater  rights.  The  true  test,  said  D wight,  C,  is  to 
inquire  what  the  mortgagee  can  do  by  way  of  enforce- 
ment of  it  against  the  property  mortgaged  ;  what  he 
can  do,  the  assignee  can  do,  and  no  more. 

In  Greene  v,  Warwick  (64  iY.  Y.  220),  it  was  held 
that  where  two  mortgages  are  executed  at  the  same 
time,  and  upon  an  agreement  that  they  shall  be  and 
remain  equal  liens  in  all  respects  upon  the  premises,  an 
assignee  of  either  of  them  takes  it  subject  to  all  the 
equities  arising  out  of  the  agreement  in  favor  of  the 
holder  of  the  other,  and  that  in  such  a  case  prior  record 
is  of  no  avail,  because  neither  mortgage  is  a  subsequent 
conveyance  within  the  meaning  of  the  recording  act. 
In  reaching  this  conclusion,  and  commenting  upon  the 
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But  where  a  mortgage  had  a  valid  inception  as  a 
subsisting  and  enforceable  lien  in  the  hands  of  the 
mortgagee  to  the  full  extent  of  its  face,  equities  arising 
thereafter  stand  upon  a  diflFerent  footing,  and  they  are 
to  be  disposed  of  upon  such  other  principles  of  public 
policy,  or  according  to  such  statutory  requirements  as 
the  facts  of  the  particular  case  may  call  for. 

The  cases  which  are  most  familiar,  as  falling  within 
this  class,  are  cases  presenting  conflicting  claims  under 
different  successive  assignments  of  the  same  mortgage 
by  the  mortgagee.  They  were  usually  determined 
according  to  the  legal  maxim,  that,  where  one  or  two 
innocent  parties  must  sustain  a  loss  from  the  fraud  of 
a  third,  such  loss  shall  fall  upon  the  one  whose  act  or 
culpable  negligence  enabled  the  commission  of  the 
fraud  ;  even  the  decisions  of  such  as  were  determined 
upon  the  x^rovisions  of  the  statute  relating  to  the  proof 
and  recording  of  conveyances  of  real  estate  and  the  can- 
celing of  mortgages,  rest  to  a  large,  but  sometimes  not 
apparent,  extent,  upon  this  maxim,  for  the  very  first 
section  of  that  statute  is  but  a  reiteration,  in  the  form  of 
a  legislative  enactment,  of  the  great  principle  under- 
lying the  maxim. 

The  statute  provides,  that  every  conveyance  of  real 
estate  shall  be  recorded,  as  prescribed  by  it ;  and  that 
every  conveyance,  not  so  recorded,  shall  be  void  as 
against  any  subsequent  purchaser  in  good  faith  and  for 
a  valuable  consideration,  whose  conveyance  shall  be 
first  duly  recorded  (§  1). 

The  term  "conveyance,"  as  thus  used,  embraces 
every  instrument  in  writing,  by  which  any  estate,  or 
interest  in  real  estate,  is  created,  aliened,  mortgaged  or 
assigned,  or  by  which  the  title  to  any  real  estate  may 
be  affected,  in  law  or  equitj' ;  except  last  wills  and  tes- 
taments, leases  for  a  term  not  exceeding  three  years,  and 
executory  contracts  for  the  sale  or  purchase  of  lands 
(§38). 
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the  understanding  that  he  is  to  take  his  r 
ject  to  the  previous  one,  he  cannot  claim 
that  his  bona  Jide  assignee  is  as  much  pi 
no  notice  had  ever  existed  (Jacltson  dem. 
Valkenburgh,  8  Cow.  260).  This  doctrir 
nized  In  Fort  v.  Burch  (5  Den.  187),  with 
tion  only  that  the  assignment  mast  be  re 
the  prior  mortgage  is  recorded,  and  with 
tion  it  has  remained  good  law  ever  since. 

In  Gillig  V.  Maasa  (28  N.  Y.  191),  it  s 
at  the  time  the  agreement  was  made  beti 
the  original  mortgagee,  and  Jones,  as  a 
gagee,  whereby  Walber  undertook  to  wai 
favor  of  Jones,  Waiber  was  no  longer  the 
mortgage,  or  that  he  bad  any  interesi 
having  assigned  the  same  to  a  bona  fit 
As  he  had  no  title  whatever  left,  nor  i 
right  to  act  for  such  bona  fide  purchaser,  i 
having  done  nothing  to  mislead  Jones,  it  i 
although  the  assignment  was  not  at  that  t 
Jones  treated  with  Walber  at  his  peril. 

The  foregoing  review  of  aathoritiei 
shows  how  discriminating  and  careful  th 
been  in  cases  of  conflicting  equities  arie 
inception  and  daring  the  life  of  a  mortgaj 
loss,  if  any,  upon  the  party  at  fault. 

On  the  other  hand,  the  protection  o 
extends  only  to  purchasers  in  good  fai 
valuable  consideration.  Good  faith  is 
without  a  valuable  consideration  parted 
faith  of  the  conveyance  (De  lancy?'.  Stej 
157),  nor  is  the  parting  with  such  valual 
tion  sufficient  in  the  absence  of  good  fait 
not  be  said  to  exist  in  case  of  notice. 

The  law  being  as  stated,  and  it  having 
shown  that  the  bank  can  derive  no  ben 
mere  recording  of  the  written  agreemei 
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squent  ussigaee  of  Wolff,  whose 
i-ecorded,  the  question  remains 
ther  Frank  was  a  purchaser  in 
'aluable  consideration,  and  if  he 
iew  ot  all  the  facts  of  the  case, 
se  shall  be  cast. 

le  execution  of  the  agreement 
e  bank,  Wolff  was  the  true  and 
I  holder  of  the  mortgage,  which 
led  to  Frank,  and  as  such  he  had 
if  it,  or  any  specitic  portion  of  it. 
lition  W!i3  made  in  favor  of  the 
1  no  part  of  the  title.  In  terms 
eady  shown,  the  agreement  was 
.ct,  collateral  to,  but  not  entering 
mortgage  debt,  or  affecting  the 
r  any  part  thei-eof. 
t  were  necessary  to  determine 
ler  this  contract,  which  stands 
,n  with  the  mortgage  in  such  a 
not  subsequently  assign,  even  to 
for  full  value,  more  than  his  own 
h  a  pui-chaser  could,  by  assign- 
the  mortgage  free  and  clear  of 
:>n,  such  determination,  in  view 
3  case,  might  be  attended  with 
on  either  way  might  ijerhaps  be 
:  apparent  authority  to  the  con- 
ome  logical  difficulties,  especially 
lave  been  jastas  innocent  of  in- 
•ng-doing  as  Frank  and  the  bank 

Ltion  is  unnecessary,  if  Frank  did 
aith,  and  for  a  valuable  consider- 
ling  of  the  law  upon  this  branch 
to  me  that  I  am  compelled  to 
L  purchaser  in  good  faith. 
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Wolff  had  demanded  from  Dilger  and  Raichle,  the 
makers  of  the  mortgage,  payment  of  the  mortgage,  and 
had  threatened  foreclosure,  when  they  agreed  to  buy  it 
for  the  purpose  of  foreclosing  it  themselves.  They 
were  advised  to  take  the  assignment  in  the  name  of  a 
third  party,  and  they  finally  induced  Frank,  who  is  a 
step-brother  of  Raichle,  to  purchase  it  for  a  considera- 
tion of  $1,000,  to  be  paid  by  two  notes  payable  within 
six  and  twelve  months  respectively.  At  that  time  the 
sum  remaining  due  thereon  amounted  to  $1,824.61. 

They  knew  of  WolfFs  agreement  with  the  bank, 
though  they  had  never  consented  to  or  ratified  it,  and 
they  assured  Frank,  as  the  latter  swears,  that  the 
mortgage  he  was  about  to  buy  was  all  right,  and  a  first 
mortgage.  Now,  Frank  swears  that  before  he  accepted 
the  assignment,  and  gave  his  notes,  he  retained  A.  H. 
Wagner,  who  had  been,  and  for  all  that  appears,  then 
was  the  attorney  and  counsel  of  Dilger  and  Raichle, 
to  search  the  title  for  him,  and  by  the  testimony  of 
Strong  it  is  established  that  Wagner  did  search  the 
title,  and  found  the  agreement  on  record  as  above 
stated,  although,  whether  he  searched  for  Dilger  and 
Raichle,  or  Frank,  is  not  quite  clear.  But  at  all  events, 
it  sufficiently  appears,  that  at  about  12  o'clock  at  noon, 
on  April  23, 1878,  at  which  time  Frank  concedes  the  re- 
lation of  attorney  and  client  existed  between  himself  and 
Wagner,  the  latter  had  an  interview  with  Strong,  the  at- 
torney of  the  bank,  during  which  the  agreement  between 
Wolff  and  the  bank,  and  the  errors  in  the  recording 
thereof,  were  discussed  between  them,  and  that  Frank 
took  his  assignment,  and  parted  with  the  consideration 
therefor,  subsequent  to  said  interview,  and  put  the  said 
assignment  on  record  at  3.45  P.M.  on  that  day.  Wolff 
and  Frank  had  not  met  before  that  day,  and  no  com- 
munication of  any  importance  ever  passed  between 
them,  either  before  or  at  the  close  of  the  transaction  re- 
sulting in  the  assignment.     So  far  there  is  no  conflict  in 
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any  room  for  doubt,  for  Wagner 
witness  to  contradict  either  Strong 

contrary,  it  was  admitted,  for  rhe 
il,  that  Strong's  testimony  is  true, 
lough  his  attorney,  must  have  had 
ne  state  of  affairs,  unless  he  was  a 
ilger  and  Raichle,  and  as  such  had 
w  anything.  He  swears,  however, 
;;he  bond,  and  mortgage  in  question 
It,  and  that  at  the  time  of  such 
acceptance  of  the  assignment,  he 
existence  of  any  agreement  where- 
ented  to  waive  the  prioiity  of  that 
ay  have  been  so ;  and  there  being 
s  which  compels  me  to  disbelieve 
,  I  shall  assume  that  it  was  so;  but  in 
controverted  facts,  it  is  not  enough, 
^e  been  personally  ignorant,  all  the 
I  knowledge  which  his  attorney  had 
B  of  the  transaction,  as  above  stated, 
nt  to  notice  to  him  (Bank  of  United 
Jill,  451  ;  Ingalla  v.  Morgan,  10  N. 
lillon  0.  Anderson,  43  Id.  231,  238 ; 
s,  11  Wall.  356). 

re,  purchased,  with    notice  of  the 
,  he  cannot  be  beld  to  have  been 
.  faith,  though  he  may  have  parted 
sideration. 
refore,  entitled  to  a  finding  setting 

an  adjndication  that  it  has  a  Hen 
I  premises  for  the  whole  of  the  prin- 
0,  and  the  interest  thereon  from 
perior  to  the  lien  of  Martin  Frank, 
[  mortgage ;  and  to  the  usual  decree 
Ty  this  adjudication  into  effect, 
ing  questioa  relates  to  the  liability 
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of  Raichle  and  Dilger,  as  original  mortga^ 
fiible  deficiency  uader  the  mortgage  held 

That  mortgage  waa  executed  by  thei 
Wolff,  March  31,  1868. 

Subsequently,  namely,  by  deed,  da 
1868,  they  conveyed  the  mortgaged  premi 
A.  Biiddensick,  who,  by  deed,  dated  ^ 
conveyed  them  to  Frederick  Eppensteinei 
densick  and  Eppeusteiner  took  title  snbj 
mortgage,  and  assumed  the  ■  payment 
equity,  therefore,  Raichle  and  Dilger  Ix 
for  the  payment  of  such  mortgage  from  tli 
conveyance  to  Buddensick,  and  any  subi 
ment  iMJtween  the  holder  of  the  mortgage 
of  the  equity  of  redemption,  or  the  hoh 
morigage,  altering  the  manner  of  the  pt 
firat-named  mortgage;  or  lessening  the  sec 
by  the  mortgaged  preftiises  for  the  pay 
mortgage,  which  was  made  without  the 
remains  unraliHed  by  them,  releases  tl 
obligations  of  such  suretyship  (Caloo  v.  '. 
222  ;  attirmed  by  the  court  of  appeals). 

That  the  agreement  between  Wolff  i 
was  an  agreement  of  this  character,  is 
It  was  made  upon  a  sufficient  and  valid 
and  its  effect  was  to  materially  lessen 
afforded  by  the  mortgsiged  premises,  and 
to  increase  the  responsibility  of  the  morl 
having  been  made,  as  the  evidence  shows 
knowledge  or  consent  of  such  mortgagon 
ing  uni-atiJied  by  them,  it  discharges  then- 
ponal  liability  in  the  premises.  No  ; 
deficiency  can,  therefore,  be  given  against 
of  Frank. 
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JOHN  W.  HESSE,  Plaintiff  and  Appellant,  v. 
SAMUEL  ELLIS  BRIGGS,  Defendant  and  Re- 

8P0NDENT. 

L   PaBTT  RE8IDBNT  OF  THE  STATE,  EZASONATION  OF  BEFOBS  TRIAL. 

1.  Wh^e  it  must  he  luid, 
(a)  In  the  county  where  the  party  either  resides  or  has  an  office 
for  the  regular  transaction  of  business  in  person. 

(P)   StJPEBIOR  COURT,  EFFECT  OF  ACTION  BEING  FENDING  THERE. 

1.  Notwithstanding  this,  a  purty  resident  of  the  State,  but  who 
neither  resides  norhas  an  office,  &c.,  in  the  county  of  New 
York,  cannot  be  compelled  to  submit  to  an  examination  in  that 
county. 

1.  This  although  he  is  party  plaintiff. 
n.  Costs  of  appe\l  vnou  order. 
1.    When  not  awarded, 

(a)  Where  the  point  involved  is  one  of  practice,  and  is  a  new 
question  presented  for  the  first  time. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  December  1,  1879. 

Appeal  by  plaintiflf  from  an  order  denying  a  motion 
to  vacate  an  oider  for  the  examination  of  the  plaintiff 
before  trial,  and  directing  the  plaintiff  to  appear  and 
be  examined,  and  that  hia  deposition  be  taken  pursu- 
ant to  section  873  of  the  Code  of  Civil  Procedure,  be- 
fore one  of  the  justices  of  this  court  at  chambers  in 
the  city  of  New  York. 

M.  JR.  LawTenc€j  attorney,  and  of  counsel,  for 
appellant,  urged  : — I.  The  right  of  a  party  to  examine 
an  adverse  party  as  a  witness  before  trial,  and  the 
power  of  the  court  to  order  such  examination,  depend 
entirely  upon  the  statute  (Code  Civ.  Pro.  %  870),  aside 
from  which  no  such  right  exists,  and  the  court  has  no 
power  to  make  such  an  order 
Vol.  Xin.— 27 
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II.  Under  the  former  Code  of  Procedure,  an  exam- 
ination of  an  adverse  party  could  be  had  either  in  the 
county  in  which  the  party  whose  examination  was 
desired  resided,  or  in  any  county  in  which  he  was 
served  with  a  summons  for  his  attendance  {Code  of 
Pro.  §  391).  The  rule  thus  created  by  section  391  of 
the  Code  of  Procedure  was  productive  of  many  hard- 
ships, which  came  frequently  to  the  notice  of  the 
courts,  and  in  the  case  of  Todd  v.  Hambden  (41  How. 
Pr.  230),  the  court  suggested  an  amendment  which 
would  obviate  the  difficulties  thus  created.  The  exist- 
ing law  upon  the  subject  of  the  place  where  the  exam- 
ination may  be  had,  is  section  886  of  the  Code  of  Civil 
Procedure,  which  was  designedly  so  framed  as  to 
rex^eal  the  provision  permitting  the  examination  in  any 
county  in  which  the  party  might  be  served  with  the 
process.  That  such  was  the  object  of  the  revisers  is 
clear  from  the  note  of  Mr.  Throop  to  section  886  of  the 
Code  of  Civil  Procedure  (See  Throop' s  Code  of  1877). 
The  object  in  question  has  been  clearly  accomplished 
by  the  enactment  of  the  section  last  named,  which  is 
in  clear  and  definite  language,  of  unmistakable  mean- 
ing. Section  886  of  the  existing  Code  of  Civil  Proce- 
dure is  clearly  designed  to  prevent  residents  of  the 
State  from  being  obliged  to  attend  for  examination  in 
any  county  other  than  that  in  which  they  reside  or 
have  a  regular  office  for  the  transaction  of  business,  in 
person  (See  Code  Civ.  Pro.  §  886).  In  a  recent  case, 
determined  by  the  general  term  of  the  supreme  court 
in  this  department,  it  was  held  that  a  party  cannot  be 
compelled  to  attend  for  examination  as  a  witness  before 
the  trial,  except  in  the  county  where  he  resides,  or  has 
a  place  of  business  (Marsh  v.  Woolsey,  6  Weekly  Dig. 
532).  The  power,  both  of  the  supreme  court  and  of 
this  court,  with  reference  to  this  subject,  is  derived 
from  and  limited  by  the  same  sections  of  the  same 
statute  {Code  Civ.  Pro.  %%  870-^6).    There  is  no  pos- 
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sible  distinction  between  the  powers  of  the  two  courts 
\  on  this  subject.  If  the  legislature  has  made  it  impos- 
sible to  examine  before  trial,  in  an  action  in  this  court, 
an  adverse  party,  who  neither  resides  nor  carries  on 
business  in  the  city  of  New  York,  the  court  cannot 
supply  the  omission.  There  being  no  power  conferred 
upon  the  court  by  any  statute  whereby  it  can  compel 
the  attendance  of  a  non-resident  party,  in  such  a  case 
as  the  present,  and  the  fact  of  the  phiintiflPs  non-resi- 
dence appearing  from  the  i)apers  on  which  the  order 
for  examination  was  applied  for,  the  order  should  not 
have  been  granted,  and,  when  granted,  should  have 
been  set  aside  upon  the  plaintiff's  motion.  The  facts 
appearing  from  the  papers  originally  presented,  the 
order  was  without  jurisdiction,  and  consequently  void. 

George  C,  Lay,  attorney,  and  of  counsel,  for  respond- 
ent, urged  : — I.  Section  886  of  the  new  Code  was  not 
intended  to  apply  and  does  not  apply  to  the  superior 
city  courts.  This  section  was  enacted  to  correct  an 
abuse  and  prevent  annoyance.  The  appellant  would 
so  construe  it  as  to  deny  the  respondent  an  important 
right  granted  by  the  old  Code  and  reaffirmed  by  the 
Code  of  Civil  Procedure,  viz. :  The  right  to  examine 
an  adverse  party  before  trial.  The  effect  of  a  strict  and 
technical  construction  of  this  section  is  to  deprive  the 
superior  court  of  jurisdiction  to  examine  a  plaintiff 
before  trial  in  the  city  of  New  York,  because  he  lives 
in  an  adjoining  county,  and  has  no  place  of  business  in 
New  York,  although  he  has  chosen  this  jurisdiction  in 
which  to  bring  his  action,  and  comes  to  New  York 
daily,  (a)  It  is  a  rule  in  the  construction  of  statutes 
that  wherever  the  statute  works  a  change  in  the  exist- 
ing law,  it  is  necessary  to  take  into  account  the  old  law, 
the  evil  which  the  statute  makers  intended  to  rectify, 
and  the  remedy  they  have  provided.  The  effect  of  this 
rule  is  to  confine  the  remedy  to  the  evil  or  mischief  to 
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be  rectified,  even  thongh  the  words  on  their  face  have 
a  broader  meaning.  Under  the  old  Code  a  party  resid- 
ing in  a  far  distant  county  might  be  compelled  to 
attend  before  a  judge  in  New  York  because  served 
with  a  summons  for  h^is  attendance,  while  temporarily 
in  this  city.  This  power  was  often  abused  by  litigators 
and  was  productive  of  many  hardships.  The  section 
in  question  was  passed  to  correct  these  abuses.  (&) 
Section  886  by  its  terms  allows  the  examination  of  a 
non-resident  of  the  State  in  any  county  of  the  State 
where  he  may  be  served  with  a  subpoena.  It  appears 
from  this  provision  that  the  legislature  did  not  intend 
to  deprive  a  party  of  his  right  to  examine  his  adver- 
sary in  any  case,  but  only  to  avoid  making  the  exami- 
nation an  oppressive  and  annoying  proceeding. 

II.  The  section  of  the  statute  under  which  the 
appellant  claims  immunity  from  examination,  is  a 
remedial  statute,  and  should  be  liberally  construed. 
By  a  strict  construction  of  the  language  used,  the 
intention  of  the  legislature  is  violated,  while  by  con- 
fining the  operation  of  the  rule  to  cases  which  it  was 
clearly  enacted  to  meet,  no  violence  is  done  to  reason 
or  justice.  There  is  abundant  authority  for  disregard- 
ing the  plain  words  of  a  statute  when  they  manifestly 
conflict  with  the  intention  of  the  law  makers,  otherwise 
clearly  expressed.  There  are  several  maxims  which 
seem  to  apply — ^^  boni  judicis  est  ampliare  JurisdiC' 
tionem^^''  applied  in  Broom's  Maxims  to  construction 
of  statutes  (Broom  Leg.  Max,  82).  *' Reason  is  the 
soul  of  the  law.  Gessante  ratione  legis^  cessai  ipsa 
lex,^^  The  intention  of  the  legislature  is  to  be  gathered 
from  other  acts  in  pari  materia^  as  well  as  from  the 
act  itself.  Sometimes  it  is  to  be  collected  from  the 
cause  or  necessity  of  the  statute,  and  sometimes  from 
other  circumstances ;  and  wherever  it  can  be  dis- 
covered, it  ought  to  be  followed  with  reason  and  dis- 
cretion in  the  construction,  although  such  construction 
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seems  contrary  to  the  letter  of  the  statute.  A  thing 
within  the  intention  is  within  the  statnt-e,  though  not 
within  the  letter,  and  a  thing  within  the  letter  is  not 
within  the  statute  unless  within  the  intention ;  such 
construction  ought  to  be  put  upon  it  as  will  not  suffer 
it  to  be  eluded  {Bac.  Ahridg.  tit.  "  Statutes,"  1,  6,  10 ; 
People  V.  Utica  Ins.  Co.,  16  Johns.  368 ;  Jackson  v. 
Collins,  3  Cow.  89). 

III.  According  to  the  practice  of  the  superior  court 
governing  non-residents  of  the  county,  the  plaintiff 
stands  in  the  same  position  as  a  non-resident  of  the 
State.  As  a  non-resident  of  the  county  he  has  been 
comi)elled  to  file  security  for  costs  in  this  case.  So  far 
as  this  court  is  concerned,  the  plaintiff  stands  on  the 
same  footing  as  a  non-resident  of  the  State.  The  lan- 
guage of  section  886  is  simply,  '*  Where  he  is  not  a 
resident  he  shall  not  be  required  to  attend  in  any  other 
county  than  that  wherein  he  is  served  with  a  subpoena, 
Ac."  The  plaintiff,  a  non-resident,  voluntarily  sub- 
mits himself  to  this  jurisdiction,  and  comes  to  New 
York  daily,  and  was  served  with  the  order  in  this  city. 
He  would  construe  the  statute  to  defy  the  order  of  the 
court,  and  claims  entire  immunity  from  examination 
in  a  case  where  jastice  demands  it. 

By  the  Court. — Curtis,  Ch.  J. — It  appears  that  at 
the  time  of  the  commencement  of  the  action,  and  at  all 
times  thereafter,  the  plaintiff  did  not  reside  in  the  city 
and  county  of  New  York,  but  in  the  county  of  Kings, 
nor  did  he  have  any  place  for  the  transaction  of  busi- 
ness in  the  city  and  county  of  New  York. 

The  right  to  examine  the  plaintiff  as  a  witness 
before  trial,  and  the  power  of  the  court  to  order  such 
examination,  depends  entirely  upon  the  provisions 
of  sections  870  to  876,  inclusive,  of  the  Code  of 
Civil  Procedure.  The  latter  section  is  as  follows: 
^^  Where  a  person  to  be  examined  as  prescribed  in  this 
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article  is  a  resident  of  the  State,  he  shall  not  be 
required  to  attend  in  any  county  other  than  that  in 
which  he  resides,  or  where  he  has  an  office  for  the  regu- 
lar transaction  of  business  in  person.  Where  lie  is  not 
a  resident,  he  shall  not  be  required  to  attend  in  any 
other  county  than  that  wherein  he  is  served  with 
a  subpoena,  unless,  for  special  reasons  stated  in  the 
affidavit,  the  order  otherwise  directs." 

The  words  "where  he  is  not  a  resident,"  in  this 
latter  section,  when  read  in  connection  witli  the  preced- 
ing  sentence,  show  that  it  is  a  non-resident  of  the  State 
that  is  referred  to,  and  not  a  non-resident  of  thecountv. 
This  reading  is  alone  consistent  with  the  language  of 
the  preceding  sentence,  and  with  the  two  restrictions 
therein  contained.  It  is,  besides,  but  reasonable  to 
consider  that  the  legislature,  if  it  had  intended  to  place 
the  superior  city  courts  upon  a  different  basis  from  the 
supreme  court  in  relation  to  this  remedy,  would  have 
distinctly  expressed  it. 

The  question  arises  for  the  first  time  before  the 
court,  and  hardly  calls  for  the  awarding  of  costs  to 
either  party. 

The  order  appealed  from  should  be  reversed,  without 
costs,  and  the  order  for  plaintiflf's  examination  vacated, 
without  costs. 


Fbeedman,  J.y  concurred. 
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MARY  A.  JORDAN,  as  -  Administratrix,  &o.  , 
Plaintiff  and  Appellant,  v.  THE  NATIONAL 
SHOE  AND  LEATHER  BANK,  &o.,  Impleaded, 
&o.,  Defendant  and  Respondent. 

Plaintiff's  attorney  also  an  appellant. 
I.  Costs. 
1.  Attorney,  when  imposed  on  personally. 
(a)  NON- withdrawal  OF  MOTION  IN  SEASON. 
1.  Where  a  motion  has  been  properly  noticed  by  plaintift^s  attor- 
ney, but  prior  to  its  bearing  plaintiff's  costs  are  taxed,  judg- 
ment is  entered  and  paid,  and  a  satisfaction  piece  given,  by 
reason  wliercof  the  motion  cannot  be  maintained,  and  it  does 
not  appear  tliat  plaintiff,  after  the  payment  of  the  judgment, 
directed  the  attorney  to  proceed  with  the  motion,  the  non- 
vrithdrawal  of  the  motion  by  the  attorney  upon  the  payment 
and  satisfaction  of  the  judgment,  is  cause  for  imposing  on 
him  personally,  in  the  discretion  of  the  court,  the  costs  of 
opposing  the  motion. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  December  1,  1879. 

Appeal  by  plaintiff  from  an  order  denying  a  motion 
for  an  extra  allowance,  made  on  behalf  of  plaintiff,  with 
$10  costs  of  motion,  to  be  paid  by  the  plain  tiflPs  attor- 
ney personally,  and  by  plaintiffs  attorney,  from  so 
mnch  of  the  order  as  charged  him  personally  with 
costs. 

The  facts  appear  in  the  opinion. 

Wellesley  N.  Oage,  attorney,  and  8.  D.  Seward,  of 
counsel,  for  appellants,  urged :— I.  At  common  law,  an 
attorney  is  held  answerable  to  the  summary  jurisdic- 
tion of  the  court  for  every  act  of  ofllcial  misconduct 
(2  Oreenl.  JSo.  §  147).    An  attorney  can  only  be  required 
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to  pay  costs  iucnrred  by  frand  or  gross  negligence.  In 
the  case  at  bar  there  was  no  fraud  nor  negligence,  and 
none  was  chained. 

IL  The  plaintiff  had  a  right  to  enter  jadginent 
without  notice,  and  to  demand  payment  thereof  of  the 
defendant  instead  of  issuing  execution,  if  she  preferred 
to  do  so,  and  she  was  not  obliged  to  give  personal 
notice  to  defendant's  attorney.  The  plaintiff's  proceed- 
ings in  entering  judgment  were  in  all  respects  regular 
{Cod€y  §  1,228,  Amendment  of  1879).  Whatever  the 
plaintiff  or  her  attorney  did  was  a  relief  and  benefit  to 
the  defendant,  it  obviated  the  hearing  of  the  motion  for 
an  extra  allowance  on  the  merits,  which  allowance,  had 
plaintiff  not  proceeded  as  she  did,  would,  doubtlessly, 
have  been  granted.  The  defendant,  by  reason  of  the 
plaintiff's  acts,  was  saved  the  expense  of  the  sheriif^s 
fees  on  execution ;  hence,  all  that  the  plaintiff  did 
after  making  the  motion  inured  to  the  benefit  of  the 
defendant.  There  are  no  grounds  upon  which  the  court 
is  justified  in  imposing  a  fine  upon  the  plaintiff's  attor- 
ney, and  no  act  of  the  plaintiff  or  her  attorney  did,  or 
was  calculated  to  injure  or  prejudice  the  rights  of  the 
defendant,  in  the  remotest  degree. 

III.  The  plaintiff,  on  the  adjourned  day,  was  regu- 
lar in  stating  to  the  court,  through  her  attorney,  what 
had  been  done,  and  to  ask  leave  of  the  court  to  with- 
draw her  motion.  And  under  the  circumstances  it 
would  seem  she  should  be  allowed  to  do  so  without 
terms.  It  has  not  been  the  pi-actice,  where  a  motion 
for  an  extra  allowance  has  been  made,  to  deny  or  grant 
the  same  with  costs,  and  in  Schwartz  v.  Poughkeepsie 
Mutual  Fire  Ins.  Co.  (10  How.  Pr,  93),  Brown,  J.,  said, 
"costs  of  such  motions  have  not,  and  should  not,  be 
allowed''  (See,  also,  Dickson  v.  McElwaiu,  7  How. 
Ft.  139,  140).  No  previous  notice  of  the  plaintiff's 
intention  to  withdraw  the  motion  was  necessary,  and 
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would  have  been  of  no  arail.  The  application  most  be 
made  to  the  court  when  the  motion  is  called. 

IV.  A  party  has  a  right  to  discontinue  an  action, 
and  has  the  same  right  respecting  a  motion ;  the 
motion,  therefore,  should  not  be  denied  on  the  merits. 

Y.  An  attorney  cannot  be  subjected  to  fine  or 
imprisonment,  except  for  some  misconduct  as  such 
{Oode^  %%  14,  15).  The  case  at  bar  does  not  present 
facts  for  which  an  attorney  should  be  subjected  to  fine 
or  imprisonment.  The  plaintiff,  to  preyent  further 
delay  in  the  entry  and  collection  of  the  judgment,  which, 
in'any  event,  must  be  an  injury  to  the  estate  she  repre- 
sents, chose  to  waive  her  right  to  an  extra  allowance 
ratber  than  incur  the  risk  and  expense  attendant  upon 
such  delay.  This  was  her  privilege,  and,  under  the 
circumstances  of  this  case,  her  obvious  duty.  The 
attorney  should  not  be  fined  for  following  his  client's 
instructions,  in  protecting  his  legal  rights  in  a  lawful 
manner.  The  order  appealed  from  states  no  ground  for 
imposing  the  fine  on  plaintiff's  attorney  (Matter  of 
Kelly,  59  N.  Y.  696  ;  62  Id.  198). 

Henry  N.  Beachy  attorney,  and  of  counsel,  for 
respondent,  submitted  no  points. 

By  the  Court.— Curtis,  Ch.  J.— This  motion  came 
on  to  be  heard  August  27,  1879  ;  it  was  brought  on  by 
an  order  to  show  cause,  granted  August  22,  1879, 
returnable  at  one  o'clock  of  tlxat  day,  when,  after 
stating  the  nature  of  the  motion  and  that  it  was  for  an 
extra  allowance,  it  was  adjourned  by  the.court,  on 
application  of  the  defendant's  counsel,  to  August  27. 
Upon  the  last  named  day,  it  appearing  that  pending 
the  adjournment  the  plainfitf  had  entered  judgment, 
which  had  since  been  paid,  the  defendant's  counsel 
moved  that  the  motion  be  denied,  with  costs  against 
the  plaintiff's  attorney  personally,  which  was  granted. 
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In  the  statement  of  facts  upon  the  appellant's  points 
it  is  mentioned  that  the  plaintiffs  attorney,  on  August 
27,  asked  leave  of  the  court  to  withdraw  the  motion, 
but  I  fail  to  see  that  in  the  papers.  The  aflBdavit  of 
the  defendant's  attorney,  which  is  not  contradicted, 
alleges  as  follows : 

"That  on  the  said  22d  day  of  August  inst.,  the  plaint- 
iff's attorney  taxed  the  costs  of  this  action  immediately 
after  the  said  adjournment  of  said  motion.  That  the 
said  plaintiff's  attorney,  the  same  day,  without  notice 
to  deponent,  entered  judgment  in  favor  of  the  plaintiff 
against  the  said  bank,  for  debt  and  costs  as  taxed. 
That  deponent  is  informed  and  believes,  that  said 
attorney  for  plaintiff,  without  notice  to  deponent,  and 
without  his  knowledge  of  the  entry  of  said  judgment, 
took  a  transcript  thereof  to  the  president  of  said  bank 
and  demanded  payment  thereof;  and  by  way  of 
excusing  his  unprofessional  conduct,  represented  that 
by  its  immediate  payment  to  him  the  bank  would  save 
the  sheriff's  fees,  and  thereby  induced  the  said  presi- 
dent, without  any  opportunity  of  consulting  deponent, 
as  counsel  for  said  bank,  to  refer  the  matter  to  the 
cashier,  with  instructions  to  pay  said  judgment. 

"That  said  cashier  sent  for  deponent  to  consnlt 
him  on  the  subject  on  the  following  day,  the  23d  inst., 
at  the  office  of  said  bank,  where  he  found  the  plaintiff's 
attorney  in  waiting  for  payment  of  said  judgment,  and 
after  examining  the  satisfaction  piece,  whiich  was 
defectively  acknowledged,  the  same  having  been  re-ac- 
knowledged according  to  law,  the  said  judgment  was 
paid  and  satisfaction  thereof  delivered  to  said  cashier 
of  the  bank,  and  the  same  has  been  discharged  of 
record." 

It  thus  appears,  that  the  defendants,  after  the  final 
costs  were  adjusted,  and  after  the  payment  of  the 
judgment  in  full,  and  after  the  execution  of  the  satis- 
faction piece,  were  comiDelled,  without  any  cx)unter. 
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mand  or  withdrawal,  to  attend  to  oppose  the  motion 
for  an  allowance  on  August  27.  This  motion  being  in 
conflict  with  Rule  47  of  the  rules  of  the  courts  and 
the  settled  practice  of  the  courts,  could  not  be  enter- 
tained, and  was  denied,  with  costs  and  disbursements 
to  be  paid  by  the  plaintiff's  attorney  personally. 

The  plaintiff  herself,  having  been  previously  paid 
the  judgment,  and  having  executed  a  satisfaction  piece, 
had  no  just  right  to  direct  the  attorney  who  had  repre- 
sented her  to  bring  on  this  motion  for  an  allowance, 
and  to  argue  it.  Nor  does  it  appear  from  the  papers 
that  she  was  then  cognizant  of  such  act,  or  authorized 
it.  It  was  proper  that  provision  should  be  made  in 
the  order  for  the  payment  of  the  defendant's  costs  of 
attending  and  oppf>sing  the  motion.  The  circum- 
stances were  such  that  even  if  there  had  been  any 
liability  on  the  part  of  the  plaintiff  to  pay  the  costs,  it 
was  a  proper  exercise  of  the  discretion  of  the  court  to 
direct  their  payment  by  the  attorney.  As  the  plaint- 
iffs relations  to  the  litigation  had  ceased  with  the 
recovery  and  payment  of  the  judgment  and  its  satis- 
faction, there  was  nothing  before  the  court  on  the 
present  i)apers  that  disclosed  any  reason  why  she 
should  pay,  or  be  ordered  to  pay  these  costs,  or  that 
called  for  such  an  order.  The  person  who,  subse- 
quently to  the  satisfaction  of  the  judgment,  claimed 
to  act,  or  acted,  as  the  plaintiffs  attorney,  and  brought 
on  the  motion,  should,  as  between  the  two,  more  prop- 
erly be  called  on  to  pay  the  costs  of  opposing,  especi- 
ally as  he  saw  tit  after  this  satisfaction  and  extinguish- 
ment of  the  judgment,  to  present  such  an  application 
to  the  court. 

The  order  appealed  from  should  be  affirmed,  with 
costs. 

Freedman,  J.,  concurred. 
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FREDERICK  BANPIELD,  Plaintipp  and  Appel- 
LANT,  V.  ANNIE  C.  HAEGER,  Depsndakt  ajo) 
Respondent. 

L  Pleading$, 
1 .  Claim  avd  dsliysbt.  —form  or  comflaiht  hbld  to  fbsbbht  as 

▲CTION  FOB. 

(a)  A  complaint  alleged  that  plaintiff  ia  the  owner  of,  and  en- 
titled to  the  immediate  possession  of  certain  property  of  a 
specified  yalae  ;  that  defendant  became  possessed  thereof 
wrongfully,  and  plaintiff  demanded  the  delivery  thereof  to 
him,  which  was  refused,  and  defendant  converted  the  same 
to  her  own  use;  and  prayed  the  delivery  of  the  property,  with 
a  specified  amount  for  damages  for  its  detention. 

Held, 
to  present  an  action  for  claim  and  delivery. 

8.    ConSTRUCTTOK  OF  COMPLAINT,  AS  DETERMINING  WHAT  ACTION  IS 
PRBSENTBD  THBRBBT. 

(a)  Uanecduary  aUegatioM  dUregarded. 
1.  Allegations  unrheco^tary  to  entitle  plaintiff  to  the  reJt^ 
be  asks  may  be  disregarded  as  superfluous. 
n.   WareJiovseman. — Bailee, 
1.  Right  of,  to  demand  indemnitt,  when  not  bntitlbd  to  bo 

DEMAND. 

(a)  He  has  no  right  to  demand  of  a  mortgagee  (not  his  bailee), 
who  finds  the  mortgaged  goods  in  his  possession,  an  indem- 
nity against  an  adverse  claim  as  a  condition  of  delivery. 
3.  Conflicting  claims;  remedy  of  warehouseman. 
(a)  To  commence  a  suit  in  the  nature  of  an  interpleader. 
III.  Mortgagee  of  chattels. 
1.  Right  to  delivery  of  mortgaged  goods  held  by  warehoosemen 
(not  his  bailee),  without  indemnity. 

See  Warehouseman,  $upra, 
rV.  Interpleader, 
1.  Warehouseman  entitled  to  maintain. 

See  supra, 
Y.   Claim  and  delivery, 
1.  Dismissal  of  complaint;  what  not  caubb  fob. 
(a)  Neglect  to  prove  value  of  goods  and  damages,  is  not,  it  appear- 
ing that  plaintiff  is  entitled  to  a  return  of  the  goods. 
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Before  Cubtis,  Ch.  J.,  and  Fbeedmak,  J. 

Decided  Ikemb&r  1,  1879. 

Appeal  by  plaintiff  from  an  order  dismissing  the 
complaint  and  judgment  thereon. 

The  plaintiff,  in  his  complaint,  alleges  that  he  is  the 
owner,  and  entitled  to  the  immediate  possession  of 
certain  furniture  therein  described,  of  the  value  of  $700 ; 
that  the  defendant  became  possessed  of  said  property 
wrongfully,  and  the  plaintiff  duly  demanded  the  deliv- 
ery of  said  property  to  him,  which  was  refused,  and 
the  defendant  converted  the  same  to  her  own  use ; 
wherefore  the  plaintiff  demands  the  delivery  of  said 
property,  with  $200  damages  for  its  detention,  besides 
the  costs  of  this  action.  , 

The  answer  denies  the  allegations  of  the  complaint, 
and  alleges  that  the  furniture  was,  before  the  com- 
mencement of  the  suit,  duly  levied  upon  by  the  sheriff, 
and  taken  from  defendant's  possession  by  virtue  of  due 
legal  process,  of  which  the  plaintiff  was  notified  by  the 
defendant,  and  was  able  to  have  protected  his  rights 
and  title,  if  any  he  had,  in  the  furniture.  The  com- 
plaint was  dismissed  at  the  trial.  The  plaintiff  duly 
excepted,  and  appealed  from  the  order  and  the  judg- 
ment of  dismissal. 

Stephen  B.  Brague^  attorney,  and  of  counsel,  for 
appellant,  urged,  among  other  things : — This  is  an 
action  of  claim  and  delivery.  The  learned  judge  below 
is  too  refined  in  his  distinction,  in  holding  that  the 
word  *' wrongfully"  converts  this  action  into  an  action 
for  trespass.  There  is  no  such  distinction  in  the 
books.  Now  the  fact  i.s,  that  the  defendant  did  come 
into  possession  of  the  goods  wrongfully.  No  matter 
how  innocently  a  person  may  come  into  the  possession 
of  property,  the  law  decides  that  it  is  wrongful  if 
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derived  from  a  thief,  or  from  a  person  having  no  show 
of  title,  and  no  demand  before  suit  is  necessary  (Far- 
rington  v.  Payne,  16  Johns,  431 ;  Pillsbilry  ©.  Webb, 
33  Barh,  213;  Pease  t?.  Smith,  61  N.  T.  213).  Here 
the  property  was  in  the  possession  of  the  plaintiff  when 
it  was  run  off,  removed,  carried  away  contrary  to  the 
statute  {Laws  of  1871,  c.  77),  in  fact,  stolen,  for  the 
statute  only  relates  to  the  time  before  foreclosure; 
after  default  and  taking  jwssession  of  property,  the 
surreptitious  removal  is  a  larceny,  and  any  person  con- 
verting it  is  liable  in  trover  (Hoffman  v.  Carow,  22 
Wend.  285,  and  cases  above  cited).  Again,  there  was 
no  defense  to  the  action  except  the  general  denial.  The 
case  was  proved  on  showing  title,  demand  and  refusal, 
and  the  answer  setting  up  title  in  another  was  irrele- 
vant ;  for  it  is  no  defense  to  an  action  to  recover  prop- 
erty converted  to  allege  title  in  another,  unless  the 
defendant  connects  himself  with  the  title  (Duncan  t. 
Spear,  11  Wend.  54 ;  Rogers  v.  Arnold,  12  Id.  30 ; 
Stowell  V.  Otis,  71  JV.  Y.  36). 

Plaiij  Gerard  &  Bowers^  attorneys,  and  JoJm  M. 
Bowers^  of  counsel,  for  respondent,  urged : — T.  The 
complaint  is  for  an  unlawful  taking  by  the  defendant ; 
the  proof  was  of  a  lawful  reception  by  the  defendant, 
and,  at  most,  of  a  refusal  to  deliver  only  on  conditions 
necessary  to  the  defendant's  protection.  The  cause  of 
action  was,  therefore,  wholly  unsustained  by  proof. 
The  court  was  quite  right  in  dismissing  the  complaint ; 
it  could  not  have  done  otherwise.  The  plaintiff 
insisted  on  his  right  to  a  ruling  in  his  favor,  and 
refused  to  amend  or  to  ask  the  privilege  of  doing  so. 

II.  The  complaint  demands  judgment  that  the 
property  be  returned,  and  for  $200  damages  for  it5 
detention.  A  return  of  the  property  could  not  be  had 
in  this  action.  Plaintiff  should  have  brought  replevin 
if  he  desired  such  remedy.    No  proof  of  damages,  by 


BANFIELD  t;.  HAEGEU..  431 

Respondentia  Points. 

reason  of  the  alleged  detention,  was  offered,  and  the 
court  was  obliged  to  dismiss  the  complaint. 

III.  No  refusal  to  deliver,  on  which  an  action  for 
conversion  could  be  maintained,  was  proved.  Defend- 
ant at  lirst  acquiesced  in  the  plaintiff's  claim,  but  on 
finding  that  the  plaintiff's  claim  to  the  possession  of 
the  property  was  seriously  disputed,  asked  indemnity. 
The  course  the  defendant  pursued  was  the  only  safe  one 
for  a  warehouse-keeper,  and  is  sustained  by  Ball  v. 
Liney  (48  iV.  Y,  6). 

IV.  The  mere  possession  and  exhibition  of  a  chat- 
tel mortgage,  covering  the  property  stored  with  the 
defendants,  with  no  evidence  that  it  had  become 
enforceable,  was  not  such  proof  of  ownership  and  of 
the  plaintiff's  right  to  take  possession  as  to  justify  an 
action  for  conversion  for  refusal  to  deliver.  The  mere 
existence  of  the  mortgage  by  no  means  changed  the 
possession  or  right  to  the  possession  of  the  property, 
and  it  was  certainly  not  enforceable  against  the  defend- 
ant without  some  evidence  of  breach  of  its  terms 
(Bliven  o.  Hudson  River  R.  R.  Co.,  36  N.  7".  406). 

V.  The  equities  of  this  case  are  all  with  the  defend- 
ant. She  innocently  received  the  goods  ;  when  the 
agent  of  the  plaintiff  called  with  his  mortgage, 
although  he  showed  no  breach  of  its  terms,  she  per- 
mitted him  to  roam  through  the  building  in  search  of 
the  goods,  saying,  if  the  mortgage  was  all  right  it 
should  not  be  resisted  ;  and  even  when  she  found  his 
title  to  the  property  was  in  litigation,  still  offered  to 
give  it  up  on  being  indemnified,  but  plaintiff  ref  ased 
all  and  any  indemnity.  The  defendant  did  only  what 
any  prudent  person  would  have  done,  and  is  entitled 
to  the  protection  of  the  court ;  and  as  a  very  stringent 
provision  of  the  law  has  been  sought  to  be  enforced 
against  her,  no  variation  of  a  pleading  should  be  per- 
mitted to  help  the  plaintiff  to  a  new  trial. 
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By  the  Court. — Curtis,  Ch.  J. — ^The  trial  of  this 
actioQ  appears  to  have  been  conducted  on  the  theory 
that  it  was  an  action  of  trespass.  The  complaint 
alleges  that  the  defendant  became  wrongfnlly  pos- 
sessed of  the  property  in  question,  and  also  alleges  that 
she  wrongfully  converted  it  to  her  own  use.  The 
prayer  for  relief  demands  the  delivery  of  the  property 
and  damages  for  its  detention.  The  language  used  in 
the  complaint  may  be  construed  as  meaning  that  the 
defendant  wrongfully  took  and  unjustly  detains  the 
goods.  This  was  the  form,  before  the  Code,  of  a  decla- 
ration in  the  cepU  et  detinet.  The  provisions  of  the 
Revised  Statutes,  as  to  what  the  declaration  shall 
allege  in  replevin  (2  J?.  S.  623,  §  36)  have  been  to  a 
considerable  extent  superseded  by  the  provisions  of  the 
Code,  respecting  what  is  there  designated  as  ^'  claim 
and  delivery  of  peraonal  property.'-  The  Code  does 
not  change  the  requisites  to  maintain  the  action  (Sco- 
field  V.  Whitelegge,  49  N.  T.  260).  The  proceedings 
in  the  present  action  appear,  though  not  very  clearly, 
to  present  the  requisites  to  maintain  it  as  an  action  to 
recover  the  possession  of  personal  property.  The  alle- 
gation in  the  complaint,  of  the  conversion  of  the  prop- 
erty to  the  defendant's  own  use,  is  consistent  with  a 
complaint  in  an  action  of  trover,  and  the  allegation  of 
wrong  on  the  part  of  the  defendant  in  respect  to  ac- 
quiring possession  of  the  property,  was  construed  at 
the  trial  as  an  allegation  of  a  tort  in  the  nature  of  tres- 
pass. The  requisites  to  maintain  the  proceedings  in 
'*  claim  and  delivery '^^  are  too  distinctly  defined  to 
warrant  a  complaint  presenting  a  triple  aspect,  and 
that  may  be  available  in  replevin,  trespass  or  trover,  as 
the  exigencies  of  future  proceedings  in  the  action  may 
render  desirable.  But  if  parties  elect  to  proceed  to 
trial  in  a  suit,  where  the  complaint  is  so  indefinite  or 
uncertain  that  the  precise  nature  of  the  charge  is  not 
apparent,  the  embarrassments  occurring  in  the  present 
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instance  are  very  likely  to  arise.  The  demand,  for  the 
delivery  of  the  property  and  of  damages  for  its  deten- 
tion, in  the  complaint,  indicate  that  the  pleader  had  in 
view  an  action  under  the  Code  for  *'  the  claim  and  de- 
livery of  personal  property/'  That  it  is  snch  is  the 
only  view  I  have  been  able  to  arrive  at(Dows  v.  Green, 
•3  BbiD.  Ft.  377 ;  Spalding  v.  Spalding,  Id.  297 ;  Sco- 
iield  V.  Whitelegge,  49  i\^.  F.  259). 

Whatever  facts  are  stated  in  the  complaint,  which 
were  unnecessary  to  entitle  plaintiff  to  the  relief  he 
asks,  may  be  disregarded  as  superfluous. 

The  plain titf  appears  to  have  been  rightfully  en- 
titled to  the  possession  of  this  property.  The  evidence 
discloses  that  it  was  removed  from  his  possession  while 
he  was  proceeding  to  foreclose  a  chattel  mortgage  in 
his  favor  that  existed  npon  it,  and  that  this  was  done 
surreptitiously  and  wrongfully  ;  that  he  demanded  it 
of  the  defendant,  in  whose  possession  it  was,  as  a 
warehouse-keeper,  and  that  she  refused  to  surrender 
it,  unless  a  real  estate  bond  of  indemnity  to  the  extent 
of  $1,600  was  given  to  her.  I  am  not  aware  of  the  ex- 
istence of  any  legal  requirement  that  a  mortgagee, 
finding  the  mortgaged  property  to  which  he  has  a 
right  of  possession  placed  surreptitiously  in  a  ware- 
house, is  bound  to  give  the  warehouse- keeper  a  bond 
of  indemnity,  nor  do  I  understand  the  cases  cited  by 
the  defendant's  counsel  (Ball  v,  Liney,  48  i\^.  Y.6; 
Bliven  v.  Hudson  River  R.  R.  Co.,  36  Id.  405)  to  go  so 
far  as  to  sustain  that  view. 

If  there  are  conflicting  claimants  the  course  to  be 
pursued  is  to  immediately  commence  a  suit  in  equity 
in  the  nature  of  a  bill  of  interpleader  against  the  claim- 
ants, and  have  the  controversy,  and  the  right  to  the 
possession  of  the  property,  judicially  determined  (Ball 
V,  Liney,  48  iV:   Y.  13). 

The  conclusions  anived  at  in  regard  to  the  plead- 
ings, and  the  relief  and  nature  of  the  action,  consider- 
Vot.  Xin— 28 
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iiig  it  not  as  an  action  of  trespass,  bat  simply  an  action 
of  replevin,  are,  as  it  seems  to  me,  in  accord  with  the 
views  of  the  learned  trial  judge,  while  sitting  as  a 
referee  in  the 'replevin  suit  of  Levin  v.  Russell  (42  i\r. 
Y,  253)  and  afiBrmed  by  the  supreme  court  at  general 
term,  and  by  the  court  of  appeals,  and  approved  in 
Scofield  V.  Whitelegge  (49  iV.  Y.  259). 

The  plaintiff  had  shown  upon  the  trial  of  the  action 
that  he  was  at  least  entitled  to  the  possession,  or  to  be 
restored  to  the  possession,  of  the  mortgaged  chattels 
(Levin  v.  Russell,  42  JV.  Y.  251). 

Any  failure  of  proof  on  the  part  of  the  plaintiff  as 
to  damages  sustained  by  the  detention,  or  as  to  the 
value  of  the  goods,  does  not  appear  to  have  been  among 
the  reasons  for  the  dismissal  of  the  complaint,  nor 
would  the  dismissal  on  such  grounds  have  been  tenable. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  the  appellant  to  abide  the  event. 


Preedman,  J.,  concurred. 


ARTHUR  B.  LONG,  et  al.,  Plaintiffs  and  Re- 
spondents, 7>.  EDWARD  BUSSELL,  Iicpleaded, 
&c..  Defendant  and  Appellant. 

MONEr  HAD  AND  RECEIVED — ACTION  FOR  THE  SAME. 

'^  As  a  general  rule,  the  question  is,  to  which  party  ex  ctquo  et  lano 
does  the  money  belong*^  (Buel  «.  Boughton,  2  Den.  91). 

This  action  ^^s  denominated  an  equitable  action,  and  is  less  re- 
stricted by  technical  rules  than  most  others.  It  aims  at  the  mere 
justice  of  the  case,  and  looks  entirely  to  the  question  whether  the 
defendants  hold  money,  which  in  equity  and  good  conscience 
belongs  to  the  plaintiff  (Colville  9.  Besley,  2  Den,  139, 142). 

Ileldy  in  this  case,  that  the  defendant  received  money  which  ia 
equity  and  good  conscience  belonged  to  the  plaintiffs.    They 
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came  into  its  possession  by  a  misappropriation  of  it  by  plaintiff^s 
factors  and  agents.  Tlie  latter,  as  between  themselves  and  their 
principals,  had  no  right  to,  nor  interest  in,  such  moneys,  except 
as  the  trustees  of  the  plainti^s.  The  defendants  did  not  part 
with  any  consideration,  nor  incur  any  liability;  nor  did  they 
release  any  right  or  property,  for  or  on  account  of  its  payment 
to  them. 
The  case  of  Butterworth  v.  Gould  (41  N,  T,  450)  reviewed,  and 
not  considered  analogous  to  this  case. 

Before  Curtis,  Ch.  J.,  and  Pbeedman,  J. 

Decided  December  1,  1879. 

Appeal  by  defendant  from  a  judgment  in  favor  of 
the  plaintiffs,  entered  npon  the  report  of  referee. 

The  facts  sufficiently  api)ear  in  the  opinion. 

S.  H.  Johnson^  for  appeHant. 

Ed,  W.  Chamherlain  and  Nelson  Smithy  for 
respondents. 

By  the  Court.— Curtis,  Ch.  J. — The  referee  found, 
that  on  or  about  March  19,  1877,  the  plaintiff,  by  Val- 
entine Meyers  &  Co.,  their  factors,  at  the  city  of  New 
York,  sold  and  delivered  to  the  copartnership  firm  of 
Southard  &  Co.,  doing  business  in  the  city  of  New- 
York,  a  quantity  of  pine  lumber  belonging  to  the 
plaintiffs,  consisting  of  one  hundred  and  five  thousand 
seven  hundred  and  forty-three  feet,  at  the  price  of  $16 
per  thousand  feet,  amounting  to  $1,624.43,  over  and 
above  the  freight  thereon,  which  freight  was  also  to  be 
and  was  paid  by  Southard  &  Co.,  to  the  party  entitled 
thereto,  and  which  sum  of  $1,624.43  became  due  and 
payable  from  Southard  &  Co.  to  the  plaintiffs,  for  the 
price  of  the  lumber,  on  or  about  March  22,  1877. 

That  also,  on  or  about  March  22, 1877,  the  firm  of 
Southard  &  Co.  paid  over  to  the  defendant  the  price  of 
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the  lumber  so  due  to  the  plaintiffs,  being  the  sum  of 
$1,624.43,  and  the  same  was  received  by  the  defendants 
to  the  use  of  the  plaintiffs. 

The  referee  also  found  that  plaintiffs,  on  or  about 
January  28,  1878,  demanded  the  sum  from  the  defend- 
ants, which  they  neglected  and  refused  to  pay,  and 
that  the  same,  with  interest  from  January  28, 1878,  was 
justly  due  and  owing  from  the  defendants  to  the 
plaintiffs. 

The  referee  also  found,  as  conclusions  of  law  upon 
the  facts  of  this  case,  that  the  plaintiffs  were  entitled 
to  recover  from  the  defendants  in  this  action  the  sum 
of  $1,745.34,  together  with  the  plaintiffs'  costs  of  the 
action,  for  which  judgment  should  be  entered  against 
both  of  the  defendants,  so  far  only  as  that  it  may  be 
enforced  against  the  joint  property  of  both  defendants, 
and  the  separate  property  of  Edward  Bussell. 

The  proofs  sustain  the  findings  of  fact  of  the  referee. 
The  conclusions  of  law  that  he  arrives  at  are  well  and 
carefully  considered  in  his  opinion,  which  is  as  fol- 
lows : 

The  plaintiffs  reside  at  Grand  Rapids,  Michigan, 
and  manufacture  lumber. 

Valentine,  Myers  &  Co.,  at  the  time  of  the  transac- 
tions in  question,  were  engaged  in  selling  lumber  on 
commission,  and  in  the  purchase  and  sale  of  it  on  their 
own  account,  and  had  their  lumber  depot  at  Hastings, 
in  this  State,  and  an  office  in  the  city  of  New  York. 

Some  time  in  1876  there  was  an  agreement  made 
between  them  and  the  plaintiffs,  by  which  the  latter 
were  to  forward  to  the  former,  at  Hastings,  in  this 
State,  lumber  to  be  sold  by  Valentine,  Myers  &  Co.,  as 
the  factors  and  agents  of  the  plaintiffs.  Valentine, 
Myers  &  Co.  were  to  advance  all  the  money  required  to 
pay  the  freight  on  the  lumber  thus  forwarded  to  them, 
and  after  the  latter  had  sold  the  lumber  they  were  to 
make  returns  on  the  sale  to  the  plaintiffs.    Valentine, 
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Myers  &  Co.  were  to  dedact  from  the  gross  proceeds  of 
the  sales  five  j>eT  cent,  on  the  amount  thereof  for  their 
commissions,  the  amounts  advanced  by  them  for 
freight,  and  the  amount  of  charges  that  would  accrue, 
the  nature  of  which  charges  was  understood  between 
tbem. 

Under  this  arrangement,  Valentine,  Myers  &  Co. 
from  time  to  time  received  lumber  from  the  plaintiffs, 
and  out  of  the  lumber  thus  received  they  sold  and 
delivered  to  Southard  &  Co.,  of  this  city,  on  or  about 
March  19,  1877,  a  lot  of  lumber,  amounting  to 
$1,691.88,  or  thereabouts.  At  the  time  of  this  sale 
Valentine,  Myers  &  Co.  were  indebted  to  the  plaintiffs 
on  account  of  sales  made  by  them  prior  thereto  of  the 
plaintiffs'  lumber,  over  and  above  the  amount  of  all 
sums  which  they  had  paid  for  freight  on  all  the  lumber 
forwarded  to  them  by  the  plaintiffs,  and  over  and 
above  all  charges  they  could  possibly  make  in  regard 
thereto,  in  an  amount  exceeding  the  sum  of  $6,000, 
and  which  yet  remains  unpaid.  On  March  20,  1877, 
Valentine,  Myers  &  Co.  assigned  to  the  defendants 
their  claim  and  demand  against  Southard  &  Co.  for  the 
price  of  the  lot  of  lumber  they  sold  to  the  latter, 
which  assignment  is  in  writing,  and  concludes  thus, 
viz.  : 

'*The  consideration  for  this  assignment  being  so 
much  of  the  indebtedness  due  by  us  to  said  Bussell  & 
Co.  as  shall  be  equivalent  to  the  amount  of  the  claim 
assigned." 

On  this  assignment  Southard  &  Co.,  soon  after  its 
date,  paid  to  Bussell  &  Co.  $1,500  in  money,  and  paid 
by  direction  of  Valentine,  Myers  &  Co.  to  the  captain 
of  the  boat  on  which  this  lumber  was  brought  from 
Hastings  to  this  city,  $67.41,  the  amount  due  him  for 
freight,  and  adjusted  the  balance,  being  $124.43,  by 
crediting  the  same  to  the  defendants  on  account, 
whereby  they  have  received  the  same  in  a  way  equiva- 
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lent  to  the  receipt  of  the  same  in  cash.  At  the  time 
Valentine,  Myers  &  Co.  assigned  this  claim  to  the 
defendants  they  knew  that  Mr.  Havens,  one  of  the 
firm  of  Valentine,  Myers  &  Co.,  was  abont  to  com- 
mence a  suit  against  his  copartners  to  wind  np  the 
business  of  the  firm  and  obtain  the  appointment  of  a 
receiver  of  its  property  and  effects.  Such  a  suit  was 
soon  brought,  and  a  receiver  therein  was  appointed, 
and  Mr.  Bussell  was  one  of  the  sureties  of  the  receiver 
in  that  suit,  or  was  a  surety  for  Havens  to  enable  him 
to  obtain  an  injunction  therein.  Southard  &  Co.  had 
no  notice,  when  they  bought  this  lumber  and  paid  for 
it,  as  above  stated,  that  the  plaintiffs  were  in  any  way 
interested  in  such  lumber ;  nor  did  the  defendants 
have  any  such  notice  when  they  received  the  said 
ass^'gnment,  nor  at  the  time  they  received  from  South- 
ard &  Co.  the  $1,500  in  cash,  or  at  the  time  they  took 
payment  of  the  §124.43  by  receiving  a  credit  for  it  on 
account. 

It  is  clear  that  the  lumber  sold  by  Valentine,  Myers 
&  Co.  to  Southard  &  Co.  belonged  to  the  jilaintiffs  at 
the  time  of  the  sale  and  delivery  thereof.  That  as 
between  the  plaintiffs  and  Valentine,  Myers  &  Co., 
the  latter  had  no  right,  legal  or  equitable,  to  any  i)art 
of  the  price  to  be  paid  for  it.  The  money  paid  for  it 
by  Southard  &  Co.  to  the  defendants,  when  thus  paid, 
in  equity  belonged  to  the  plaintiffs.  Their  lumber,  by 
the  sale  made  of  it,  and  the  payment  made  therefor, 
became  converted  into  this  money,  which  they  thus 
identify  and  follow  into  the  defendant's  possession. 
In  judgment  of  law,  as  I  think,  they  received  it  to  the 
plaintiff's'  use,  unless  the  facts  proved  establish  a  right 
in  them,  to  take  and  retain  it  as  against  the  plaintiffs. 
The  defendants  now  seek  to  retain  it  on  the  ground,  in 
substance,  that  on  March  16,  1877,  they  loaned  Valen- 
tine, Myers  &  Co.  $1,500  in  money,  on  the  promise  that 
the  proceeds  or  price  of  the  lumber  which  Southard  & 
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Co.  boagbt  should  be  applied  to  repay  this  loan  of 
$1,600.  There  are  three  items  of  evidence  bearing 
directly  on  this  question,  viz.  : 

1.  The  terms  of  the  assignment  of  the  claim. 

2.  The  testimony  of  Bussell,  and 

3.  The  testimony  of  Mr.  Havens,  who  got  the  loan 
from  Bussell. 

First,  The  terms  of  the  written  assignment  do  not 
import  that  it  was  made  to  secure  specially  this  loan. 
The  loan  was  $1,600,  and  the  demand,  as  proved,  w^as 
$1,624.43,  as  Southard  &  Co.  paid  to  the  captain  of  the 
canal  boat  $67.45,  which  left  due  on  the  lumber 
$1,624.43.  The  assignment  states  that  the  claim 
assigned  was  "supposed  to  amount  to  about  $1,600, 
more  or  less."  It  directs  "  Southard  &  Co.  to  pay  the 
said  claim  to  said  E.  Bussell  &  Co.,  or  to  settle  with 
them  for  the  same,"  and  declares  the  consideration 
thereof  to  be  "  so  vmch  of  the  indebtedness  due  by  us  " 
(Valentine,  Myers  &  Co.)  "  to  the  said  Bussell  &  Co., 
as  sliall  he  equivalent  to  the  amount  of  the  claim 
assigned."  This  imports  the  precise  consideration  and 
cause  of  the  assignment  of  the  claim  to  be  pre-existing 
indebtedness  of  Valentihe,  Myers  &  Co.  to  E.  Bussell 
&  Co.,  of  the  same  amount  as  that  of  the  claim 
assigned,  and  that  such  pre-existing  indebtedness 
exceeded  in  amount  the  amount  of  the  claim  assigned. 
There  is  notliing  in  it  pointing  to  or  indicating  any 
loan  of  $1,600,  and  certainly  nothing  suggesting  the 
idea  of  such  a  loan  having  been  made  on  a  i)romise  that 
it  should  be  repaid  by  means  oJ[  payment  of  this  claim, 
but,  on  the  contrary,  its  terms  are  repugnant  to  any 
such  idea,  or  the  existence  of  any  such  fact. 

Second.  E.  Bussell  was  examined,  before  trial,  on 
March  21,  1878.  Previously  thereto,  and  about  Jan- 
uary 28,  1878,  he  bad  received  written  notice  from  the 
plaintiflfs  of  the  claim  which  they  seek  to  enforce  in  this 
action.     On  that  examination  he  testihed  thus,  viz.  : 
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"  The  last  loan  I  made  them  (viz.,  Valentine,  Myers  & 
Co.)  was  on  March  16,  18T7,  $.1,500 ;  I  fix  the  date  by 
the  fact  that  I  gave  a  check,  and  have  recently  looked 
up  the  check"  .  .  .  **and  this  said  last  loan  was  only 
for  a  day;  I  took  no  note  or  other  security"  .  .  . 
''This  last  loan  of  $1,500  was  agreed  to  be  repaid  the 
next  day,  the  17th  ;  I  did  not  see  them  on  the  17th,  to 
the  best  of  my  recollection,  bat  did  see  them  within  a 
few  days  after  ;  think  it  was  at  their  office,  and  called 
their  attention  to  the  fact  that  they  did  not  return  said 
loan ;  they  then  said  that  they  had  been  disappointed 
in  getting  money  from  some  bank ;  think  it  was  some 
notes  they  offered  lor  discount ;  they  had  some  lumber 
here  which  was  about  sold,  or  that  they  calculated  to 
place,  they  said  ;  they  gave  me  a  writing  on  Southard 
<£•  Co."  (meaning  thereby  the  assignment  before  men- 
tioned). .  .  ''I  got  $1,500  within  a' day  or  two;  I  do 
not  remember  when  I  got  the  rest.  .  .  They  gave  me 
$1,500  in  money,  and  credit  for  the  balance." 

"  Q.  On  what  account  did  you  take  that  paper  from 
Havens?"  (meaning  the  assignment). 

''A.  It  was  on  account  of  the  indel)tedness  I  had 
against  Valentine,  Myers  &  Co.,  and  I  gave  no  receipt 
for  it." 

On  the  trial  of  this  action  Bussell  was  again  exam- 
ined, and,  after  hearing  his  previous  deposition  read, 
and  after  hearing  Jonathan  N.  Havens  testify  in  rela- 
tion to  the  loan  of  the  $1,600,  testified  thus,  viz. : 

'*Q.  You  remember  this  check  of  March  16,  1877, 
which  has  been  referred  to  ? " 

*'A.  Yes." 

"  Q.  What  took  place  between  you  and  Mr.  Havens, 
if  anything,  in  regard  to  this  lumber  which  was  sold 
to  Southard  &  Co.  at  the  time  of  giving  this  check  ? " 

''A.  He  came  to  me  and  wanted  to  borrow  $1,500 
for  a  day  or  two  ;  he  said  that  he  had  money  coming 
in  from  some  bank,  and  also  a  boat  load  of  lumber  at 
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Watrous  &  Wilson's  yard,  which  he  had  sold,  and 
which  he  would  probably  have  the  money  for  next 
day,  and  would  reimburse  that  money  if  I  would  lend 
him  the  $1,600 ;  I  did  so,  and  did  not  liear  anything  of 
him  in  a  day  or  two  ;  I  went  to  see  them,  and  they 
explained  that  Watrous  &  Wilson  had  only  taken  part 
of  the  load,  or  that  they  were  about  selling  it  some- 
where else ;  that  their  money  had  not  come  from  the 
bank,  and  that  as  soon  as  it  was  sold  they  would  give 
me  my  money  ;  in  the  course  of  a  day  or  so  they  sold 
this  lumber  to  Southard  &  Co.,  and  gave  me  an  order, 
as  I  supposed  it  was,  to  go  and  collect  the  money." 

On  cross-examination  he  testified  thus  : 

"  Q.  This  balance  here,  over  and  above  the  $1,600 
with  which  you  were  credited  by  Southard  &  Co.,  I 
suppose,  has  been  paid  to  you  ;  that  is,  you  had  deal- 
ings with  Southard  &  Co.,  hadn't  youl 

''A.  Yes. 

"  Q.  And  that  balance  was  allowed  to  you  as  against 
claims  that  they  held  against  you  ? 

"A.  Yes,  sir. 

*'  Q.  So  that  it  is  the  same*as  cash  in  your  hands  1 

*'A.  Yes." 

I  think  it  perfectly  clear  on  this  testimony  that  the 
loan  of  $1,600  was  not  made  in  reliance  on  any  prom- 
ise by  Havens  that  the  proceeds  of  this  cargo  of  lum- 
ber should  be  applied  to  repay  it.  That  Bussell  had 
no  such  idea  when  he  made  the  loan,  and,  according  to 
his  deposition  before  trial,  there  could  be  no  pretense 
that  anything  was  said  about  this  cargo  of  lumber  at 
the  time  the  loan  was  made.  As  Bussell  details  the 
transaction  in  that  deposition,  the  cargo  of  lumber  was 
spoken  of  when  he  went  and  inquired  why  the  loan 
had  not  been  repaid.  There  is  no  pretense  in  that 
deposition  that  any  allusion  was  made  to  it,  or  to  any 
explanation  of  Havens  getting  money  from  a  bank  at 
the  time  the  loan  was  made.    The  testimony  of  Bussell 
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harmonizes  with  the  terms  of  the  assignment,  in  respect 
to  what  the  transaction  in  regard  to  this  loan  was. 

The  testimony  of  Havens  does  not  convince  me  that 
the  terms  of  the  assignment  fail  to  describe  that  trans- 
action truly  in  its  whole  substance,  or  that  Bussell  has 
failed  to  describe  it  accurately.  A  part  of  his  testi- 
mony tends  to  show  that  when  he  borrowed  the  $1,500, 
he  assured  Bussell  that  he  would  give  him  a  claim  on 
the  lumber,  and  as  soon  as  the  money  was  got  for  it 
he  should  have  it.  But,  he  says,  he  don't  think  he 
said  to  Bussell,  at  the  time  of  the  loan,  that  he  was 
expecting  to  get  money  from  a  bank,  or  that  he  had 
offered  some  notes  for  discount,  and  expected  to  get 
the  money  in  that  way. 

Is  positive  he  told  Mr.  Bassell  when  he  got  this 
check  that  he  would  pay  when  he  sold  that  lumber 
that  was  on  the  boat  7\  C.  Davis, 

''Q.  Did  Mr.  Bussell,  at  the  time  you  gave  him 
this  assignment,  on  20th  March,  know  that  your  firm 
had  suspended  or  were  about  to  suspend?    .     . 

"A.  .  .  It  was  well  understood  that  we  gave  him 
this  assignment,  because  we  would  have  to  suspend  ; 
it  was  given  to  him,  and,  I  think,  he  understood  it  was 
for  that  purpose  ;  we  wanted  to  secure  him. 

"  I  told  him  it  would  be  better  to  secure  this  $1,500 
by  making  an  assignment  of  the  claim  for  this  boat 
load  of  lumber;  the  boat  load  of  lumber  was  sold." 
This  was  after  th^  sale  to  Southard  &  Co.,  as  that  was 
not  made  until  the  19th. 

There  are  some  undisputed  facts  that  support  the 
theory  that  when  Bussell  made  the  loan  of  $1,500 
nothing  more  was  said  by  Havens  then  that  he  would 
repay  it  the  next  day,  or  in  a  day  or  two.  At  that 
time  Bussell  did  not  suspect  that  the  firm  of  Valentine, 
Myers  &  Co.  were  in  difficulty.  That  firm  and  Bussell 
&  Co.,  prior  thereto,  from  time  to  time,  exchanged 
notes,  and  at  that  time  there  were  outstanding  notes  of 


LONG  V.   BUSSELL.  443 


Opinion  of  the  Court,  by  Cubtis,  Ch.  J. 


this  character,  amounting  to  several  thousand  dollars 
(about  $6,000),  and  Bussell  did  not  consider  that  Val- 
entine, Myers  &  Co.  then  owed  Bussell  &  Co.  anything, 
because  the  latter  then  supposed  the  notes  of  the 
former  perfectly  good.  There  was  not,  therefore,  any 
apparent  necessity  or  occasion  for  Havens  to  promise, 
or  even  suggest,  in  order  to  obtain  this  loan  for  a  day 
or  two,  that  he  would  devote  any  designated  property 
to  repay  the  loan. 

On  such  a  state  of  facts  it  was  natural,  and  accord- 
ing to  the  usual  course  of  business  under  the  circum- 
stances, that  the  transaction  should  have  been  such  as 
Bussell  in  his  deposition  testifies  it  was. 

But  before  the  assignment  was  made  the  affairs  of 
the  firm  of  Valentine,  Mvers  &  Co.  had  reached  such  a 
crisis  that  Havens,  as  a  member  of  that  firm,  had  deter- 
mined to  bring  a  suit  against  his  partners  and  obtain 
the  appointment  of  a  receiver,  and  did  do  so.  That 
Bussell  then  knew.  That  made  it  certain  that  Bussell 
&  Co.  w^ould  be  obliged  to  pay  their  outstanding  notes 
which  they  had  given  for  notes  of  Bussell  &  Co.  to  a  like 
amount,  and  that  the  notes  of  the  latter  would  be  pro- 
tested, and  that  Bussell  &  Co.  would,  at  most,  only 
receive  a  dividend  on  the  notes  they  had  giiten,  and 
would  be  compelled  to  pay.  The  testimony  indicates 
that  indebtedness  of  Valentine,  Myers  &  Co.  to  Bussell 
&  Co.  to  thus  accrue,  or  to  thus  become  absolute,  was, 
in  the  contemplation  of  the  parties  to  the  assignment^ 
part  of  the  indebtedness  therein  mentioned. 

These  considerations  naturally  aid,in  coming  to  the 
conclusion  that  Bussell,  in  his  deposition,  stated  the 
transaction  truly,  and  the  whole  of  it,  and  that  Havens 
is  mistaken  in  supposing  that  what  was  first  told  by  him 
to  Bussell,  about  the  lumber  finally  sold  to  Southard  & 
Co.,  was  said  before  the  check  was  delivered,  and  that 
it  was  in  fact  said  a  day  or  two  after  that,  when  Bus- 
sell  called  to  inquire  why  the  loan  had  not  been  re- 
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paid.  It  was  more  important  to  Bassell  and  his  firm 
what  the  fact  was  in  this  regard  than  it  was  to  Havens, 
and  he,  of  the  two,  would  naturally  remember  the 
transaction  according  to  its  substance,  if  either  would. 
His  memory,  in  regard  to  that  point,  would  be  expected 
to  be  more  fresh  and  reliable  when  first  examined  than 
it  would  be  some  months  later. 

I  cannot  resist  the  conclusion  that  the  $1,500  was 
loaned  entirely  without  security,  and  without  any 
promise  to  repay  it  out  of  the  proceeds  of  a  sale  of  the 
lumber  sold  to  Southard  &  Co. 

On  such  facts  the  defendants  received  from  South- 
ard &  Co.  money  belonging  to  the  plaintiffs,  without 
paying  any  consideration  therefor. 

In  an  action  for  money  had  and  received,  "As  a 
general  rule,  the  question  is,  to  which  party,  ex  cequo 
et  bonOy  does  the  money  belong?"  (Buel  t>.  Bough  ton, 
2  Den.  91). 

The  action  for  money  had  and  received  is  '*  denom- 
inated an  equitable  action,  and  is  less  restricted  by 
technical  rules  than  most  others.  It  aims  at  the  mere 
justice  of  the  case,  and  looks  entirely  to  the  question 
whether  the  defendants  hold  money  which  in  equity 
and  good  conscience  belongs  to  the  plaintiff"  (Colville 
V.  Besley,  2  Den.  139,  142). 

The  defendants  have  received,  and  applied  to  their 
own  use,  money  which,  in  equity  and  good  conscience, 
belonged  to  the  plaintiffs.  They  came  to  the  possession 
of  it  by  a  misappropriation  of  it  by  plaintiffs'  factors 
and  agents.  The  latter,  as  between  themselves  and 
their  principals,  had  no  right  to,  or  interest  in,  such 
moneys,  except  as  trustees  of  the  plaintiffs.  The 
defendants  did  not  part  with  any  consideration,  or  incur 
any  liability,  or  release  any  right  or  property  for  or  on 
account  of  this  money. 

There  is  no  analogy  between  this  case  and  cases  like 
Butterworth  «>.  Gould  (41  N.  T.  450).     The  latter  case, 
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and  others  like  it,  hold  that  where  A.  is  indebted  to  B. 
or  0.,  and  B.  and  C.  severally  claim  the  debt  is  dne  to 
him,  and  A.  pays  the  debt  to  B.,  that  C.  cannot  recover 
the  n;ioney  of  B.  as  money  had  and  received  to  the  nse 
of  C,  even  though  it  may  be  made  to  appear  that  the 
debt  was  in  fact  owing  to  C.  It  cannot  be  regarded  as 
money  paid  to  the  use  of  C,  for  the  payment  thus 
made  does  not  in  any  respect  affect  his  right  still  to  call 
on  his  debtor  for  payment.  The  relations,  as  between 
himself  and  A.,  are  not  affected  thereby.  In  the  present 
case,  the  money,  which  was  delivered  by  Southard  & 
Co.  to  the  defendants,  at  the  time  it  was  so  delivered, 
belonged  in  equity  to  the  plaintiffs.  The  payment 
made  by  Southard  &  Uo.  satisfied  their  liability  for  the 
price  agreed  to  be  paid  for  the  lumber.  After  such 
payment  was  made,  all  claims  which  the  plaintiffs 
might  otherwise  have  made  against  Southard  &  Co. 
were  extinguished.  The  only  title  which  the  defend- 
ants can  make  to  the  money  is  through  Valentine, 
Myers  &  Co.,  by  whose  violation  of  their  duty  to  the 
plaintiffs  the  defendants  obtained  i)ossession  of  it  with- 
out paying  any  consideration  therefor. 

The  defendants  further  claim  that  they  can  defend 
against  this  action  under  that  provision  of  the  Factor's 
Act  which  declares  that  the  factor's  agent,  intrusted 
with  the  possession  of  any  merchandise  for  the  pur- 
pose of  sale,  shall  be  deemed  to  be  the  true  owner 
thereof,  so  as  to  give  validity  to  his  contract  with  any 
other  persons  for  the  sale  or  other  disposition  of  the 
whole  or  any  part  of  such  merchandise,  for  any  money 
advanced,  or  negotiable  instrument,  or  other  obligation 
in  writing  given  by  such  other  person  on  the  faith 
thereof. 

It  seems  to  me,  with  all  due  respect  for  the  confi- 
dence with  which  this  position  was  taken,  and  the  abil- 
ity with  which  it  has  been  supported,  that  the  short 
and  full  answer  to  it  is,  that  Valentine,  Myers  &  Co., 
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the  factors  and  agents  intrasted  with  the  possession  of 
the  plaintiffs'  lumber  for  the  purpose  of  sale,  have  not 
made  any  contract  with  the  defendants  for  the  sale  of 
any  part  of  such  lumber,  or  for  the  disposition  of  any 
such  lumber  to  the  defendants  for  money  advanced  by 
them,  or  securities  given  on  the  faith  thereof.  The 
lumber  in  question  was  sold  and  delivered  to  Southard 
A  Co.  •  The  only  contract  betw^een  Valentine,  Myers  & 
Co.  and  the  defendants,  in  relation  to  this  lumber,  was 
made  several  days  after  the  sale  and  delivery  of  the 
lumber  to  Southard  &  Co.,  and  consisted  wholly  of  the 
transfer  by  Valentine,  Myers  &  Co.  to  the  defendants, 
without  consideration,  of  the  indebtedness  of  Southard 
&  Co.,  for  the  lumber  thus  purchased.  .  The  money 
which  Southard  &  Co.  paid  and  the  defendants  received, 
at  the  time  it  was  so  paid  and  received,  was  the 
property  into  which  said  lumber  had  been  converted, 
and  in  equity  belonged  to  the  plaintiffs  (Duguid  v. 
Edwards,  50  Barb.  297 ;  Wallace  v.  Castle,  14  Hun,  106). 

The  plaintiffs  should  have  judgment  for  $1,624.42, 
with  interest  thereon  from  the  time  the  demand  was 
made  upon  the  defendants  therefor.  There  were  no 
commissions  due  to  Valentine,  Myers  &  Co.  for  the 
sale  of  this  lumber. 

I  have  no  doubt^  upon  the  evidence,  that  at  the 
time  of  this  sale  they  owed  the  plaintiffs  over  $6,000, 
after  crediting  themselves  with  five  per  cent,  commis- 
sions on  all  prior  sales. 

The  above  opinion  of  the  referee  fully  and  clearly 
maintains  the  conclusions  arrived  at  by  the  referee,  and 
they  are  concurred  in. 

The  judgment  appealed  from  shoald  be  affirmed, 
with  costs  to  the  respondents. 

Fbeedman,  J.,  concurred. 
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GEORGE  H.  TOWNSEND,  Plaintiff  and  Re- 
SPONDENT,  V.  MILES  ROSS,  AS  Survivor,  &o., 
Defendant  and  Appellant. 

C08TB, — Sheriff's  fees. 

Upon  taxation  by  the  judge,  the  sheriiFs  bill  was  allowed  $32.18 
for  keeper's  fees  (in  charge  of  a  schooner  levied  upon). 

Held,  that  this  allowance  to  the  sheriff  was  erroneous.  The  statu- 
tory  fees  and  ]>oundage  allowed  to  a  sheriff  are  in  full  compensa- 
tion for  his  services  and  expenses  in  executing  the  writ.  He  is 
not  entitled  to  charge  for  the  services  of  a  keeper,  in  charge  of 
the  property  levied  upon  (Crofut  t?.  Brandt,  58  iV.  T,  106). 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  Deoember  1,  1879. 

Appeal  by  defendant  from  an  order,  in  which  the 
fiheriflTs  fees  on  an  execution  were  taxed  at  $48.92. 

Leon  Abbett^  for  appellant. 

Almon  Goodwin^  for  respondents. 

By  the  Court. — Curtis,  Ch.  J. — The  order  at 
«pecial  term,  opening  the  defendant's  default,  required, 
^mong  other  conditions,  that  the  defendant  should  pay 
to  the  plaintiff  "the  legal  fees  and  disbursements  of 
the  sheriff,"  on  the  execution  issued  under  the  judg- 
ment, from  which  the  defendant  sought  to  be  relieved. 
The  bill  presented  by  the  sheriff  was  as  follows : 

To  .poundage,            .           .            .  $8.74 

To  levy  and  return  fee,           .           .  2.69 

To  notices  of  sale,     .            .            .  4.00 

To  expenses  incurred,  .            .            .  15.00 
To  towing  schooner  from  Tottenville  to 

Gowanus,          .            .            .  40.00 
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To  keeper's  fees,  16  days,  at  $3  per  day, 

16  nights,  at  $3,     .  .  .      $96.00 

To  compeasatioa  to  deputy,         .  20.00 

$186.43 

Upon  taxation  by  the  judge  at  special  term,  the  bill 
was  taxed  at  $48.92,  of  which  amount  $32.13  was 
allowed  for  keeper's  fees. 

The  defendant  appealed  from  this  order,  and  claims 
that  the  allowance  to  the  sheriff  of  $32.13  for  keeper's 
fees  was  erroneous. 

This  question,  in  regard  to  keeper's  fees,  appears  to 
have  been  passed  upon  adversely  to  the  claims  of  the 
sheriff  to  charge  for  them  (Crof ut  v,  Brandt,  58  iV^.  T. 
106).  It  was  held,  in  this  case,  that  the  statutory  fees 
and  poundage  allowed  by  statute  to  a  sheriff  are  in  full 
compensation  for  his  services  and  expenses  in  executing 
the  writ. 

The  sheriff  incurred  expenses  in  holding  possession 
of  the  vessel  levied  upon  under  the  execution,  for 
which  the  allowance  appealed  from,  of  $32.13,  for 
keeper's  fees,  seems  not  unreasonable,  but  no  jirovision 
by  statute  is  made  for  their  allowance.  There  are, 
perhaps,  other  services  rendered  by  sheriffs,  where  the 
compensation  received  is  more  than  commensurate  with 
the  service  rendered.  This  may  have  been  considered 
by  the  learned  judge  delivering  the  opinion  in  Crofut 
7).  Brandt  (58  iV;  Y.  112),  who  observes  that  "in  the 
long  run  the  result,  in  the  contemplation  of  law,  is  that 
the  fees  which  the  law  prescribes  are  adequate  com- 
pensation for  the  risk  and  expense  incurred." 

The  claim  made,  that  the  order  opening  the  default, 
in  requiring  the  payment  of  the  sheriff's  disburse- 
ments, gives  a  latitude  to  the  court  in  ordering  the 
expenses  for  keeper's  fees  to  be  paid,  and  that  it  rests 
in  its  discretion,  is  not  tenable,  because  the  order  itself 
limits  the  payment  required  to  be  made  by  the  defend- 
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ant  to  ^^the  legal  fees  and  dishursements^^  of  the 
sheriff  on  the  execution.  If  the  court  at  special 
term  had  intended,  as  a  condition  of  opening  the  de- 
fault,  that  fees  or  disbursements,  other  than  those 
specified  in  the  statutes,  should  be  paid,  it  would  not 
have  used  a  term  of  limitation,  debarring  the  sheriff 
from  requiring  payment  of  charges  other  than  such  as 
the  statute  (which  is  the  only  law  under  which  he  can 
enforce  charges  without  consent  of  the  party)  gives  him 
the  right  to  demand. 

The  order  appealed  from  should  be  modified  by 
striking  out  the  item  *'  to  keeper's  fees  $32.13,"  with 
costs. 

Fbeedman,  J.,  concurred. 


WILLIAM  R.  McCULLOUGH,  Plaintiff  and 
Appellant,  v.  BENJAMIN  THOMPSON,  et 
AL.,  Defendants  and  Respondents. 

PitlKCIPAL  AND  FACTOR. — AOBNT. — COMMISSION  MERCHANT. 

Iq  a  sale  of  goods  to  a.  factor  or  agjent,  who  purchases  in  his  own 
nam^,  and  to  whom  the  credit  is  given  and  the  merchandise 
billed  and  charged,  the  principal  is  not  liable  to  respond  to  the 
TendoE  for  the  price  of  the  goods,  where  it  appears  that  the 
principal  has  paid  his  factor  pr  agent,  for  the  goods. 

In  the  case  at  bar,  tlie  defendants  (being  a  foreign  house)  employed 
one  Murphy,  a  commission  merchant,  doing  business  in  New 
York,  to  purchase  goods  for  them  in  the  latter  place,  on  their 
orders  given  from  time  to  time,  without  reference  to  the  persons 
or  firms  from  whom  he  should  make  such  purchases,  and  they 
paid  Murphy  for  the  goods,  and  a  commission  for  his  service. 
Plaintiff  sold  to  Murphy  some  goods  that  he  bad  been  thus 
ordered  to  purchase  for  defendants.  Murphy  bought  in  his  own 
name,  and  plaintiff  made  out  the  bills  in  the  name  of  Murphy, 
and  charged  the  goods  to  him,  and  demanded  payment  from 
yoL.  Xin.— 29 
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Murphy;  but  failing  to  obtain  payment,  and  learning  that  the 
goods  yivevQ  purchased  for,  and  delivered  to  defendants,  they  seek 
to  recover  their  value  from  the  latter,  although  defendants. had 
paid  Murphy  for  the  goods. 

Plaintiff  had  uo  direct  personal  relations  wit^  defendants,  although 
tliey  had  information  or  knowledge  that  Murphy  had  orders  from 
defendants  to  purchase  goods  for  them  in  New  York.  They  gave 
the  credit  to  Murphy,  and  treated  him  as  a  principal. 

Held,  that  in  such  a  case,  the  law  does  not  provide  for  nor  permit 
the  substitution  of  the  principal  as  a  party  liable  to  respond  to  the 
plaintiffs,  for  the  merchandise  purchased  of  them  by  the  agent. 

Before  Curtis,  Ch,  J.,  and  Feeedman,  J. 

Decided  December  1,  1879. 

Appeal  by  plaintiflf  from  a  judgment  dismissing  the 
comj^laint  with  costs,  entered  on  the  report  of  a  referee. 

Isaac  L,  Miller^  for  appellant. 

Nathan  MeevCy  for  respondents. 

By  the  Court. — Curtis,  Ch.  J.— This  action  was 
brought  to  recover  $115.49,  the  value  of  certain  mer- 
chandise, claimed  to  have  been  sold  and  delivered  by 
plaintiflf  and  one  James  Wool  worth,  to  defendants. 
Woolworth  assigned  his  claim  to  plaintiff.  The  referee 
found  that  defendants  were  a  foreign  house,  doing 
business  in  Canada  and  England ;  that  they  employed 
one  J.  D.  Murphy,  a  commission  merchant,  doing  busi- 
ness in  this  city,  as  their  agent,  to  purchase  goods  for 
them  on  their  orders,  paying  him  a  commission  there- 
for ;  that  said  Murphy,  as  such  commission  merchant, 
purchased  in  his  own  name  the  goods  mentioned  in  the 
complaint,  and  that  the  contract  of  sale  was  made 
with  the  agent  as  principal  debtor,  and  not  with 
defendants. 

The  question  presented  is  purely  a  question  of 
fact. 
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The  evidence  strongly  tends  to  establish  that  the 
plaintiff  contracted  with  the  agent  Murphy,  and  not 
with  the  defendants.  The  plaintiff  knew,  at  the  time 
of  the  sale,  that  this  agent  Murphy  had  been  ordered 
by  the  defendants  to  purchase  these  goods.  But  did 
the  plaintiff  at  the  time  of  the  sale  give  the  credit  to 
the  foreign  house,  the  defendants,  or  to  the  commission 
merchant  in  New  York  ?  It  is  difficult  to  reconcile  the 
view,  that  the  credit  was  given  to  the  defendants,  when 
we  find  that  at  the  time  the  plaintiff  charged  the  goods 
in  his  books  to  the  commission  merchant  in  New  York, 
with  whom  he  negotiated  the  sale,  and  delivered  the 
goods  pursuant  to  his  instructions,  and  to  whom  he 
gave  the  bills  thereof,  made  out  against  him,  and  not 
against  the  defendants,  as  the  purchaser  of  them  from 
the  plaintiff. 

It  is  somewhat  inconsistent  with  the  idea  that  the 
credit  was  given  to  the  defendants  at  the  time  of  the 
sale,  that  payment  for  these  goods  was,  at  various  times, 
during  about  two  months,  demanded  by  the  plaintiff 
from  Murphy,  the  commission  merchant,  though  he 
was  in  a  straitened  condition,  and  no  communication 
was  made  to  the  defendants  on  the  subject,  until  about 
the  time  this  suit  was  commenced.  The  defendants 
had  in  the  meantime,  paid  Murphy  for  the  goods. 

This  evidence  inclines  me  to  think  that  the  plaint- 
iff had  no  idea,  at  the  time  of  the  sale,  of  recourse  upon 
the  defendants  for  payment,  but  that,  having  casuallj'' 
learned  at  that  time  for  whom  Murphy  w^as  purchasing 
as  a  commission  merchant  in  the  market,  upon  his 
omitting  to  pay,  he  presented  the  claim  in  suit  against 
the  defendants. 

If  the  contract  was  an  absolute  one  betweeri  the 
plaintiff  and  Murphy,  for  the  sale  of  the  goods  and  the 
giving  of  the  credit  to  the  latter,  the  law  does  not  pro- 
vide a  way,  in  case  of  the  latter^  s  neglect  to  pay,  by 
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which  the  dealer  with  him  can  be  substituted  invol- 
untarily as  the  party  to  respond. 

In  considering  the  question  in  dispute,  the  referee 
has  had  the  witnesses,  the  letters,  books  and  proofs 
before  him.  He  has  had  the  best  opportunity  of  de- 
termining the  facts.  The  evidence  in  the  case  sustains 
the  conclusions  he  arrived  at.  After  considering  it,  I 
have  been  unable  to  come  to  any  other  conclusion  than 
that  the  goods  were  sold  to  Murphy  and  credit  given 
exclusively  to  him.  There  are  some  exceptions  pre- 
sented in  the  case,  but  none  that  require  the  granting 
of  a  new  trial. 

The  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Freedman,  J.,  concurred. 


MORRIS  FRANK,  et  al.,  Plaintiffs  and  Respond- 
ents, V.  THE  CHEMICAL  NATIONAL  BANK 
OF  NEW  YORK,  Defendant  and  Appellant. 

Bai7K  accounts-^fokged  checks— pass-book,  settlements  akd 
balances  thereon. — evidence. 

The  question  as  to  \vho  should  bear  the  loss,  in  case  of  forged 
checks,  and  the  cases  bearing  upon  the  same,  discussed  (Leavitt 
«.  Stanton,  Suppl^nent  to  Hill  dt  D,  413  ;  Weisser  «?.  DenisoD, 
10  iV.  r.  68). 

In  the  latter  case,  the  following  text,  fully  cited  and  approved, 
^*that  the  bank  must  be  presumed  to  know  the  signatures  of 
its  dealers,  and  that  it  pays  forged  checks  purporting  to  be 
signed  by  them  at  its  peril.  That  a  depositor  owes  no  duty  to 
the  bank  that  obliges  him  to  examine  his  pass-book  after  the 
same  had  been  written  up  by  the  bank,  and  the  vouchers  or 
checks  returned  with  it,  with  a  view  to  the  detection  of  for- 
geries of  his  name.  That  the  depositor  was  bound  by  the  acts 
of  bis  clerk,  only  so  far  as  he  was  acting  in  the  course  of  his 
employment.*' 
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la  the  case  at  bar,  only  three  of  the  checks  claimed  to  be  forged 
were  produced  in  courts' and  defendant  claimed  that  only  those 
could  be  considered.  Held^  by  the  court,  that  if  the  proof 
that  all  the  checks  were  forged,  was  sufficient,  that  the  referee 
was  in  duty  bound  to  find  such  a  conclusion  of  fact.  Their 
production  on  the  trial  was  not  absolutely  necessary. 

There  was  evidence  on  the  trial,  as  to  the  existence  and  nature  of 
alterations,  erasures,  and  tracings  in  the  check  and  pass-book, 
and  on  the  forged  checks.  An  oculist  testified  that  a  certain 
magnifying  glass  was  a  correct  one,  and  that  it  magnified  four 
times.  The  plaintiffs  offered  the  glass  in  evidence,  and  handed 
it  to  the  referee,  and  requested  him  to  inspect  and  examine 
with  it  the  three  checks  that  were  produced  in  evidence,  and 
that  were  claimed  to  have  been  forged,  for  the  purpose  of 
determining  whether  or  not  the  signatures  upon  these  checks 
.were  genuine.  To  all  this,  counsel  for  defendant  objected,  but 
the  referee  overruled  his  objection,  and  used  the  glass,  and  the 
defendant's  counsel  excepted  to  the  decision  of  the  referee, 
and  also  to  his  action  in  using  the  said  glass.  Heldy  that  the 
referee  occupied  the  position  of  a  jury,  in  determining  the  ques- 
tion as  to  the  alterations,  erasures,  and  tracings,  and  he  had  the 
same  right  as  a  jury  to  use  a  magnifying  glass  in  the  investiga- 
tion of  material  objects.  It  was  proper  for  him  to  use  the  glass, 
if  he  could  sec  better  with  it.  It  was  his  duty  as  a  referee,  in 
a  case  where  alterations,  erasures,  and  forgeries  were  claimed 
to  exist,  to  resort  to  the  usual  and  proi)er  agencies  that  cor- 
rectly add  to  or  increase  the  power  and  capacity  of  human 
vision,  and  consequently  of  human  judgment,  in  rcsi>ect  to  the 
issues  of  fact  that  he  was  called  upon  to  consider  and  decide. 

Held,  upon  the  facts  and  law  in  the  case,  that  the  judgment 
entered  in  the  court  below  on  the  decision  of  the  referee,  to  the 
effect,  in  substance,  that  defendant  should  pay  the  amount  of 
the  forged  checks,  should  be  confirmed. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  December  1,  1879. 

Appeal  from  a  judgment  entered  against  the  de- 
fendant, on  the  report  of  a  peferee,  for  $15,794,20. 

The  plaintiffs  bring  this  action  to  recover  a  bal- 
ance of  money  they  had  deposited  with  the  defend- 
ant. 
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The  defendant  answered  that  the  money  so  depos- 
ited had  been  x)aid  out  from  tiiAe  to  time  on  the  checks 
of  the  plaintiffs,  and  that  they  had,  at  various  times, 
rendered  their  accounts  and  voachers  for  such  payments 
to  the  plaintiffs,  who  made  no  objection  to  such  ac- 
counts, and  pointed  out  no  errors. 

The  plaintiffs,  who  composed  the  partnership  of 
Frank  and  Hirsh,  opened  an  account  with  the  defend- 
ant in  the  fall  of  1865,  and  the  business  relations  of  the 
parties  were  of  the  character  usual  between  a  depositor 
and  a  bank.  The  plaintiffs  deposited  money  from 
time  to  time  with  the  defendant,  and  drew  it  out  on 
their  checks.  A  bank-book,  commonly  called  a  bank 
pass-book,  was  kept,  in  which  an  entry  was  made  of 
the  moneys  deposited  by  the  plaintiffs,  and  this  book 
was  *' written  up  and  balanced"  from  time  to  time; 
the  defendant  entered  therein  the  various  amounts  paid 
by  it  on  the  plaintiffs'  checks,  and  struck  the  balance 
therein,  and  thereupon  returned  to  the  plaintiffs  the 
book  with  the  paid  checks,  as  the  defendant's  vouchers 
for  the  payments  made  and  thus  entered. 

These  business  relations  continued  until  after  the 
commencement  of  this  action  in  1870,  and  no  complaint 
was  made  by  the  plaintiffs  of  any  irregularity  in  the  ac- 
count until  in  September,  1870.  Then  the  claim, 
which  is  the  subject  of  this  litigation,  was  that  from 
about  July  13,  1869,  to  September  26,  1870,  the  defend- 
ant had  charged  in  the  account  as  paid,  divers  sums  of 
money,  amounting  in  the  aggregate  to  $8,181.38,  which 
were  not  paid  on  the  plaintiff's  checks,  or,  at  any  rate, 
on  the  genuine  checks  of  the  plaintiffs.  During  this 
period  the  bank  book  had  been  balanced  live  times  and 
returned  to  the  plaintiffs  with  the  vouchers,  and  no 
objection  had  been  made  by  them  to  the  coiTectness  of 
the  account,  or  the  balance  as  struck  in  this  book.  On 
the  trial  it  was  claimed  that  entries  of  thirty-seven 
payments  made,  and  which,  it  appears,  were  in  fact 
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made  by  the  bank  on  thirty-seven  checks,  were  im- 
properly made,  on  the  ground  that  no  such  checks  had 
ever  been  drawn  by  the  plaintiffs,  and  were  forgeries. 
The  plaintiffs  produced  392  checks  paid  by  the  defend- 
ant, which  they  admitted  to  be  genuine,  and  also 
conceded  that  there  were  five  other  genuine  checks 
paid  by  the  bank,  which  had  been  lost.  Of  the  thirty- 
seven  checks  paid  by  the  bank,  which  the  plaintiffs 
claimed  were  forgeries,  three  were  produced,  amounting 
altogether  to  $600,  and  considerable  evidence  was  given 
in  respect  to  the  genuineness  of  the  plaintiffs'  signa* 
tures  to  these.  The  remaining  thirty-four  checks, 
amounting  in  all  to  $8,751.63,  were  not  produced  by 
the  plaintiffs,  and  the  signatures  to  these  were  not 
open  to  the  inspection  or  examination  of  witnesses  on 
the  trial.  Evidence  was  introduced  tending  to  show  that 
the  forgeries  were  committed  by  the  book-keeper  of 
the  defendants,  who  attended  to  their  bank  accounts, 
and  who  absconded  about  the  time  of  the  discovery  of 
the  forgeries,  having  destroyed  or  concealed  the  forged 
checks,  except  these  three  checks,  which  were  dis- 
covered in  the  bank  after  he  left. 

There  have  been  two  trials  of  this  action  before 
referees.  It  was  first  refen^ed  to  Henry  Nicoll,  Esq., 
who  reported  in  favor  of  the  plaintiffs  for  $9,189.96. 
Th^ defendant  appealed  from  the  judgment  entered  on 
this  report  to  the  general  term,  and  the  judgment 
was  reversed  for  error  in  the  reception  of  evidence. 
The  case  is  reported  in  37  J>f.  Y.  Super.  Ct,  27.  It 
was  then  referred  to  Wm.  G.  Choate,  Esq.,  who  re- 
ported in  favor  of  the  plaintiffs,  and  it  is  from  the 
judgment  entered  upon  his  report  that  the  defendant 
now  appeals. 

Charles  Jones  and  John  E.  Roosevelt^  for  ap- 
pellant. 
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J5.  -F.    WafsoUy  for  respondent.  ' 

By  the  Court. — Curtis,  Ch.  J. — The  first  qaestion 
that  conies  before  us  for  consideration,  is  one  of  fact 
Were  these  thirty-seven  cliecks  which  were  paid  by 
the  bank,  and  alleged  by  the  plaintiffs  to  be  forgeries, 
such  in  reality  or  hot  ?  There  is  a  considerable  con- 
flict of  testimony  on  this  qaestion.  The  officers  of 
the  bank  and  the  expert  called  by  them  are  confident 
in  the  belief  that  these  thirty-seven  checks  are  genuine, 
and  consider  them  as  such. 

The  plaintiff,  who  alone  conducted  the  business  of 
the  firm  in  New  York,  positively  denies  that  the 
checks  were  drawn  by  the  firm,  or  authorized  by  it, 
and  witnesses  are  introduced  who  point  out  differences 
between  the  signatures  of  the  three  checks,  that  were 
found  of  the  number  claimed  to  be  forgeries,  and  those 
which  are  conceded  to  be  genuine.  The  plaintiffs 
claimed  that  the  signatures  on  the  spurious  notes 
were  traced  by  being  placed  over  genuine  signatures, 
and  then  slowly  drawn  ;  and  that,  when  magnified  by  a 
lens,  the  indications  of  irregularity  of  outline,  and  of 
frequent  stops  in  tracing  the  signatures,  were  distinctly 
visible. 

Upon  the  evidence,  the  referee  found  for  the  plaint- 
iffs, evidently  giving  it  a  careful  consideration.  He 
had  the  witnesses  before  him  personally ;  he  had  the 
fullest  opportunity  of  judging,  where  it  was  conflicting, 
as  to  who  was  best  entitled  to  credit ;  and  the  conclusion 
he  arrived  at  is  supported  by  proofs,  to  such  an  extent, 
that  it  would  be  at  variance  with  well-settled  rules  for 
this  court,  on  appeal,  to  set  aside  his  decision  on  this 
question  of  fact,  as  against  the  weight  of  evidence, 
or  as  unsustained  by  the  proofs  in  the  case.  The 
checks  being  forgeries,  there  is  of  course'no  reason  for 
claiming  that  they  were  paid  in  pursuance  of  any 
authority  from  the  plaintiff. 
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The  question  as  to  which  party  should  bear  the 
loss,  under  circumstances  analogous  to  those  of  the 
present  case,  has  already  been  passed  upon  in  the 
supreme  court  and  in  the  court  of  ultimate  resort.  In 
Leavitt  ^?.  Stanton,  {Supp.  to  Hill  &  D.  413),  where  the 
plaintiff  was  in  the  habit  of  depositing  money  with 
the  defendant  and  drawing  on  him,  and  the  defend- 
ant paid  a  draft  of  $10,000  with  plaintiff's  signature 
forged  to  it,  the  circumstances  'which  would  excuse  the 
defendant  from  liability  to  respond  to  the  plaintiff  are 
considered  by  Nelson,  Ch.  J.,  in  the  opinion  delivered 
by  the  court.  The  facts  disclosed  negligence  and 
suspicion  on  the  part  of  the  plaintiff,  when  the  draft 
was  sold  to  the  felon,  but  it  was  held  that  these  facts 
fell  short  of  gross  carelessness,  which  should,  at  least, 
be  established,  if  the  principle  on  which  the  defendant 
sought  to  be  exonerated  could  at  all  be  entertained ; 
and  that  they  were  insufficient  to  charge  upon  the 
plaintiff  the  consequences  of  the  forgery  that  subse- 
quently happened. 

In  the  case  now  before  us,  the  bank  paid  out  its 
own  'money  upon  the  forged  checks,  and  not  that  of 
the  plaintiffs,  who  were  strangers  to  these  acts  of  the 
bank  and  in  no  sense  parties  to  them,  or  gnilty  of  any 
gross  negligence  in  respect  to  them.  The  bank,  after 
ifc  had  thus  parted  with  its  own  money,  charges  the 
sums  so  drawn  out  to  the  plaintiffs,  in  their  account 
with  the  bank,  who,  upon  notice,  and  without  delay, 
refuse  to  ratify,  or  be  bound  by  these  acts  of  the  bank. 

In  the  case  of  Weisser  v.  Denison  (10  N.  T.  68),  the 
bank  paid  the  checks  that  were  forged  by  the  de- 
positor's confidential  clerk,  charged  them  in  the 
depositor's  pass-book,  balanced  and  returned  it  to  the 
clerk  with  the  forged  vouchers,  who  examined  the  ac- 
count at  the  depositor's  request,  and  reported  it  correct. 
The  depositor  did  not  discover  the  forgeries  until  many 
months  after,  when  he  immediately  not>lied  the  bank. 
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Iq  the  action  he  brought  to  recover  the  balance  of  his 
deposit,  it  was  held,  that  the  bank  coald  not  retain  the 
amount  of  the  forged  checks ;  that  it  must  be  presumed 
to  know  the  signatures  of  its  dealers,  and  pay  checks 
purporting  to  be  drawn  by  them  at  its  x>eril ;  that  a 
depositor  owes  no  duty  to  the  bank,  that  obliges  him 
to  examine  his  pass-book,  or  vouchers,  with  a  view  to 
the  detection  of  forgeries  of  his  name,  and  that  the 
depositor  was  bound  by  the  acts  of  his  clerk,  only  so 
far  as  he  was  acting  in  the  course  of  his  employment. 
In  the  case  before  us,  the  appellant  urges  that  its 
position  is  very  different  from  that  of  the  defend- 
ant in  Weisser  v.  Denison,  supra^  because  in  that 
case  the  checks  were  produced,  and  it  was  proved 
they  were  forged  by  the  depositor's  clerk,  who  alone 
examined  the  pass-book  and  returned  checks,  and 
reported  the  result  to  his  principal.  In  that  case 
the  forged  checks  were  found  in  the  trunk,  of  the  ab- 
sconding clerk  ;  in  this  case  only  a  small  part  of  them 
were  found  and  that  only  after  the  clerk  had  absconded, 
but  there  was  also  evidence  of  erasures  and  alterations 
of  the  pass  and  check-books  and  of  false  readings  of 
them  by  the  clerk  when  they  were  compared  with  the 
account  and  examine'd  by  him  and  the  plaintiff  Frank 
together.  I  know  of  no  principle  of  law,  that  because 
only  a  portion  of  the  checks  claimed  to  be  forged  was 
found,  the  referee,  or  a  jury,  is  inhibited  from  finding, 
if  there  is  evidence  to  warrant  it,  that  the  checks  not 
found  were  also  forgeries.  If  this  view  prevailed,  it 
would  only  be  necessary  for  the  criminal  who  had  ob- 
tained possession  of  the  checks  he  forged,  to  destroy 
or  secrete  them,  and  thus  secure  immunity  to  the  bank 
paying  the  forged  checks,  from  any  liability  to  the 
depositor.  The  referee,  if  the  proofs  made  it  apparent 
to  him,  that  the  thirty-seven  checks  in  question  were 
all  foiged,  though  only  three  of  them  could  be  pre- 
sented before  him,  was  in  duty  bound  to  so  find. 
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There  was  evidenoe  at  the  trial  as  to  the  existence 
and  nature  of  alterations,  erasures,  and  tracings  in  the 
check  and  pass  books  and  the  checks.  An  oculist^ 
being  shown  a  glass,  testified  that  it  was  correct,  and 
magnified  fonr  times.  The  plaintiffs  offered  the  glass 
in  evidence,  and  the  defendant  excepted  to  its  admission. 

When  the  testimony  was  closed,  the  counsel  for  the 
plaintiffs  handed  to  the  refeu^  the  magnifying  glass 
thus  offered  in  evidence,  and  requested  jiim  to  inspect 
and  examine  with  this  glass  the  checks  produced  on 
the  trial  and  read  in  evidence,  for  the  purpose  of  deter- 
mining whether  the  signatures  to  the  three  alleged 
forged  checks  were  the  genuine  signatures  of  the 
plaintiffs,  or  were  forged  or  traced  signatures.  The 
counsel  for  the  defendant  objected  to  this,  and  to  the 
referee's  using  the  glass  for  that  purpose;  but  the 
referee  overruled  the  objection,  and  decided  that  he 
would  use  the  glass  for  that  purpose,  and  he  did  use 
the  same  for  such  purpose,  and  the  defendant  excepted 
to  the  decision  of  the  referee,  and  to  such  use  of  the 
glass. 

There  was  an  opportunity  to  cross-examine  as  to  the 
glass,  and  as  to  its  capacity,  if  the  defendant  deemed  it 
of  any  consequence,  or  had  reason  to  suppose  it  incor- 
rect. The  referee  occupied  the  position  of  a  jury  in 
determining  the  questions  as  to  the  alterations,  erasures 
and  tracings.  The  use  of  lenses  that  magnify,  as  aux- 
iliary to  the  human  vision,  is  so  universally  resorted  to 
and  adopted,  as  a  necessary  factor  in  obtaining  precise 
mathematical  results  in  the  investigation  of  material 
objects,  that  the  use  of  glasses,  proved  to  be  correct,  in 
a  judicial  investigation,  where  the  truth  can  very  pos- 
sibly only  be  arrived  at  by  such  use,  does  not  seem 
reprehensible.  The  referee  had  the  same  right  as  a  jury 
would  have  had,  to  look  through  glasses  that  magnify. 
It  was  proper  for  him  to  use  the  glass,  if  he  could  see 
better  with  it.    It  was  his  duty,  in  the  interest  of  justice 
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as  a  referee,  in  a  case  where  alterations,  erasures  and 
forgeries  were  claimed  to  exist,  to  resort  to  the  usaal 
and  proper  agencies,  that  correctly  add  to,  or  increase, 
the  power  and  capacity  of  human  vision,  and  conse- 
quently of  human  judgment,  in  respect  to  the  issues  of 
fact  he  was  called  on  to  decide. 

The  questions  in  this  controversy  have  been  very 
carefully  and  very  clearly  presented  by  the  respective 
counsel ;  but  after  considering  their  arguments  and 
briefs,  and  the  evidence  and  the  finding  of  fact  by  the 
referee,  and  the  conclusions  of  law  based  upon  decisions 
in  casea  that  appear  to  be  corresponding  in  their  charac- 
ter, and  also  those  of  the  defendant's  exceptions  not 
discussed  here,  I  am  led  to  the  conclusion  that  the 
judgment  appealed  from  should  be  affirmed,  with  costs. 

Freedman,  J.,  concurred. 


HARVEY  M.  MUNSELL,  Plaintiff,  t.  EDWARD 

FLOOD,  Defendant. 

AOREBICBNT — WRITTEN  AND  YBRBAL. 

Conversations  and  verbal  arrangements  that  have  resulted  in  a 
written  agreement  between  the  parties,  should  not  be  admitted  in 
evidence  to  vary  or  change  the  written  agreement,  which  must  be 
construed  as,  and  assumed  to  be  the  final  conclusion  of  the  verbal 
negotiations  or  conferences  between  the  parties. 

In  the  case  at  bar,  Ueld^  that  the  written  agreement  was  complete 
in  itself,  and  did  not  appear  as  a  supplement  or  part  of  the  verbal 
agreement  that  preceded  it,  or  in  anywise  dependent  upon  it,  and 
the  verbal  agreement  was  properly  excluded. 

Certain  personal  prop  rty  having  been  parted  with  by  the  plaintiff, 
and  delivered  to  the  defendant,  on  certain  conditions  to  be  per- 
formed by  the  defendant,  set  forth  in  the  written  agreement,  and 
defendant  having  failed  to  perform  and  fulfill  the  same,  the 
plaintiff  was  held  to  be  entitled  to  the  return  of  his  property. 
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Before  Curtis,  Ch.  J.,  and  Preedmak,  J. 

Bedded  DecMiber  1,  1879. 

At  the  trial,  the  court  directed  a  verdict  for  the 
plaintiff,  to  which  the  defendant  excepted.  The  court 
directed  the  ^^fendanf  s  exceptions  to  be  heard,  in  the 
first  instance,  at  the  general  term,  and  an  order  to  that 
effect  was  entered  in  accordance  with  section  1000  of 
the  Code  of  Civil  Procedure. 

Edgar  Whiilock^  for  plaintiff. 

Thomas  H.  Hubbard^  for  defendant. 

By  the  Court. — Curtis,  Ch.  J.— The  action  was 
brought  to  recover  from  the  defendant  the  possession 
of  a  note  for  $2,000,  made  by  the  plaintiff,  and  three 
policies  of  insurance,  the  complaint  alleging  they  were 
wrongfully  detained  by  the  defendant  from  the  i)laint- 
iff.  The  answer  admits  the  possession,  but  denies  the 
wrongful  detention. 

The  plaintiff  delivered  the  note  and  policy  to  the 
defendant,  in  pursuance  of  an  agreement,  in  writing, 
and  under  seal,  executed  by  the  defendant,  November  6, 
1876,  and  read  in  evidence  at  the  trial: 

By  the  terms  of  that  agreement  the  defendant,  in 
consideration  of  the  note  and  policies  delivered  to  him 
by  the  plaintiff,  was  to  do  four  things : 

I.  To  release  all  his  right,  title,  and  interest  in  and 
to  a  nail  machine  to  one  L.  M.  Merrill. 

II.  To  surrender  every  contract,  note,  insurance 
policy,  &c.,  held  in  connection  therewith,  to  this  L.  M. 
Merrill. 

III.  To  have  his  mother  assign  tho  patent  she  held 
of  said  nail  machine  to  this  L.  M.  Merrill. 

IV.  To  obtain  from  his  mother,  at  once,  a  written 
agreement  to  fulfill  the  above  immediately. 

The  only  thing  that  the  defendant  did  under  that 
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agreement,  was  to  procure  his  mother  to  execute  an 
agreement,  that,  at  a  farther  day,  she  would  assign  the 
patent  to  L.  M.  Merrill.  The  assignment  itself  was 
never  executed.  The  total  value  of  the  proi)erty 
detained  was  found  tQ  be  $3,241.23. 

The  plaintiff  made  due  proffer,  in  court,  to  surren- 
der the  agreement  to  assign. 

At  the  argument  but  two  of  the  exceptions  were 
insisted  upon  by  the  defendant,  and  the  discussion  was 
limited  to  them.  The  firat  of  these  exceptions  was  one 
}fco  the  ruling  of  the  court,  denying  the  defendant's 
motion  to  dismiss  the  complaint,  on  the  ground  that 
the  plaintiff  had  not  shown  that,  at  the  time  of  the 
commencement  of  the  action,  he  was  either  the  owner, 
or  entitled  to  the  possession  of  the  property  claimed. 
The  remaining  exception  was  one  to  the  ruling  of  the 
court,  excluding  an  offer  of  the  defendant  to  show  that 
he  had  fully  performed,  on  his  part,  a  previous  agree- 
ment of  January  16,  1875,  which  had  been  read  in  evi- 
dence, to  which  the  plaintiff  and  one  L.  M.  Merrill  and 
himself  were  parties  ;  but  that  the  plaintiff  had  failed 
to  perform  it,  and  had  failed  to  put  in  the  money  he 
agreed  to,  and  had  carried  away  the  patented  machine, 
and  that  when  he,  the  defendant,  called  on  the  plaintiff 
for  a  settlement  for  the  money  and  the  removal  of  the 
machine,  it  was  verbally  agreed  between  them,  that 
plaintiff  would  give  defendant,  in  settlement,  the  note 
for  $2,000,  and  the  policies  of  insurance  now  in  contro- 
versy ;  and  that  in  pui-suance  of  this  verbal  agreement 
the  plaintiff  gave  the  defendant  the  note  and  policies, 
and  that  as  a  supplement  to  this  verbal  agreement,  and 
as  a  part  of  the  consideration  for  the  note  and  policies, 
the  agreement  of  November  6  was  made  between  the 
parties. 

It  thus  appears  there  was  some  verbal  agreement 
between  the  parties  previous  to  the  agreement  of 
November  6,  1875.     It  would  be  in  contravention  of 
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well  settled  rales  to  admit  evidence  of  some  former 
verbal  understanding  or  agreement  touching  the  matter 
in  question,  to  vary,  or  aflfect  the  terms  of  a  subsequent 
written  agreement,  duly  executed  between  the  parties, 
and  which  the  law  deems  to  be  the  best  and  final  ex- 
pression of  the  minds  of  the  parties  meeting  in  unison, 
after  preliminary  parol  discussion  and  agreement.  The 
conversations  and  the  verbal  arrangements,  after  they 
hsLve  resulted  in  a  written  agreement  between  the 
parties,  are  to  be  interpreted  by  what  the  parties  have 
signed,  and  not  by  what  may  have  passed  between 
(them  verbally,  previously  to  the  act  of  signing. 

The  agreement  in  question  covers  the  entire  ground, 
and  is  complete,  as  such,  in  itself.  There  is  no  occasion 
to  resort  to  external  matters  to  explain  it.  It  does  not 
appear  to  be  a  supplement  to  the  verbal  agreement,  or 
dei)endent  Upon  it  to  be  sustained.  It  was  properly 
excluded- 

With  regard  to  the  first  exception,  referred  to, 
which  was  to,  the  refusal  of  the  court  to  dismiss  the 
<;omplaint,  on  the  ground  that  the  plaintiff  was  not 
the  owner,  or  entitled  to  the  possession  of  the  property 
claimed,  the  case  shows  that,  being  the  owner  of  the 
policies,  and  the  maker  of  the  note,  he  parted  with 
them  on  certain  conditions  to  be  performed  by  the  de- 
fendant. The  defendant  failed  to  fulfill  or  comply 
with  certain  of  the  conditions  that  were  pre-requisite 
to  these  obligations,  vesting  in  him,  as  his  absolute 
property.  The  delivery  of  the  securities  to  the  defend- 
ant being  conditional,  upon  the  defendant's  failure  to 
comply  with  the  conditions,  the  plaintiff  was  entitled 
to  be  reinstated  in  his  original  position. 

The  case  shows,  that  the  plaintiff  should  have  the 
relief  he  «eeks. 

The  exceptions  should  be  overruled  and  judgments 
rendered  for  the  plaintiff  with  costs. 

Fbeedmak^  J.  9  concurred. 
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HENRIETTA  C.  HAVEMEYER,  Plaintiff  and 
Respondent,  v.  JOHN  C.  HAVEMEYER,  et 
AL.,  Defendants  and  Appellants.* 

L  POOLING  agreement. 
1.  Construction  of. — Rights  and  dutibs  of  parties  under. 
{a)  DefoDdants,  owning  and  controlling  a  certain  amount  of  a 
certain  stock,  and  plaintiff,  with  others,  owning  a  certain  other 
amount  of  the  some  stock,  entered  into  an  agreement,  whereby 
it  was  agreed  that  neither  quantity  of  stock  should  be  sold, 
unless  it  was  in  a  sale  that  included  the  other,  and  whereby 
defendants  authorized  plain  tiff  ^s  agent  to  sell  to  P.  the  stock 
which  defendants  owned  and  controlled,  for  75  |>er  cent,  of  its 
nominal  value,  and  certain  bonds  owned  by  them  for  90  per 
cent,  of  their  nominal  amount  in  cosh,  if  P.  should  put  his  offer 
to  pay  that  in  writing;  and  whereby  defendants  further  agreed 
that  during  the  negotiatiou  they  would  neither  buy  stock,  nor 
do  anything  eUe  to  interfere  with  the  negotiations. 

Held, 

1.  That  upon  the  evidence,  taking  it  most  favorably  for 
the  plaintiff,  the  negotiations  referred  to  in  the  agreement 
were  only  those  for  a  sale  to  P.  on  the  terms  specified  in 
the  agreement. 

2.  That  upon  P.'s  declination  to  purchase  un  the  terms  spec- 
ified in  the  agrccracnt^  and  the  communication  to  defend- 
ant, by  plaintiff's  agent,  of  such  declination,  with  no 
intimation  that  he  (plaintiff's  agent),  was  about  to  go  on 
with  negotiations  with  P.  to  effect  a  sale  to  him,  the 
negotiations,  pending  which  defendants  agreed  to  inaction 
were  at  an  end;  and  defendants  were  at  liberty  thereafter 

•   to  make  such  purchases  as  they  might  desire. 

8.  If  it  is  claimed  that  a  purchase  by  defendant  of  a  quantity 

*  pn  a  previous  appeal  (43  N.  Y.  Super.  Ct.  606),  it  was  urged 
that  such  an  agreement  as  the  one  in  question  was  illegal  and  void  aa 
contravening  public  policy ;  the  court,  however,  sustained  the  agree- 
ment. On  that  appeal,  other  questions  were  also  presented,  which  are 
not  presented  by  the  present  api)eal  book.  The  questions  here  pre- 
sented and  decided  were  not  presented  on  the  former  appeal. 
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of  the  stock  pending  the  negotiations  is  a  breach,  plaintiff 
should  show, 

(a)  That  such  purchase  did  interfere  with  the  negotiations* 
{h)  The  damages  resulting  from  the  effect  of  that  breach. 
The  damages  recoverable  would  be  proportioned  to 
the  proved  effect  of  the  breach. 

4.  A  letter  sent  by  plain tiff^s  agent  to  P.,  and  answered  by 
P.  before  the  making  of  the  agreement  (defendants  being 
ignorant  of  the  letters),  in  w^hich  letter  plaint  iff  ^s  agent 
stated  to  P.:  ^*I  desire  to  work  in  your  interest,  and 
not  in  tlie  interest  of  those  who  have  the  present  control. 
I  desire  to  sell  the  stock  I  control,  and  though  I  cannot 
commit  myself  just  yet,  I  would  sell  it,  at  the  average  price 
you  pay  for  the  balance,  which,  with  mine,  would  give 
you  a  majority  of  it.  I  advise  you  of  this,  that  you  may 
feel  assured  that  if  you  contemplate  purchasing  the  road, 
you  may  depend  on  the  10,000  or  12,000  shares  I  hold. 
.  .  .  I  ^ould  willingly  assist  you,  if  you  think  I  can, 
in  getting  the  mjijoiity  of  the  entire  stock  " — P.  in  answer 
says:  '^Thanking  you  for  kind  offers  of  assistance,  we 
will,  if  necessary,  make  use  of  them  "  (the  offer  contained 
in  the  letter  of  plaintiff's  agent  not  having  been  withdrawn) 
— absolved  defendants  (who  were  included  among  tlio:*c  in 
control),  from  any  duty  or  obligation  they  might  otherwise 
be  under  in  respect  of  the  clause  for  inaction. 

5.  The  ne<yotiations  with  P.  for  a  sale  on  the  terms  stated  in 
the  agreement,  having  come  to  an  end,  nothing  remains  of 
the  agreement,  except  the  provision  that  neither  lot  should 
be  sold  without  the  other. 

(a)  This  part  of  the  agreement  (the  others  having  ceased 
to  bo  operative),  could  be  terminated  by  either  party 
on  notice  to  the  others,  and  the  plaintiff's  request  for 
leave  to  sell  separately,  acceded  to  by  defendants,  an- 
nulled the  agreement  in  this  respect. 

1.  This,  though  plaintiff,  at  the  time  of  the  request, 
was  not  aware  that  defendants  had  purchased  a 
large  quantity  of  stock,  which,  with  that  before 
held  by  them,  constituted  a  majority. 
n.  Dailaqes,  heasube  of. 

1.    CoVOBimSG  STOCK,  DAMAGES  FOR  BREACH  OF  AGBBEMRNT  TO. 

(a)  Value  of  stock  before  breach — charob  as  to. 
1.  Although  the  price  paid  on  a  sale,  which  is  claimed  to  con- 
stitute a  breach  of  an  agreement   for  a   combination    of 
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stock,  is  comi)ctent  evidence  of  the  value  before  breach, 
and  the  judge  charged  the  jury  that  in  determining 
the  market  value  at  the  time  of  the  breach,  they  were  at 
liberty  to  consider  the  price  paid  on  the  sale  claimed  to  con- 
stitute the  breach,  but  were  not  concluded  by  it,  but  should 
consider  it  in  connection  with  the  other  evidence  on  thp 
subject,  yet  it  appearing  that  the  sale  was  one  which  gave  to 
ihe  purchaser  a  majority  of  the  stock,  and  the  complaint 
stating  that  the  person  who  became  the  purchaser,  in  making 
the  purchase,  desired  to  control  a  majority  of  the  stock,  and 
for  that  purpose  would  pay  a  larger  price  than  after  his  pur- 
chase could  be  obtained,  and  there  being  evidence  tending 
to  prove  that  without  a  combination,  which  would  constitute 
a  majority,  there  was  no  market  value  for  the  stock,  and  that 
on  a  combination  of  a  majority  of  the  etock,  a  higher  price 
could  be  obtained,  a  refusal  to  charge  **that  in  estimating 
damages  the  jury  cannot  take  into  account  any  mere  chance 
of  making  uncertain  profits,  nor  any  sjieculative  value  arising 
from  or  depending  upon  the  possibility  of  the  plaintiff  com- 
bining her  stock  with  that  of  other  persons." 

Held, 
sufficient  cause /or  a  neic  trial. 

Before  Sedgwick,  Speir  and  Freedman,  JJ. 

Decided  Deccmher  1,  18T9. 

Appeal  by  defendants  from  judgment  and  from 
order  denying  motion  for  a  new  trial. 

The  complaint  stated  that  Albert  Havemeyer  died 
possessed  of  certain  shares  of  stock  of  the  Long  Island 
Railroad  Company.  That  his  administrators,  acting  by 
one  of  them,  Henry  O.  Havemeyer,  agreed,  in  April, 
1875,  with  the  defendants,  who  owned  other  shares  of 
the  stock  of  the  same  railroad,  that  "neither  the 
defendant's  stock  nor  the  Albert  Havemeyer  stock 
should  be  sold,  or  should  unite  in  a  sale  which  should 
not  include  the  stock  of  the  other  party,  unless  with 
the  consent  of  that  party  ;"  that  in  August,  1875,  the 
Albert  Havemeyer  stock  was  partly  divided  among  the 
distributees  of  his  estate,  one  of  them  being  the  plaint- 
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iff,  and  the  administrators  continning  to  hold  certain 
shares  which  the  intestate  had  held  in  trust. 

That  in  November,  1875,  the  said  Harry  O.  Have- 
meyer,  acting  for  the  parties  in  interest,  secured 
definite  proposals  from  one  Poppenhusen  for  a  pur- 
chase of  the  whole  of  the  stock.  '^He  immediately 
communicated  with  the  defendants  on  the  subject ; 
thereupon  the  agreement  that  neither  lot  of  stock 
should  be  sold  without  the  other  was  reiterated  between 
the  parties ;  and  it  was  further  agreed  that  the  said 
Harry  O.  Havemeyer,  acting  as  aforesaid,  should  pro- 
ceed with  the  negotiation  for  a  sale  to  Mr.  Poppenhu- 
sen; that  the  defendant  should  aid  by  obtaining  the 
union  of  other  holders,  and  that  if  Mr.  Poppenhusen 
were  willing  to  pay  at  the  rate  of  seventy-five  per  cent, 
of  the  par  value,  a  sale  should  be  made,  and  that  the 
defendants  would  join." 

The  breaches  of  their  alleged  agreements  are  that 
nbout  December  14,  187/),  *'  an  offer  was  obtained  from 
Mr.  Poppenhusen  which  would  have  secured  to  the 
defendants,  and  the  parties  represented  by  them,  at  the 
rate  of  seventy- five  per  cent  for* their  stock.  This  was 
communicated  to  the  defendant,  and  thereupon  the 
defendants,  in  violation  of  their  agreement  previously 
made,  declined  to  join  in  the  sale." 

Another  allegation,  which  may  be  taken  to  be  a 
charge  of  a  breach,  was  that  subsequently,  and  on  or 
about  January  26,  1876,  the  defendants  did  sell  to  Mr. 
Poppenhusen,  including  their  own  stock  and  the  stock 
of  other  parties,  making  altogether  about  thirty-five 
thousand  shares,  leaving  out  the  Albert  Havemeyer 
stock. 

Further  allegations,  containing  matters  upon  which 
the  plaintiff,  at  trial,  relied,  as  making  a  breach,  were 
that  while  the  defendants  were  professing  to  co-operate, 
and  wer^  thus  preventing  the  parties  interested  in  the 
Albert  Havemeyer  stock  from  acting  independently  to 
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effect  a  sale,  they  were  themselves  using  the  time  to, 
and  they  did,  make  an  arrangement  with  holders  of 
stock,  with  whom  they  volunteered  to  communicate 
for  the  common  benefit,  so  as  individually  to  represent 
and  control  their  stock,  and  particularly  the  stock 
which  had  belonged  to  Mr.  Charlick,  *' which  was  not 
in  the  arrangement  previously  referred  to.  They  thus 
secured  the  control  of  a  majority,  exclusive  of  the 
Albert  Havemeyer  stock :  this  enabled  them  to,  and 
they  used  it,  to  defeat  a  sale,  which  should  include  the 
Havemeyer  stock,  thus  causing  to  the  parties  interested 
in  that  stock  the  very  loss  and  jury  which  it  had  been 
the  object  of  the  arrangement  and  agreements  between 
them  and  the  defendants  to  prevent." 

On  the  trial,  Harry  O.  Havemeyer,  a  witness  for  the 
plaintiff,  who  was  her  agent  through  the  transaction, 
testified  as  follows:  *"  in  April,  1875, 1  stated  to  defend- 
ant (J.  C.  Havemeyer),  that  I  wished  to  combine  it  (that 
is,  the  Albert  Havemeyer  stock)  with  his,  with  the  view 
of  selling  it  at  the  earliest  possible  time,  that  there  was 
no  market  for  it  unless  it  was  combined  withenoagh  of 
the  stock  to  form  a  majority,  and  I  wished  to  combine, 
so  that  his  stock  should  not  be  sold  without  mine,  and 
my  stock  should  not  be  sold  without  his,  as  our  influ- 
ence together  was  suflBicient  to  control  the  other  fifteen 
thousand  shares  so  as  to  form  a  majority.  He  stated 
that  he  was  perfectly  willing  to  enter  into  such  a  com- 
bination, provided  the  management  of  the  road  should 
go  into  their  hands."  On  his  direct  examination,  he 
was  asked,  **  Will  you  state  all  that  was  said  on  the 
subject  of  an  arrangement  to  unite  the  stock  which 
you  represented  with  any  stock  which  John  C.  Have- 
meyer stated  he  or  the  defendants  represented  or  con- 
trolled, in  that  interview?"  His  answer  was,  **We 
were  to  unite  the  stock ;  I  said  that  I  wished  to  com- 
bine my  stock  with  his  and  the  stock  he  repAsented 
in  these  fifteen  thousand  shares  to  oust  Mr.  Charlick 
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from  the  management  of  the  road,  to  combine  it,  and 
that  neither  part  of  the  stock  should  be  sold  without 
including  in  the  sale  the  other,  to  combine  it  so  that 
when  an  opportunity  offered  for  its  sale,  that  a  major- 
ity of  the  entire  road  could  be  sold,  and  thereby  bring 
a  higher  price.  He  said  that  he  was  perfectly  willing 
to  enter  into  such  a  combination,  provided  I  gave  him 
the  management  of  the  road.  .  .  / 1  said  I  would  con- 
sent to  that." 

The  witness  stated  that  he  began  negotiations  for  a 
sale  of  a  majority  of  the  stock  to  Mr.  Poppenhusen, 
that  in  the  course  of  them  the  defendants  had  expressed 
their  willingness  to  sell  their  stock  at  seventy- live  per 
cent,  and  certain '  bonds  of  railways  they  owned  at 
ninety  per  cent.  He  said  he  began  these  negotiations 
in  September,  1875,  and  continued  them  down  to 
December  15,  1875.  He  further  said  that  on  Novem- 
ber 24,  1875,  he  had  an  interview  with  the  defendants, 
and  that  *'I  told  John  I  had  called  to  renew  our 
agreement,  and  that  I  wanted  him  to  state  again,  that 
he  would  sell  his  stock  at  seventy-five  cents  and  his 
bonds  at  ninety  cents,  and  I  wanted  also  his  brother 
Henry  to  say  so :  that  the  negotiations  had  reached  a 
point  where  they  were  to  be  consummated,  and  I  did 
not  wish  to  have  any  misunderstanding  about  it.  .  .  . 
I  said  then,  John,  you  authorize  me  to  sell  a  majority 
of  the  stock  at  seventy-five  cents  and  the  bonds  at 
ninety  cents.  He  said  he  did.  I  addressed  the  same 
question  to  Henry,  and  he  said  yes.  I  said  this  is  a 
transaction  that  inv.olved  $1,250,000  and  they  must 
pledge  themselves  not  to  have  any  transaction  in  the 
stock  in  any  way  ;  that  they  must  neither  buy  nor  sell ; 
that  the  position  must  remain  exactly  as  it  was  as  in 
the  event  of  its  not  being  sold,  the  position  was  to 
remain  unchanged  .  .  they  stated  that  they  would  .  . 
all  this  was  acquiesced  in." 

The  question  was  then  asked,  on  the  direct  ex- 
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amination,  "  At  that  interview,  were  the  terms  of  what 
you  call  the  agreement  repeated,  and  if  so,  what  was 
said  upon  the  subject  of  what  the  agreement  was? 
You  said  you  wished  to  renew  the  agreement?'^  The 
witness  answered,  "I  recall  that  John  stated,  'Sup- 
pose you  cannot  get  the  price,  suppose  the  negotiations 
fall  through?'  and  I  stated  that  the  affair  was  to 
remain  as  it  was,  until  some  arrangement  is  made,  and 
he  stated  that  was  all  righfc."  The  witness  testified 
that  the  defendants  required  that  Poppenhusen's  prop- 
osition to  buy  must  be  in  writing. 

In  a  deposition  taken  in  another  action  the  witness 
testified  in  reference  to  the  interview  of  November  24 : 
"JohnC.  Havemeyer  said  that  pending  the  negotia- 
tions with  Messrs.  Poppenhusen,  they  would  have  no 
transactions  in  the  stock  in  any  way,  shape  or  manner, 
neither  buy  nor  sell,  nor  do  anything  to  depreciate.  I 
stated  the  same,  that  I  did  not  wish  to  have  anything 
transpire  that  would  interrupt  the  negotiations,  neither 
were  to  buy  or  sell  or  have  anything  to  do,  the  situa- 
tion should  remain  just  as  it  was.  Q.  What,  if  any- 
thing, was  said  about  how  long  any  such  arrangement 
should  continue ;  what  was  said  about  time  in  that 
interview  ?  A.  Pending  the  negotiations  nothing  was 
to  be  done,  no  stock  was  to  be  bought,  no  stock  was  to 
be  sold.  Q.  Was  any  period  of  time  mentioned  in  the 
interview  having  reference  to  any  matter;  was  any- 
thing said  about  time  that  you  now  recall  in  that 
interview ;  I  mean  about  some  time  in  the  future  ?  A. 
In  the  event  of  the  sale  not  being  consummated,  we 
were  to  meet  and  decide  what  to  do  with  the  stock. 
Q.  I  wish  to  know  whether,  in  reference  to  any  subject 
mentioned  in  that  interview,  you  talked  over  any  fixed 
and  definite  period  of  time  or  number  of  years,  during 
which  anything  was  to  continue  ?  A.  Nothing  was  to 
be  done  pending  the  negotiation,  that  is  a  matter  of 
time ;  in  the  event  of  their  not  being  successful  the 
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situation  was  to  remain,  as  it  always  had  been,  until 
some  other  arrangement  had  been  made  ;  that  was  the 
understanding.  Q.  With  reference  to  that,  was  any 
number  of  years  spoken  of?  A.  Three,  I  think.  Q. 
If  it  was  said  in  that  interview  what  was  to  be  done  or 
what  was  not  to  be  done  for  three  years  or  any  other 
number  of  years,  I  want  you  to  state  to  the  jury  what 
was  said.  A.  I  recollect  of  something  being  said  about 
three  years.  I  don' t  exactly  recollect  what  it  was.' '  On 
the  present  trial,  the  witness  was  not  able  to  testify 
that  a  period  of  time  of  the  kind  referred  .to  had  been 
mentioned,  or  if  it  had  been,  to  what  it  was  applied. 

The  testimony  in  reference  to  supposed  breaches 
of  agreement,  by  defendant,  was  in  substance,  that  on 
November  19,  one  of  the  executors  of  Charlick,  on 
request  of  defendant,  called  at  the  house  of  defendant 
Henry  H.,  in  reference  to  the  Charlick  stock.  There 
was  another  interview  on  November  26,  or  27. 
The  definite  purpose  of  these  interviews,  or  what  was 
done  at  them,  is  not  disclosed  by  the  evidence.  The 
plaintiff  read  as  evidence  on  her  own  behalf,  from  the 
deposition  of  one  of  the  defendants  on  this  point  the 
testimony:  *' We  went  to  learn,  first,  whether  they 
had  been  approached  for  the  sale  of  their  stock  ; 
second,  what  the  feeling  of  Mr.  Charlick  was  toward 
us,  whether  friendly,  and  whether  they  were  willing  to 
sell,  and  if  so,  at  what  price,"  The  stock  of  Charlick's 
executors  was,  after  several  other  interviews,  purchased 
by  the  detendant  on  December  11.  On  December 
15,  plaintiff's  counsel  wrote  to  defendant:  '*To  pre- 
vent the  possibility  of  misunderstanding,  I  think  it 
better  to  put  in  writing  what  passed  between  us,  this 
morning.  What  I  asked  was,  whether  you  desired  to 
join  in  the  sale  of  the  L.  I.  R.  R,  Co.  Your  answer 
was  you  did  not.''  To  this  one  of  the  defendants 
made  a  memorandum:   "I  declined  to  join  in  further 
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negotiations  for  tlie  sale  of  the  L.  I.  stock  I  hold 
and  control." 

About  January  26,  1876,  the  defendant  sold  the 
stock  they  owned  and  controlled  to  Poppenhusen,  for 
75  cents  on  the  dollar. 

The  testimony  on  which  the  defendant  relied  as 
showing  that,  if  there  were  an  agreement  of  the  kind 
testified  to  by  the  plaintiff's  witness,  the  plaintiff  had 
committed  the  first  breach,  was  in  substance  as  fol- 
lows. Before  the  interview  of  November  24,  the 
plaintiff's  agent,  H.  0.  Havemeyer,  had  written  to  Mr. 
Poppenhusen  the  following  letter  : 

"  Dear  Sir  : — A  Mr.  Godefroy  has  had  some  con- 
versation with  me,  regarding  the  stock  held  by  the  estate 
of  the  late  Albert  Havemeyer.  Will  you  be  kind 
enough  to  inform  me,  if  you  contemplate  purchasing  a 
controlling  interest  iu  the  Long  Island  Railroad?  Not 
knowing  Mr.  Godefroy,  I  am  not  sure  that  he  is  au- 
thorized to  represent  you  in  t|;iis  matter. 

"  What  you  choose  to  tell  me,  will  be  regarded 
strictly  as  confidential,  as  in  this  matter  I  desire  to 
work  in  your  interest,  and  not  in  the  interest  of  those 
who  have  the  present  control.  I  desire  to  sell  the 
stock  I  control,  and  could  sell  it,  though  I  cannot  com- 
mit myself  just  yet,  at  the  average  price  you  pay  for 
the  balance,  which,  with  mine,  would  give  you  a  major- 
ity of  it.  I  advise  you  of  this,  that  you  may  feel 
assured,  that  if  you  contemplate*  purchasing  the  road, 
you  may  depend  upon  the  10  or  13,000  shares  I  hold. 

"  The  sale  of  this  stock  is  of  such  importance  to  the 
persons  I  represent  that  I  would  willingly  assist  you, 
if  you  think  I  can,  in  getting  the  majority  of  the 
entire  stock.    An  early  reply  will  oblige. 

"  Yours  truly, 

'^H.O.  HAVEMEYER." 
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On  the  same  day,  and  before  the  interview  with 
the  defendant  on  that  day,  Mr.  Poppenhusen  wrote  to 
Mr.  H.  O.  Havemeyer : 

*'In  reply  to  yonr  favor  of  to-day  I  beg  to  say, 
that  Mr.  Godefroy  is  authorized  to  act  for  us,  in  the 
matter  of  L.  I.  R.  R.  stock. 

"  Thanking  you  for  kind  offers  of  assistance  in  the 
matter,  we  will  if  necessary  make  use  of  them." 

The  defendants  were  not  informed  of  this  letter  or 
answer. 

The  explanation  by  Mr.  H.  O.  Havemeyer  of  his 
letter  was,  that  shortly  before' his  writing  it  he  had 
been  told  by  Mr.  Godefroy,  that  the  defendants  would 
be  treacherous  to  him,  and  he  wrote  this  letter,  that  he 
might  proceed  to  sell  the  Albert  Havemeyer  stock,  if 
they  were  treacherous,  or,  as  stated  by  the  learned 
counsel  for  plaintiff,  *'  he  explains  that  the  reference 
was  to  the  agreement  between  him  and  the  defendants, 
which  made  it  impossible  for  him  to  sell,  and  that  the 
letter  was  written  on  an  apprehension  that  the  de- 
fendants intended  to  act  treacherously,  so  that  if  they 
did,  he  might  be  in  a  position  to  protect  himself  so 
far  as  possible." 

From  November  24,  Mr.  H.  O.  Havemeyer  pro- 
ceeded to  negotiate  with  Mr.  Poppenhusen  for  a  sale  of 
the  stock  and  bonds,  on  the  terms  limited  by  the 
defendants.  On  December  2,  Mr.  Poppenhusen  wrote 
to  Mr.  H.  O.  Havemeyer,  "  I  beg  to  inform  you,  that 
your  i>roposition  of  yesterday,  made  to  me  verbally, 
cannot  be  accepted,  but  that  we  should  be  willing  to 
close  the  matter  on  the  basis  submitted  to  you  this 
morning." 

On  the  same  day,  December  2,  Mr.  H.  O.  Have- 
meyer  wrote  to  the  defendants  : 

*'The  proposition  for  the  sale  of  the  L.  I.  stock 
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and  bonds  to  Mr.  Poppenhusen  has  been  declined  by 
him,  and  he  has  submitted  one  in  return,  which  I  have 
not  submitted  to  you,  for  the  reason  that  you  expressed 
no  desire  to  entertain  anything  different  from  that 
agreed  upon,  viz.-,  cash.'- 

After  that  time,  the  defendants  gave  no  authority 
to  Mr.  H.  O.  Havemeyer  to  sell  the  stock  held  or  con- 
trolled by  them,  but  he  made  some  negotiations  with 
Mr.  Poppenhusen  on  the  subject,  and  received  an  offer 
upon  terms  which  the  defendants  had  not  agreed  to 
take. 

Before  the  letter  hi  i)laintiff's  counsel,  written 
December  15,  Mr.  H.  O.  Havemeyer,  on  December  14, 
saw  one  of  the  defendants  and  said,  '*  I  have  sold  the 
road."  He  referred  to  a  sale  which  he  supposed  Mr. 
Poppenhusen  would  make  on  other  terms  than  those 
that  had  been  agreed  to  by  the  defendants.  Tbe 
defendant  answered,  "  I  do  not  wish  to  sell."  I  remon- 
strated with  him.  He  said,  "I  don't  wish  to  sell."  I 
said,  ''Do  I  understand  you  to  say  you  will  not  sell  ? " 
He  said,  "I  will  not  sell."  Then  I  said,  *'I  suppose  I 
am  at  liberty  to  sell  mj'-  stock."  He  said,  *'  You  are." 
Then  I  left  him.  That  was  the  Itist  conversation  he 
ever  had  with  the  defendants. 

Immediately  thereafter,  Mr.  H.  O.  Havemeyer 
endeavored  to  sell  the  Albert  Havemeyer  stock,  irre- 
spective of  the  defendants'  stock. 

At  the  request  of  the  plaintiff's  counsel,  the  court 
charged:  ''First.  If  the  jury  lind,  from  the  evidence, 
that  before  the  election  of  April  13, 1875,  there  w^as  an 
agreement  between  the  defendants  and  Harry  O.  Have- 
meyer, he  acting  for  the  parties  interested  in  the  Albert 
Havemeyer  stock,  by  the  terms  of  which  the  stock 
represented  by  Harry  0.  Havemeyer  and  that  which  the 
defendants  represented  that  they  owned  and  con- 
trolled, should  be  combined  for  the  purpose  of  improv- 
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ing  its  value  by  a  change  in  the  management  of  the 
road,  with  a  provision  that  neither  stock  should  be  sold 
without  including  the  other — that  such  agreement  was 
made  in  view  of  the  danger  that  either  lot  of  stock 
might  unite  in  a  sale  to  Poppenhusen,  leaving  out  the 
other,  and  that  thereby  the  other  would  lose  the  benefit 
of  a  sale  at  a  full  price,  and  might  become  largely 
depreciated  in  value  ;  that  in  pursuance  of  such  agree- 
ment the  management  and  control  of  the  road  passed 
into  the  hands  of  the  defendants  ;  that  this  agreement 
Avas  renewed  in  the  fall  of  1875,  after  the  division  of  the 
Albert  Havemeyer  stock,  and  the  transfer  to  the 
plaintiffs  of  the  nine  hundred  and  twenty-six  shares, 
Harry  O.  Havemeyer  still  continuing  to  represent  the 
Albert  Havemeyer  stock,  and  that  a  further  agreement 
was  then  made,  that  if  a  sale  could  be  effected  at 
seventy-live  cents  on  the  dollar,  the  defendants  would 
include  the  Albert  Havemeyer  stock  and  the  stock 
which  they  owned  and  controlled,  and  that  the  negotia- 
tion of  such  sale  should  be  put  in  the  hands  of  Harry 
O.  Havemeyer,  with  a  further  provision  that,  during 
the  negotiation,  the  defendants  should  neither  buy 
stock,  nor  do  anything  else  to  interfere  mth  negotia- 
tions; and  if  the  jury  are  further  of  the  opinion  that 
such  agreement  was  broken  by  the  defendants, — then 
they  are  responsible  in  damages  for  the  loss  which 
thereby  resulted  to  the  plaintiff.  Second.  If  the  jury 
find,  from  the  evidence,  that,  while  Harry  O.  Have- 
meyer, and  the  parties  represented  by  him,  were  acting 
according  to  the  provisions  of  such  agreement,  and 
were  negotiating  for  a  sale,  the  defendants  were 
engaged  in  making  preparations  to  enable  them  suc- 
cessfully to  break  it,  and  to  defeat  a  sale  of  plaintiff's 
stock  ;  that,  for  that  purpose,  they  procured  the  undi- 
vided control  of  some  seven  thousand  shares  of  stock 
held  in  Philadelphia,  that  they  purchased  the  Charlick 
stock,  consisting  of  some  nine  thousand  and  odd  shares 
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at  sixty-five ;  that  as  soon  as  they  felt  themselves  strong 
enough  to  defeat  the  agreement  they  refused  to  unite 
in  the  sale,  but,  instead,  made  arrangements  with  other 
stockholders,  by  which  they  were  enabled  to  combine 
a  majority  of  the  stock,  excluding  the  Albert  Have- 
meyer  stock,  but  including  the  defendants'  purchased 
stock ;  that  they  then  sold  to  Mr.  Poppenhusen  at 
seventy -five  cents  on  the  dollar ;  then  the  plaintiffs  are 
entitled  to  recover  the  difference  between  the  fair  cash 
and  market  value  of  the  plaintiff's  stock  at  the  time  of 
the  breach,  and  the  amount  to  which  the  value  was 
reduced  by  the  action  of  the  defendants,  with  interest." 
The  court  also  charged  :  "  T^ie  plaintiff  also  claims 
that  on  November  24,  1875,  after  the  division  of  the 
Albert  Uavemeyer  stock  among  the  next  of  kin  enti- 
tled thereto,  and  the  transfer  to  the  plaintiff  of  her 
nine  hundred  and  twenty-six  shares  of  stock,  the  agree- 
ment of  February,  1875,  was  renewed,  in  so  far  as  it 
prohibited  those  interested  in  the  stock  derived  from 
Albert  Havemeyer  and  the  defendants  from  selling  or 
uniting  in  a  sale  which  should  not  include  the  stock 
of  the  other  parties,  unless  with  the  consent  of  the 
other  party ;  that  it  was  further  agreed  at  that  time, 
between  Harry  O.  Havemeyer,  as  the  representative 
of  the  Albert  Havemeyer  stock,  and  the  defendants, 
that  if  sale  could  be  effected  at  seventy-five  cents  on 
the  dollar,  the  defendants  would  include  the  Albert 
Havemeyer  stock  and  the  stock  which  they  themselves 
owned  and  controlled ;  that  the  negotiation  should  be 
put  in  the  hands  of  Harry  O.  Havemeyer,  with  a  further 
proviso,  that  pending  the  negotiation  for  a  sale,  the 
defendants  should  neither  buy  stock  nor  interfere  with 
the  negotiation."  And  that,  "if  it  be  proved  by  the 
evidence,  that  such  an  agreement  was  actually  entered 
into  by  the  defendants  with  those  who  owned  and  had 
the  right  to  control  the  disposition  of  the  Albert  Have- 
meyer  stock,    and   such    agreement    had   not    been 
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abandoned  by  the  parties,  and  was  subsisting  and  in 
force,  when  the  defendants  purchased  the  Charlick 
stock  in  December,  1876,  and  sold  their  stock  to 
Poppenhusen  in  January ,*1876,  and  such  purchase  and 
that  sale  was  made  without  their  consent,  then  there 
is  such  a  breach  of  the  agreement  as  will  entitle  the 
plaintiff  to  recover  damages." 

The  jury  found  a  verdict  for  plaintiff. 

G.  W.  Bangs,  attorney,  J^.  N.  Bangs  and  JoJm  K. 
Porter,  of  counsel,  for  appellants. 

J.  Hampden  Dougherty,  attorney,  and  John  E. 
Parsons,  of  counsel,  for  respondents. 

By  the  Court. — Sedgwick,  J. — An  outline  of  the 
case  is  that  the  plaintiff,  and  others,  were  the  owners 
of  a  quantity  of  the  shares  of  the  stock  of  the  Long 
Island  Railroad  Company.  The  defendants  owned 
and  controlled  another  quantity  of  that  stock.  The 
plaintiff  and  her  associates,  acting  by  an  agent,  and 
the  defendants  agreed  that  neither  quantity  of  stock 
should  be  sold,  unless  it  was  in  a  sale  that  included 
the  other  quantity,  and  the  defendants  then  author- 
ized plaintiff 's  agent  to  sell  to  Mr.  Poppenhusen  the 
stock  which  defendants  owned  and  controlled,  for 
seventy-five  per  cent,  of  its  nominal  value,  and  certain 
bonds  owned  by  them  for  ninety  per  cent,  of  their 
amount,  in  cash,  if  Mr.  Poppenhusen  should  put  his 
offer  to  pay  that  in  writing.  The  defendants  further 
agreed  that  during  the  negotiations  for  the  sale,  they 
would  neither  buy  stock  nor  do  anything  else  to  inter- 
fere with  the  negotiations. 

Plaintiff's  agent  then  began  negotiations  for  a  sale 
on  these  terras.  While  they  were  on  foot,  the  defend- 
ants had  interviews  with  the  executors  of  Mr.  Charlick, 
to  learn  if  they  would  be  willing  to  sell  to  the  defend- 
ants stock  of  the  same  railroad  owned  by  the  executors, 
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and  on  what  terms.  On  December  2,  the  plaintiflE'a 
agent  wrote  to  the  defendants,  that  Mr.  Poppenhusen 
had  declined  the  proposition  for  the  sale  of  the  stock 
and  bonds,  but  had  submitte(f  one  in  return,  which  the 
agent  did  not  submit  to  the  defendants,  for  the  reason 
that  they  had  expressed  no  desire  to  entertain  any- 
thing different  from  that  agreed  upon,  viz.:  cash.  On 
December  11,  the  defendants  bought  from  the  executors 
of  Charlick,  their  stock,  at  sixty-five  per  cent,  of  the 
nominal  value.  On  December  14,  the  plaintiff's  agent, 
in  ignorance  of  ^the  purchase  of  the  Charlick  stock, 
obtained  from  the  defendants  leave  to  sell  the  stock  in 
which  plaintiff  was  interested,  by  itself,  and  proceeded 
to  attempt  to  sell  it  without  including  defendants' 
stock. 

On  January  26^  1875,  the  defendants  sold  to  Mr. 
Poppenhusen  the  stock  owned  and  controlled  by  them 
for  seventy-live  per  cent,  in  cash.  The  plaintiff  claimed 
that  the  purchase  from  Charlick' s  executors  and  the 
sale  to  Mr.  Poppenhusen,  were  violations  of  defendants' 
obligations  to  plaintiff. 

After  all  the  evidence  was  in,  the  defendants' 
counsel  moved  to  dismiss,  upon  several  grounds.  One 
of  them  was  that  "even  if  the  pretended  agreement 
was  made,  continuing  and  valid,  the  purchase  by  the 
defendants  of  the  Charlick  stock  on  December  11  (the 
negotiation  for  a  joint  sale,  pending  on  November  24, 
Having  ended  on  December  2),  was  not  a  breach  of  such 
a^eement."  They  also  asked  the  court  to  charge, 
that  ''the  evidence  conclusively  shows,  that  on  or 
about  December  14,  1875,  and  before  the  sale  to 
Poppenhusen,  which  is  complained  of  by  the  plaintiff, 
the  plaintiff  was  by  the  consent  of  the  defendants 
released  from  any  further  obligation,  to  hold  her  stock 
or  keep  it  out  of  the  market." 

A  further  request  to  charge  was,  that  the  conduct  of 
the  parties  after  December  14,  1876,  as  established  by 
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undisputed  evidence  on  the  part  of  the  plaintiff  and 
given  by  the  witness,  Parsons,  is  inconsistent  with  the 
theory,  that  after  that  date  there  was  any  binding  con- 
tract or  obligation  in  force  between  the  parties.  Tliey 
also  asked  the  court  to  charge,  that  ''  the  purchase  by 
the  defendants,  at  the  time  and  under  the  circumstances 
given  in  evidence,  of  the  stock  known  as  the  Charlick 
stock,  was  not  a  breach  of  any  contract  established  by 
the  evidence  to  have  been  made  at  any  time  between 
the  plaintiff  and  the  defendants  ;"  also,  that  "  upon  the 
whole  case,  the  defendants  are  entitled  to  a  verdict." 

Beyond  controversy,  the  complaint  does  not  set 
out  any  contract  of  which  the  purchase  of  the  Char- 
lick  stock  was  a  bi'each. 

The  court  instructed  the  jury  to  find  whether  ihe 
parties,  before  April,  made  any  arrangement  with  a  pro- 
vision ''  that  neither  lot  of  stock  shoukl  be  sold  with- 
out including  the  other,"  and  whether  this  agreement 
''was  renewed  in  the  fall  of  1875;"  "and  a  further 
agreement  then  made,  that  if  a  sale  could  be  effected 
at  seventy-five  cents  on  the  dollar,  the  defendants 
would  include  the  Albert  Havemeyer  stock,  and  the 
stock  which  they  owned  and  controlled,  and  that  the 
liegotiation  for  such  sale  should  be  put  in  the  hands  of 
Harry  O.  Havemeyer,  with  a  further  jDrovision  that 
during  the  negotiation,  the  defendants  should  neither 
buy  stock  nor   do  anything    else    to  interfere  with 


5? 


negotiation. 

Of  course,  the  purchase  of  the  Charlick  stock  did 
not  violate  the  provision,  "  that  neither  lot  of  stock 
should  be  sold  without  the  other."  Was  it  a  violation 
of  the  other  provision,  that  "during  the  negotiation 
the  defendants  should  neither  buy  stock  nor  do  any-  • 
thing  else  to  interfere  with  the  negotiations  ?"  By  the 
charge  (and  upon  it  the  jury  found  for  the  plaintiff), 
the  negotiations,  during  which  the  defendants  agreed 
not  to  buy  stock  and  -not  to  do  anything  to  interfere 
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with  negotiations,  were  "  the  negotiations  for  such 
sale."  The  sale  referred  to  was  one  to  be  made  for 
cash,  at  seventy-five  per  cent,  for  the  stock,  and  ninety 
per  cent,  for  the  bonds,  if  a  written  proposition  to  bay 
on  those  terms  should  be  made  by  Mr.  Poppenhusen. 
The  evidence  shows  that  such  was  the  sale,  although 
the  charge  refers  to  it  as  a  sale  for  seventy-five  per  cent, 
for  the  stock  alone.  The  evidence,  by  the  construction 
most  favorable  to  plaintiflF,  shows  that  defendants' 
promise  referred  only  to  negotiations  for  a  sale  of  the 
kind  that  has  been  described.  The  witness,  on  this 
point,  for  plaintiflp,  was  her  agent,  and  he  testified :  "I 
told  John  .  .  I  wanted  him  to  state  again  that  he 
would  sell  her  stock  at  seventy-five  cents,  and  his 
bonds  at  ninety  cents,  and  I  wanted  also  his  brother 
Henry  to  say  so  ;  that  the  negotiations  had  reached  a 
point  where  they  were  to  be  consummated."  After 
testifying  to  defendants'  consent  to  this,  he  continued, 
"  that  they  must  neither  buy  nor  sell,  that  the  position 
must  remain  exactly  as  it  was,  as  in  the  event  of  its 
not  being  sold,  the  position  was  to  remain  unchanged." 

It  should  be  here  observed,  that  the  complaint  did 
not  state  or  base  any  claim,  upon  an  agreement  "that 
the  position  was  to  remain  unchanged."  The  plaintiff 
on  the  trial  did  not  make  any  claim  upon  it ;  nor  did  the 
charge  of  the  court  leave  it  to  the  jury,  or  in  any  way 
refer  to  it.  Its  significance  here,  is  to  show,  that  the 
negotiations  referred  to  were  those  for  the  specific  sale 
mentioned  in  the  testimony. 

The  witness  proceeded  to  say,  "I  recall  that  John 
stated,  '  Suppose  you  cannot  get  the  price ;  suppose 
that  negotiations  fall  through,'  and  I  stated  then 
the  affair  is  to  remain  as  it  was,  until  some  new  ar- 
rangement is  made." 

The  testimony  of  the  witness  on  another  trial,  read 
on  this  was,  "  I  stated  to  John,  that  my  negotiations  for 
obtaining  a  bid  for  seventy-five  for  the  stock,  and  ninety 
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November  24.  If  there  were  in  fact  any  negotiations 
of  any  kind,  after  December  2,  there  was  no  testimony 
that  they  were  for  a  sale  on  the  terms  prescribed  by 
•defendants,  for,  whenever  the  negotiations  took  place, 
the  only  testimony  as  to  their  character  was  snch  as 
•could  be  inferred  from  their  consummation,  viz.,  a 
written  offer  by  Mr.  Poppenhusen  to  bay  on  terms, 
which  had  not  been  acceded  to,  and  which  the  defend- 
ants were  not  bound  to  accept  as  the  court  upon  the 
trial  charged.  In  this  way  it  appeared  on  the  trial  by 
evidence,  against  which  the  jury  could  not  find,  that 
the  negotiations  referred  to  in  the  promise,  had  ended 
on  December  2,  and  also  that  the  agent  of  plaintiff  had 
informed  the  defendants  and  led  them  to  believe  that 
they  had  ended.  From  this  time,  the  defendants  were 
not  bound  by  any  agreement  to  refrain  from  buying 
stock. 

There  was  no  proof  that  the  purchase  of  the  Char- 
lick  stock,  or  the  bargaining  with  the  Charlick  execu- 
tors for  its  purchase  "  interfered  with  the  negotiation," 
to  use  the  words  of  this  charge.  No  proof  was  given 
on  the  subject.  Least  of  all,  was  there  anything  tend- 
ing to  show  that  this  purchase  or  bargaining  had 
the  effect  of  influencing  Mr.  Poppenhusen  to  decline 
the  defendant's  terms.  If  this  had  been  a  ground 
of  a  recovery  by  plaintiff,  it  would  have  been  neces- 
sary to  tell  the  jury  that  the  plaintiff  could  recover 
for  such  damages  only  as  the  evidence  showed  she  had 
suffered  from  that  breach.  The  damages  would  have 
been  proportioned  to  the  proved  effect  of  the  breach. 

Moreover,  if  the  liability  of  defendant  arose  from 
their  having  *' interfered  with  the  negotiations,"  the 
just  conclusion  from  the  evidence  is  that  the  conduct 
of  plaintiff's  agent  was  such  that  the  agreement  on 
this  point  ceased  to  be  binding  upon  the  defendants 
before  any  alleged  breach  by  defendants.  On  the  day 
of  the  alleged  agreement,  and  before  it  was  made,  the 
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wrote  to  Mr.  Poppenhasea  the  letter 
I,  and  also  received  an  answer  to  it. 
made  the  agreement  in  ignorance  of  . 

E  plaintiff  testified  that  that  part  of 
stated  "I  cannot  commit  myself  jast 
>  his  being  at  that  present  time  bonnd  to 
respect  of  which  he  was  agent,  with  the 
;k,  and  not  separately,  and  that  he 
from  a  fear  that  the  defendants  wonld 
ind  wonld  endeavor  to  sell  their  stock 
tiff's  stock.  Whateverwas  themotive, 
itherwise,  the  letter  informed  Mr.  Pop- 
1  case  the  plaintiff's  agent  ceased  to  be  . 
oald  sell  to  Mr.  Poppenhusen  the  large 
he  controlled,  which  waa,  in  fact,  about 
lajority  of  the  stock,  and  would  assist 
nough  besides  to  make  a  majority,  and 
ist  "those  in  control,"  which  phrase 
fendants.  He  knew  the  fact,  that  it 
penbusea's  power  to  release  him  fi-om 
■  defendants,  by  refusing  to  buy  on  the 
endants  had  prescribed,  and  which  he 
sent.  He  thusintlaenced  Mr.  Poppen- 
jainst  agreeing  to  defendants'  proposi- 
ated  a  motive  that  was  unfavorable  to 
I  Mr.  Poppenhnsen's  answer,  that  it 
aid  act  upon  the  kind  offer,  shows  the 

the  agreement  of  defendants  to  allow 
:ent  to  negotiate  for  a  sale  of  defend- 
as  argued  by  the  connsel  for  defendants 
'a  mere  authority  to  Henry  O.  Have- 
iuor  professed  or  purported  no  more, 
atecedent  obligation  of  defendants  to 
or  to  place  it  in  the  hands  of  plaintiff's 

The  plaintiff's  agent  or  the  plaintiff 
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I  

had  no  interest  in  the  subject  matter  of  the  authority  ; 
that  is,  the  defendants^  property.  In  this  way  the 
plaintiff's  agent  became  defendants'  agent  to  negotiat^^ 
and  was  bound  to  the  utmost  jfidelity  to  defendants, 
and  could  not  rightfully  continue  to  be  agent  after  a 
violation  of  any  of  his  obligation.  The  plaintiff  was 
bdund  by  hi^  acts. 

If  the  arrangement  be  considered  as  an  agreement, 
its  promises  were  mutual.  The  letter  referred  to  was 
a  first  violation  of  the  agreement,  and  was  such  a 
breach  that,  thereafter,  the  agreement  came  to  an  end, 
and  therefore  the  defendants  ceased  to  be  bound  by  it. 
Or  if  it  be  considered  only  as  an  authority  to  an  agent, 
his  violation  of  hip  duty  as  agent  terminated  his  power 
to  bind  his  principal,  or  to  continue  to  act  for  him. 

It  was  suggested  that,  as  the  letter  was  sent  and 

answered  before  the  arrangement  of  November  24,  it 

could  not  be  a  violation  of  the  agreement  then  made. 

.-^  ~^_  But  the  effect  was   operative,   after  the  negotiation 

began,  as  the  answer  to  the  letter  shows.  It  i^  for  the 
effect  that  there  was  responsibility.  The  offer  con- 
tained in  the  letter  was  not  withdrawn,  but,  as  it 
contemplated,  remained  in  the  hands  of  Mr.  Poppen- 
husen,  to  await  the  result  of  the  negotiation  of  defend- 
ants' proposition. 

After  the  arrangement  in  resi)ect  of  the  sale,  on 
defendants'  terms,  ceased  to  bind  the  defendants  of  the 
so-called  agreement,  remained  only  the  provision  that 
neither  lot  of  stock  should  be  sold  without  the  other. 
This  did  not  forbid  any  purchase  that  either  party 
chose  to  make.  Either  party  might  bring  it  to  an  end 
at  pleasure,  before  a  breach.  Giving  to  it  the  greatest 
force  that  can  be  claimed  for  it,  either  party  could  end 
it  by  notice.  Its  benefit  to  the  parties  was,  that  it 
tended  to  give  an  opportunity  for  the  sale  of  the  two 
lots  of  stock  together  ;  but  it  did  not  bind  either  party 
to  make  a  sale.    Either  party  could  obtain  the  power 
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ence  of  an  agreemeat,  that  the  two  parcels  of  stock 
should  not  be  sold  separately.  As  the  agreement  came 
to  an  end  on  December  14,  the  defendants  could  right- 
fully sell,  on  January  27,  to  Mr.  Poppenhusen,  their 
own  stock,  without  including  the  plaintiff's. 

I  am  further  of  opinion,  that  the  court  should  have 
charged,  as  requested  by  defendants'  counsel,  that  "in 
estimating  damages,  the  jury  cannot  take  into  account 
any  mere  chance  of  making  uncertain  profits,  nor  any 
speculative  value  arising  from  or  depending  upon  the 
possibility  of  the  plaintiff  combining  her  stock  with 
that  of  other  persons." 

The  court  charged,  in  accordance  with  the  former 
decision  of  the  general  term,  that  the  measure  of 
damages  would  be  the  amount  in  which  the  market 
value  of  the  plaintiff's  stock  was  lessened  by  a  breach 
"of  ^  the  contract  by  defendants.  The  general  term 
expressed  the  opinion  that  the  defendants'  sale  to  Pop- 
penhusen was  some  evidence  of  market  value.  And 
on  this  trial  the  court  said  to  the  jury  :  "  The  measure 
of  damages  for  a  breach  by  defendants  of  this  contract, 
if  there  was  such  an  agreement,  would  be  the  amount 
of  any  depreciation,  in  the  fair  cash  and  market  value 
of  the  plaintiff's  stock,  occasioned  by  the  breach. 
You  are  to  determine,  from  the  evidence,  what  was  the 
market  value  at  that  time,  and  you  are  at  liberty  in 
this  connection  to  consider  the  price  paid  by  Poppen- 
husen, as  bearing  upon  that  subject.  You  are  not, 
however,  concluded  by  such  a  price  in  estimating  the 
value,  but  you  may  consider  it,  in  connection  with  the 
other  evidence  on  this  subject."  It  stood  then,  in  this 
wise :  the  jury  was  charged  that  they  might  find,  if  the 
evidence  justified  it,  that  the  sale  to  Poppenhusen  was 
a  breach  ;  that  they  must  find  what  was  the  market 
value  before  the  breach,  taking  as  some  evidence  the 
price  paid  by  Poppenhusen,  and  then  what  the  market 
value  was  after  the  breach. 
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after  liis  purchase  could  be  obtained  for  the  other 
stock,'-  and  farther,  ''that  by  the  action  of  the 
defendants,  the  Albert  Havemeyer  stock  has  been 
placed  in  a  minority  of  the  stock  of  the  company  and 
its  market  value  has  been  made  worth,  not  to  exceed 
twenty  per  cent,  of  its  par  value,  instead  of  seventy- 
five  per  cent.,  at  which  it  could  have  been  sold  if  the 
defendants  had  not  been  guilty,  &c."  The  plaintiffs 
agenC  gave  testimony  of  the  market  value  before  the 
agreement  which  was  applicable  by  the  jury  to  the 
time  immediately  before  the  breach.  He  testified  that 
he  told  the  defendants,  that  without  a  combination, 
there  was  no  market  value  for  the  stock  ;  and  again, 
that  there  was  no  market  for  it,  unless  it  was  combined 
with  enough-  of  the  stock  to  form  a  majority  ;  and. 
again,  that  a  majority  of  the  entire  road  could  be  sold 
and  thereby  bring  a  higher  price. 

There  was,  therefore,  some  evidence  for  the  jury,  that 
to  get  the  price  afterwards  paid  by  Poppenhusen  it 
was  necessary  to  secure  control  of  a  majority,  and  it 
would  have  been  a  substantial  aid  to  the  jury  to  in- 
struct them,  that  the  damages  were  not  to  be  founded 
upon  a  speculative  chance  that  the  plaintiff  might 
have  been  able  to  offer  a  majority  for  sale. 

For  these  reasons  I  am  of  opinion  that  there  should 
be  a  new  trial. 

Judgment  reversed,  and  new  trial  with  costs  of  the 
appeal  to  the  appellant  to  abide  the  event. 

« 

Speir,  J.,  concurred. 

Freedman,  J.— [Concurring.] — I  concur  in  the  re- 
versal upon  the  ground  last  stated  in  the  opinion  of 
Judge'  Sedgwick,  viz. :  that  it  was  error  to  refuse  to 
charge,  as  requested  by  defendants'  counsel,  *^  that 
in  estimating  damages,  the  jury  cannot  take  into 
account  any  mere  chance  of  making  uncertain  profits, 
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ipeculative  value  arising  from,  or  depending 
possibility  of  the  plaintiffs  combining  her 
h  that  of  other  persons." 


'    SCHULTE    AND    JOHN    A.    SCHULTE, 

NTIFFS    AND    APPELLANTS,    ».    JAMES     AN- 
SON", Defendant  and  Respondent. 


iES. 

providing  that  one  of  tlic  partners  ahull  contribute  towards 
ipital  tlic  iisacts  of  a  former  firm  represented  on  the  booka 
W  firm  as  biLls  due,  or  lo  become  duo  (nothing  boiog  snid 
e  ngrcemcut  uboiit  the  viilue  of  said  assets — their  nominal 
however,  woa  1116,109.36,  and  retil  mlue  but  |3,876.75), 
that  tlic  other  partner  should  put  ia  f  14,000  (in  fact  ho 
contributed  $11,848.00). 

providing  that  the  profits  should  bo  shared,  and  all  losses 
!  and  i)aid  equally. 

pruviding  that  each  partner  might  dran  weekly  a  certain 
Sed  sum  Tor  hie  owd  use  (eacli  dretv  in  excess  of  the  speci- 

providing  that  at  the  termiiiatioD  of  the  partnership,  the 
ning  assets  should  bo  divided  between  the  partners,  to 
his  proper  and  respective  proportion,  reference  being  had 
3  capital  slock  put  in  and  invested  bj  them  rcspectivetj. 
UNTIKO  UNDER  SUCH  AGREEMENT,  ON  ITS  TER- 
'lON. 

'RIHCIPLES,   WHERE  THERE   HAS  BERN  *  L.O»S.* 

The  amount  of  capital  which  pluuliffs  failed  to  put  in 
ihould  be  treated  as  assets. 

The  excess  drawn  by  each  partner,  for  his  own  use,  should 
)6  treated  as  assets. 

plication  of  the  principles  Inid  down  in  the  opinion  to  the 
will  leai1,  it  would  seem,  to  a  judgment  in  favor  of  plaint- 
the  defendant,  for  about  the  sum  claimed  by  the  appel- 
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3.  The  amounts  collected  by  each  partner,  and  retained  by 
him,  should  be  treated  as  assets. 

4.  The  amount  of  the  losses  (no  part  thereof  having  been 
paid  back  into  the  firm  by  either  partner),  should  be  treated 
as  assets. 

6.  The  sum  drawn  by  one  partner  for  his  own  use,  in  excess 
of  that  so  drawn  by  the  other,  cannot  be  charged  against 
the  former,  in  favor  of  tlie  latter,  for  equalization. 

6.  The  partner  putting  in  the  assets  of  the  former  firm,  must 
be  regarded  as  having  contributed  to  the  capital  stock  only 
the  actual  value  thereof. 

7.  The  total  amount  of  assets  (including  therein  the  first  four 
items  above  mentioned)  should  be  divided  between  the 
parties  in  the  propoitions  as  $14,000  is  to  (3,876.75,  and 
each  jmrty  should  bo  considered  as  having  received,  on 
account  of  his  share,  the  amount  he  had  omitted  to  pay 
over  under  his  obligation  to  share  equally  the  losses,  i.  «., 
one-half  of  the  losses. 

Before  Sedgwick,  Speir  and  Freedman,  JJ. 

Decided  December  1,  1879. 

Appeal  from  judgment  entered  on  report  of  referee. 

This  action  was  brought  for  the  adjustment  and 
settlement  of  partnership  accounts  of  the  firm  of  James 
Anderson>&  Co.  The  complaint  averred,  and  the  answer 
admitted,  a  dissolution  of  the  firm.  A  receiver  was 
appointed  in  the  action.  An  order  was  made,  referring 
the  action  to  a  referee,  to  take  and  state  the  accounts. 
The  referee  made  his  report,  upon  which  judgment  was 
entered  in  conformity  therewith,  in  favor  of  defendant 
against  plaintiff,  for  $864.68,  besides  costs,  &c. 

Plaintiffs  appealed.  The  appeal  came  before  the 
court  upon  the  report  and  exceptions  thereto  only. 

The  partnership  agreement,  in  addition  to  what  is 
set  forth  in  the  report,  provided  as  follows : 

''And  it  is  further  agreed  by  and  between  the 
parties  to  these  presents,  that  the  said  James  Ander- 
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said  agreement,  therein  and  thereby  agreed  to  pat  in 
jointly  the  sum  of  fourteen  thousand  dollars,  which, 
with  the  contribution  aforesaid  of  defendant,  should 
form  and  constitute  the  capital  of  the  said  copartner- 
ship ;  it  was  also  agreed  therein  that  all  the  profits  and 
losses  of  said  copartnership  should  be  shared  and 
borne  one-half  by  the  plaintiffs  and  one-half  by  the  de- 
fendant, but  at  the  end  or  sooner  termination  of  said 
copartnership,  the  remaining  assets  should  be  divided 
between  the  partners,  reference  being  had  to  the  capital 
stock  put  in  and  invested  by  them  respectively. 

' '  Third.  That  said  firm  commenced  business  on  said 
first  day  of  May,  1875,  as  required  in  and  by  their  said 
copartnership  agreement. 

^^  FoiLTth.  That  said  defendant,  pursuant  to  said 
agreement,  put  in  and  contributed  towards  the  capital 
stock  of  said  firm  all  the  aforesaid  assets  of  said  Dunn 
&  Anderson,  less  said  $1,500  thereof. 

'^  Fifth,  That  said  plaintiffs,  in  jjursuance  of  said 
agreement,  put  in  jointly  towards  said  capital  stock  the 
sum  of  eleven  thousand  eight  hundred  and  forty-eight 
dollars  and  twenty  cents  in  cash,  to  wit :  said  plaintiff, 
Albert  Schulte,  $6,848.20  thereof,  and  plaintiff  John 
A.  Schulte,  $5,000  thereof. 

"  Sixth.  That  said  plaintiffs  never  put  in  the  balance 
of  the  fourteen  thousand  dollars  agreed  by  them  as 
aforesaid  to  be  contributed  towards  said  capital  stock, 
and  amounting  to  $2,151.80,  and  they  remain  indebted 
therefor  to  said  firm. 

"  Seventh.  That  on  or  about  the  first  day  of  March, 
1876,  said  partnership  of  James  Anderson  &  Co.  was 
dissolved  by  mutual  consent  of  the  members  thereof. 

^^ Eighth.  That  said  firm,  during  the  aforesaid  period 
of  its  existence,  made  no  profits,  but,  on  the  contrary 
thereof,  did  a  losing  business,  and  sunk  all  but  a  frag- 
ment of  its  capital,  as  hereinafter  more  particularly 
stated  and  set  forth. 
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'  ,,1.1  .  ^ 

of  $208.42,  collected  by  defendant  as  aforesaid,  has 
been  appropriated  by  him  to  his  own  use. 

"Also  that  the  receiver  herein  has  in  his  hands  net 
assets, $81.07 

"  Thirteenth.  That  the  nominal  value  of  the  assets 
fio  contributed,  as  aforesaid,  by  said  defendant,  as  and 
for  his  share  of  the  capital  stock  of  said  firm,  was 
$16,169.36,  but  that  only  $3,876.65  was  ever  collected 
or  realized  therefrom. 

"  Fourteenth.  I  further  do  find  that  the  distributive 
balance  of  the  assets  of  the  said  firm  of  J.  Anderson  & 
Co.  amounts  to  .        .        .        .        .        .        $2,695.16 

viz.  : 
Collected  by  plaintiffs,       .        .        $3,662.99 
"        "    defendant,     •.        .  208.43 


3,871.41 
Am'^  capital  unpaid  by  plaintiflfs,      2,151.80 


6,023.21 
Deduct  debts  i>aid  by  plaintiflfs,  3,125.00 


2,898.21 


Amount  charged  to  plaintiflfs  supra 

for  equality,     ....        203.05 


2,695.16 

$2,695.16 
'^  Fifteenth.  That  defendant,  just  before  executing 
the  partnership  agreement,  and  during  the  negotiations 
which  led  thereto,  represented  to  plaintiflfs  the  said 
assets  of  Dunn  &  Anderson  to  be  good  and  collectible, 
and  worth  then  the  nominal  value  of  $16,169.36,  and 
plaintiffs  entered  into  said  partnership,  believing  and 
relying  upon  said  representations  ;  but  the  greater  part 
thereof  were  worthless  and  uncollectible,  except  to  the 
jamount  of  $3,876.65  as  aforesaid. 

"  Sixteenth.  That  defendant,  after  the  execution  of 
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said  agreement,  and  on  the  morning  of  the  day  of  the 
commencement  of  the  said  business  of  the  copartner- 
ship pursuant  thereto,  made  a  like  representation  to 
plaintijBfs,  and  verbally  agreed  that  same  might  be 
re-charged  to  him  if  not  collected. 

"  Seoenteenih.  There  is  no  evidence  that  defendant 
knew  or  believed,  at  the  time  of  making  said  repre- 
sentations, the  same  would  prove  to  be  otherwise  than 
he  so  represented. 

"  EigJiieenih.  There  was  no  consideration  whatever 
to  defendant  for  said  agreement,  either  of  benefit  to  him 
or  of  loss  to  plaintiffs. 

^^  Nineteenth.  That,  just  prior  to  such  dissolution, 
the  defendant,  James  Anderson,  verbally  agreed  with 
the  plaintiffs  that  such  of  the  aforesaid  assets  contrib- 
uted by  him  as  had  proved  to  be  worthless  and  uncol- 
lected, should  be  charged  back  upon  the  books  of  the 
firm  to  his  private  account,  and  the  same  were  accord- 
ingly so  charged  back  to  him. 

''  Twentieth.  There  was  no  consideration  to  the  de- 
fendant whatever  for  said  agreement,  whether  of  bene- 
fit to  him  or  loss  to  plaintiffs. 

"  Twenty-first.  That,  shortly  after  said  dissolution, 
defendant  disaffirmed  said  agreement,  and  refused  to  be 
bound  thereby." 

And  as  conclusions  of  law,  from  the  facts  so  found  : 


"  First.  There  being  no  allegations  of  fraud  or 
deceit  in  the  complaint,  the  representations  made  by 
defendant  to  plaintiffs,  before  the  formation  of  the 
partnership,  were  but  a  mere  expression  of  his  opinion 
of  the  value  of  the  ^ssets,  and  does  not  enter  into  or 
effect  the  partnership  agreement  afterwards  executed. 

^^  Second.  For  like  reasons  the  similar  representa- 
tions of  defendant,  subsequently  made  on  the  day  said 
firm  commenced  business,  were  but  a  like  mere  express 
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sion  of  his  opinion,  and  the  verbal  agreement  that  saipe 
might  be  recharged,  if  not  collected,  with  no  considera- 
tion therefor,  was  a  mere  nudum  pactum, 

"  Third,  That  the  subsequent  verbal  agreement 
made  just  prior  to  dissolution,  authorizing  said  uncol- 
lected assets  to  be  charged  back  to  plaintiff,  and  being 
without  any  consideration,  was  also  a  mere  nudum 
pactum.  Defendant  did  not  sufficiently  long  acquiesce 
in  the  so  charging  back  of  said  assets  to  him  to  be 
bound  thereby. 

^^  Fourth.  That  the  business  of  said  firm  of  James 
Anderson  &  Co.  has  not  been  profitable,  but,  on  the 
contrary,  it  has  lost  most  of  its  capital,  and  that  its 
entire  assets  amount  to  but  the  sum  of  $2,695.16. 

''^  Fifth.  That  the  division  of  said  remaining  assets 
among  the  parties  should  be  in  proportion  to  the 
amount  of  their  respective  contributions  to  the  capital 
stock  of  said  firm — to  wit : 

To  the  plaintiffs, •  $2,033  63 

*'    defendant,        ,        .        .        .         .  661  63 

^^  Sixth.  That  defendant  is  entitled  in 
addition  thereto  to  aforesaid  sum  men- 
tioned in  the  ninth  finding  of  fact,  viz.,    .        .    203  05 

''  Senenth.  That  all  the  said  residuary  assets  are  in 
plaintiff*  s  possession,  none  of  them  being  in  posses- 
sion or  control  of  defendant. 

"  Eighth.  That  the  sum  of  $193.70  now  held  by  the 
receiver  herein,  should  be  paid  over  to  defendant  by 
him,  less  the  sum  of  $112.63  for  his  commission  and 
charges  as  such  receiver,  and  said  receiver  is  not 
entitled  to  any  other  or  further  sum  ;  the  balance  so  to 
be  paid  over  by  said  receiver  is  $81.07. 

^^  Ninth.  That  said  balance  in  the  hands  of  the 
receiver  belongs  to  the  parties  hereto,  in  proportion  to 
their  aforesaid  contributions  to  the  capital  stock,  as 
follows,  viz.:  to  plaintiffs,  $58.25,  to  defendant,  $22.82, 
and  that  said  defendant  on  receiving  said  balance  shall 
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credit  said  sttiii  of    $58.25  oa  the    judgment  to  be 
entered  herein  against  {)IaintifFs. 

^' Tenth.  That  defendent  is  entitled  to  judgment 
against  plaintiifs  for  the  sum  of  (864.68,  besides  costs  of 
this  action,  in  which  coats  should  be  taxed  the  charges 
andcom missions  of  the  receiver  aforesaid." 

Hdward  P.  Wilder,  attorney,  and  of  counsel,  for 
appellants,    among    other    things,    urged: — I.    The 
Referee  has  apparently  omitted  to  make  any  appor- 
tionment of  the  losses  of  the  firm,  or  else  has  done  it 
on  the  theory  that  defendant  has  contributed  and  lost 
$16,169.36,  the  nominal  value  of  those  "  assets"  of  the 
old  firm  of  Dunn  &  Anderson,  instead  of  $3,876.65^ 
their  real  value.     An  arithmetical  calculation  based 
upon  his  own  "findings"  will  speedily  demonstrate 
the  actual  loss  of  the  firm. 
Plaintiffs  contributed  cash,     .        .        .     $ll,848.4i0 
Defendant  contributed   ''assets"  which 
realized,  cash,        •        .        ...        .       3,876.65 


Total  capital  stock,  =      .        .        .        .    $15,724.86 
All  of  this,  he   finds,  was  lost  and  sunk  ''but  a 
fragment,"  and  he  furnishes  us  the  figures  whereby 
to  determine  that  fragment. 
Plaintiffs,   he  says,  drew   during   the  co- 
partnership,          $3,036.75 

Plaintiffs,  he  says,  have  collected  since  the 
dissolution  $3,662.99,  from  which  they 
have  paid  the  debts  of  the  firm,  $3,126, 
leaving  in  their  hands,         .        .        .  537.99 

Total  saved  by  plaintiffs,        .        .        .       $3,574.74 
Defendant,  he  says,  drew  during  the  copart- 
nership,         $2,625.28 

Defendant,  he  says,  has  collected  since  the 
dissolution,  .        .        .        .        .  208.42 


Total  saved  by  defendant,  .        •        .       $2,833.70 

Vol.  XIIL— 82 
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Besides  these  sams,  the  receiver,  he  says,  holds  in 
his  hands,  subject  to  proper  charges,  $193.70. 

These  three  sums,  then,  comprise  the  aggregate  of 
the  ''fragment"  saved  from  the  wreck  of  this  firm's 
capital,  and  the  total  loss,  therefore,  may  be  sum- 
marized as  follows : 

Capital  invested, '$15,72486 

Saved  by  plain  tilfs,  who  are 

chargeable  therewith,         .      $3,674.74 
Ditto  by  defendant,  .        2,833.70 

Held  by  receiver  (subject  to 
charges),       ....  193.70 

6,602.14 


Total  loss  sustained  by  the  firm,  .        $9,122.71 

jQf  this  loss,  according  to  the  partnership  agreement, 
the  plaintiffs  shall  bear  one-half  and  defendant  one- 
half,  /.  e.y  each  party  shall  bear  $4,561.35.  In  point  of 
fact,  the  parties  have  borne  the  loss  in  the  following 
mtios : 
Plaintiffs  have  paid  in,  ...      $11,848.20 

"  "    drawn  out  and  collected,     3,674.74 


Actual  loss  borne  by  plaintiffs,  .  $8,273.46 

From  which  may  be  deducted  the  sum 
held  by  the  receiver,         .        .        .  193.70 


$8,079.76 
Defendant  has  paid  in,  .      $3,876.65 

**  ''  drawn  out,  &c.,       2,833.70 


Actual  loss  borne  by  defend* 
ant, 1,042.95 


Making  the  total,  as  bef(»*e,    .        .        .      $9,122.71 

It  is  obvious  that  these  losses  can  be  equalized  only 

by  the  defendant  paying  to  the  plaintiffs  the  difference 
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between  his  actual  loss,  $1,043,959  and  the  sum  of 
$4,661.35,  which,  as  seen  above,  is  his  just  apportion- 
ment of  the  firm's  total  loss,  $4,661.85  —  $1,042.95  -» 
$3,518.40.  It  is  clear,  then,  that  if  we  give  plaintiffs 
the  whole  of  the  $193.70  in  the  hands  of  the  receiver, 
the  plaintiffs  would  still  be  entitled  to  a  judgment 
against  the  defendant  for  the  sum  of  $3,618.40.  * 

IIL  To  credit  the  defendant  with  the  face  value  of  a 
lot  of  worthless  and  uncollectible  book  accounts  would 
be  grossly  unjust  to  the  plaintiffs,  who  have  paid  in 
their  cash.  The  referee  apparently  reconciles  it  by 
saying  that  defendant  contributed  certain  '^assets," 
whose  nominal  value  was  $16,169.36;  that  his  repre- 
sentations in  regard  to  them  were  *' without  consider- 
ation," the  mere  expression  of  his  "opinion,"  and  that 
plaintiffs  took  them,  as  it  were,  for  better  or  worse. 
Bat  he  also  finds  that  plaintiffs  entered  into  the  co- 
partnership, and  put  in  their  money  ''believing"  in 
his  representations ;  also,  that  the  defendant  himself 
recognized  their  binding  force  upon  him  at  the  dissolu- 
tion of  the  partnership,  by  agreeing  that  the  great  un- 
collected and  worthless  majority  of  them  be  charged 
back  to  his  personal  account ;  that  they  actually  were 
so  charged  back.  And  yet  he  says  all  this  must  go  for 
nothing,  and  defendant  must  be  credited  as  if  he  had 
actually  contributed  and  lost  $16,169.36.  The  propo- 
sition is  too  absurd  for  serious  refutation.  The  referee 
himself  repudiates  it  when  called  upon  to  divide  the 
''remaining  assets,"  and  apportions  the  major  part  of 
them  to  the  plaintiffs ;  whereas,  to  be  consistent,  he 
should  have  awarded  the  greater  sura  to  the  defendant, 
in  the  ratio  of  $16,169.36  to  $11,848.20.  The  pittance 
in  the  hands  of  the  receiver  is  again  divided  in  the 
same  way. 

IV.  The  articles  provide  that  plaintiffs  and  defend- 
ant shall  share  equally  the  losses.  Now,  what  are  the 
losses  of  this  firm  ?    Clearly,  it  cannot  have  lost  what 
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it  never  had.  Those  nncollected  accounts  of  the  old 
firm  of  Dunn  &  Anderson  were,  and  still  remain,  mere 
claims,  ehoses  in  action — blank  paper.  Defendant, 
when  he  transferred  them  to  the  books  of  the  new  firm, 
agreed  to  take  them  bac^  if  not  collected,  and  he  took 
them  back.  The  new  firm  never  had  the  money  repre- 
sented by  ^hem.  It  never  "  lost"  that  money.  It  was 
not  sunk  in  any  business  or  venture  of  ^the  firm. 
Whether  there  was  **  consideration"  or  not  for  defend- 
ant's agreement  that  his  worthless  contribution  to  the 
capital  stock  of  the  firm  be  charged  back  to  him,  that 
it  was  so  charged  back  is  an  accomplished  fact  on  the 
referee's  findings.  To  the  extent  to  which  he  took 
back  his  contribution,  he  withdrew  his  capital,  and  the 
capital  so  withdrawn  by  the  consent  of  all  the  partners 
cannot  be  deemed  a  ''loss  "  incurred  in  the  business  of 
the  firm.    The  firm  simply  did  not  acquire  that  money^ 

^^^  We  have  another  basis  for  ascertaining  the  loss 

sustained  by  the  firm  : 

(a)  Plaintiffs  have  drawn  for  their  use,        .    $3,036.75 
Defendant  has  drawn  for  his  use,  2,625.28 

Plaintiffs' 8  overdraft,  therefore,     =-  $836.75 
Defendant's  overdraft,  therefore,  —-    425.28 

Owed  to  the  firm,  therefore,  by 

the  parties,      ....  $1,262.03 
(6)  In  the  next  place,  the  moneys  of  the  firm  col- 
lected by  the  parties  since  its  dissolution,  constitute  a 
part  of  its  ''assets."     Defendant  has  collected  $208.42. 
Plaintiffs  have  collected  $3,662.99,  from  which  they 
have  paid  out  all  the  debts  of  the  firm,  $3,125. 
Leaving  in  plaintiffs'  hands,        $537.99 
"        in  defendant's  hands,       208.42 
"       in  hands  of  receiver,        193.70  —  $940.11 
To  which  add  the  over-drafts 
{supra), 1,262.03 

Total  remaining  assets  of  the  firm,       .      $2,202.14 
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Capital    cash    contributed    by  ' 

plaintiffs, $11,848.20 

Capital  *' assets'*  contributed  by 

defendant,      .        .        .        .'  3,876.65 


Total  investment,        .        .  $15,724.85 

Drawn  legitimately  by  plaint- 
iffs,        .        .        .        ...  $2,200.00 

Drawn  legitimately  by  defend- 
ant,          2,200.00 

Present  assets  (including  over- 
drafts, collections,  &c.,  .     2,202.14  6,602.14 


Actual  loss  of  the  firm,  .  .  .  $9,122.71 
Thus  verifying  the  conclusion  reached  {supra)  in  Point 
I.  The  reasoning  there  pursued  sufficiently  demon- 
strates that  plaintiffs  are  entitled  to  judgment  against 
defendant  for  $3,518.40.  This  result,  it  will  be  remem- 
bered (Point  I.,  supra)  was  reached  by  assuming  that 
all  of  the  money  held  by  Isaac  Newton,  the  receiver, 
should  be  paid  to  plaintiffs,  and  their  actual  loss  was, 
in  the  calculation,  diminished  by  said  sum  of  $193.70. 
Whatever  remains,  therefore,  of  this  sum,  after  allow- 
ing the  proper  charges  of  the  receiver,  should  be  ordered 
to  be  paid  by  him  to  the  plaintiffs. 

L,  B,  Bunnell^  attorney,  and  of  counsel,  for  re- 
spondent, urged: — I.  The  theory  adopted  by  the 
referee  was  correct.  There  can  be  no  pretense  that 
the  articles  of  agreement  do  not  express  the  intention 
of  the  parties.  Representations  made  before  they 
were  executed  cannot  avail  to  change  the  agreement, ' 
nor  conld  subsequent  acts,  unless  acquiesced  in  sutBci- 
ently  long  to  amount  to  an  intention  to  change  its 
terms,  "  A  written  agreement  cannot  be  enlarged  or 
altered  in  its  operation,  by  evidence  of  other  prior  oral 
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agreements,  in  consummation  of  which  the  written 
agreement  is  alleged  to  be  erroneously  or  deficiently 
executed"  (Peet  v.  Cowenhoven,  14  Ahh.  Pr.  66). 
"  When  the  terms  of  an  instrument  are  plain  and 
unambiguous,  the  intention  of  the  parties  is  to  be 
learned  therefrom"  (Westcott  t?.  Thompson,  18  N, 
T.  363).  *'The  rights  of  the  parties  must  in  general 
be  determined  by  the  language    of    the    contract"  ! 

(Newton  v,  WoodruflF,  2  N.  T.  153).  "The  intention 
of  the  parties  is  to  ascertained,  except  in  cases  of 
latent  ambiguity,  by  a  development  of  the  circum- 
stances under  which  the  instrument  was  made" 
(Reynolds  r).  Commercial  Fire  Ins.  Co.,  47  iV.  F.  597). 
The  referee  had  the  parties  before  him,  heard  all  the 
circumstances  in  detail  under  which  the  agreement  was 
executed,  and  has  found,  as  matter  of  fact,  that  the 
agreement  clearly  expresses  the  intention  of  the  parties. 
The  appellants  concede  that  the  referee  found  cor- 
rectly as  to  the  facts.  So  far  as  the  written  contract  is 
clear,  either  in  particular  words  or  ui)on  a  considera- 
tion of  its  legal  effect,  no  evidence  extrinsic  of  the 
writing,  can  be  received  to  contradict  or  explain  its 
meaning  (1  Cow.  &  H.  Notes  to  PhiU.  on  Ev^.  488, 
470).  Evidence  of  declarations  made  at  the  time  of 
executing  an  instrument  to  show  that  the  instrument 
was  executed  upon  a  condition  not  expressed  therein, 
is  incompetent  (Van  Bocklin  n.  Tyler,  62  N,  Y,  105). 
Representations  made  before  the  agreement  was  made 
are  immaterial  (76.).  The  referee  was  therefore 
right  in  disregarding  testimony  tending  to  show  that  ' 
the  parties  contemplated  something  not  expressed  in 
the  agreement.  In  respect  to  the  representations  made 
after  the  agreement  was  .executed,  there  are  still 
weightier  reasons  for  disregarding  them.     Anderson's  "^l^ 

verbal  agreement  to  assume  the  payment  of  the  uncol- 
lected accounts,  and  allow  them  to  be  charged  to  his 
private  account,  could'  not  avail  to  alter  or  change  the 
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articles  of  copartnership  or  the  relation  of  the  parties 
to  each  other,  for  ;  1.  It  was  not  in  writing.  2.  After 
the  old  assets  of  Dann  &  Anderson  had  become  part 
and  parcel  of  the  capital  of  James  Anderson  &  Co., 
they  did  not  belong  to  Anderson,  but  to  his  firm,  and 
snch  an  agreement  would  be,  in  effect,  an  undertaking 
to  pay  the  debt  of  a  third  person,  and  hence  void 
under  the  statue  of  frauds.  3.  It  was  without  consid- 
eration. The  mistake  under  which  the  learned  counsel 
for  the  plaintiffs  has  all  the  while  labored,  is  in  as- 
suming thai  Anderson's  capital  was  represented  by 
dollars  and  cents  instead  of  property.  It  was  not  cash, 
and  never  so  considered.  It  was  to  the  capital  stock 
what  any  other  property  would  have  been  which  be- 
longed to  the  firm,  but  was  lost  or  destroyed  by  fire, 
or  had  otherwise  become  inconvertible  into  cash.  As 
it  was,  he  contributed  it  as  his  share  of  the  capital 
stock.  It  was  not  his  fault  that  so  small  an  amount 
was  realized  there  from.  The  loss,  from  whatever  cause, 
was  a  firm  loss,  and  must  be  treated  as  snch.  Now  the 
articles  of  agreement  provide,  that  after  payment  of 
the  debts  the  assets  remaining  shall  be  divided— one- 
half  to  the  defendant,  and  one-half  to  the  plaintiffs, 
reference  being  had  to  the  capital  actually  contributed. 
We  have  then,  as  found  by  the  referee,  the  following 
data  from  which  to  determine  what  each  partner  shall 
receive. 

1.  Partners  wore  to  contribute  capital  in  full,  to 
wit :  the  defendant  agreed  to  contribute  old  assets  and 
plaintiffs  agreed  to  contribute  $14,000. 

2.  Defendant  contributed  all. 

Plaintiffs  contributed  only,  $11,848.20 

Amount  realized  from  old  assets,  3,876.75 

3.  Plaintiffs  drew  out,    .        .    3,036.75 
Defendant  drew  out,  •        .    2,625.28 

4.  Plaintiffs  collected,   ....    3,662.99 
Defendant  collected,  .        .        .        .       208.42 
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With  these  data  the  referee  makes  distribution. 

This  brings  us  to  the  second  question. 

II.  Admitting  that  the  articles  of  copartnership 
require  the  referee  to  take  the  amount  realized  from 
the  old  assets  as  one  of  the  data  for  computation, 
instead  of  one-half  the  entire  capital,  the  referee  was 
right  in  the  mode  of  distribution,  for  we  have  now  the 
amount  of  capital  contributed  in  actual  cash  by  i)laint- 
iffs,  $11,848.20,  and  by  defendant,  $3,876.75,  making  a 
total  capital  of  $16,724.95. 

Now  we  have, 

1.  By  the  terms  of  the  partnership,  profits  were  to 
be  divided  equally.    There  were  no  profits. 

2.  Partners  were  to  pay  contributions  to  capital 
stock  in  full. 

Plaintiffs  did  not  by  $2,151.80. 
They  were,  therefore,  indebted  to  the  firm  in  that 
sum. 

3.  Plaintiffs  collected,  or  had  of  the  assets  at  disso- 

lution,     $3,662.99 

The  defendant  had,  .        .        .         208.42 


$3,871.41 
The  plaintiffs  paid  debts,  .        .      3,125.00 

$746.41 
Add  unpaid  capital,  .        .        .      2,161.80 


$2,898.21 
4.  Plaintiffs  drew  out,  .        .        .     $3,063.75 

Defendant  drew  out,  $2,625.28 

Collected  since,         .        .         208.42     2,833.70 


Plaintiffs'  overdrafts,       .        .        .       $203.05 
6.  To    equalize    the    parties,    give    the    defendant 
$203.05.     That  is  to  say,  take  from  the  assets  $2,898.21, 
that  sum,  and  we  have  $2,696.16,  which  is  the  sum  to 
be  distributed. 


J 
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The   matter   is   now   one   simply  of   proportion : 
$15,742.95  :  $11,848.20  : :  $2,695.16  :  $2,083.53,    plaint- . 
iffs'  share. 

$15,724.95  :  $3,876.75  : :  $2,695.16  :  $661.63,  defend- 
ant's share. 

In  the  Hsame  way  the  amount  in  the  hands  of  the 
receiver  gives,  for  plaintiffs'  share,  $68.26  ;  defendant's 
share,  $22.82.  Except  as  to  these  amounts,  the  assets 
were  in  the  hands  of  the  plaintiffs.  In  order  to  get  the 
assets  actually  on  hand,  the  overdrafts  of  the  plaintiffs, 
which  were  given  to  Andei*son  to  make  his  drafts  equal 
to  the  plaintiffs',  are  taken  out,  to  wit,  $203.05.  But 
this  was  only  constructively  given  to  Anderson  ;  and  in 
order  to  reach  the  sum  he  ought  to  receive,  we  must 
add  it  to  the  sum  found  above,  $661.63.  This  gives  us 
$864.68.     The  judgment  should  be  affirmed. 

By  the  Court. — Sedgwick,  J. — The  agreement  of 
the  parties  states,  specifically,  their  obligations  and 
their  interests  in  the  capital  and  profits. 

The  plaintiffs  were  bound  to  contribute  $14,000  in 
cash  to  the  capital.  The  defendant  was  bound  to  put 
in  '*all  the  assets  of  the  firm  of  Dunn  &  Anderson 
represented  on  the  books  of  said  firm,  as  bills  due,  or 
to  become  due,  except  the  sura  of  $1,600."  Assuming 
that  the  defendant  was  not  bound  to  make  the  real 
value  of  these  assets  equal  to  their  nominal  value,  the 
agreement,  after  providing  that  promts  and  losses  were 
to  be  shared  and  borne  equally,  has  the  reasonable  and 
equitable  provision  that  at  the  ''end,  or  other  ^ooner 
termination  of  their  copartnership,"  the  copartners  will 
make  a  final  account,  and  all  and  every  the  stock,  and 
stocks,  as  well  as  the  gains  and  increase  thereof,  which 
shall  appear  to  be  remaining,  either  in  money,  &c., 
debts  or  otherwise,  shall  be  divided  between  them,  to 
each  his  proper  and  respective  proportion,  reference 
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being  had  to  the  capital  stock  put  in  and  invested  by 
the  respective  parties." 

It  is  seen,  at  once,  that  Anderson,  not  having 
invested  as  much  as  the  Schnltes,  inasmuch  as  his  con< 
tribation  proved  to  be  of  the  value  of  only  $3,876.65, 
while  they  had  contributed  $11,848.90,  it  was  their  right 
and  interest  to  have  the  accounting  include,  as  assets, 
all  that  had  been  drawn  out  for  the  personal  use  of  the 
partners  above  what  they  were  entitled  to  draw  out. 
What  was  properly  drawn  out  was  to  be  equally  shared 
by  the  parties,  while,  if  what  was  improperly  drawn 
out  was  returned,  as  it  should  be,  to  the  firm,  the 
plaintiffs  would  be  interested  in  it,  to  a  far  greater 
extent  than  the  defendant. 

The  referee  proceeded  upon  the  position  that  the 
respective  proportions  of  interest  in  the  assets  at  disso- 
lution, were  represented  by  $11,848.20,  the  cash  put  in 
by  plaintiflf,  and  $3,876.75,  the  cash  value  of  the  assets 
put  in  by  the  defendants.  I  think  this  was  erroneous 
in  making  the  proportion  of  the  plaintiff  too  small. 
For,  the  assets  were  increased  by  charging  the  plaintiffs 
with  the  amount  of  their  capital  which  they  had  failed 
to  contribute  as  they  agreed.  That  is,  the  assets  were 
sujDposed  to  include  this  amount,  viz.  :  $2,151.80.  It 
was  in  effect  proposed  to  consider  it  as  cash.  If  the 
plaintiffs  had  to  bear  this  burden,  they  could  not  be 
deprived  of  the  advantage  of  its  being  part  of  capital 
contributed  by  them.  And  then,  the  proportion  would 
be  as  $14,000  is  to  $3,876.76. 

Again,  I  think  there  was  a  mistake  in  the  mode  of 
ascertaining  the  assets. 

In  the  course  of  the  business,  as  is  stated  above,  the 

plaintiffs  and  defendant  had  drawn  from  the  firm  more 

money  than  was  allowed  by  the  partnership  articles. 

The  plaintiffs  had  drawn,    .        .  $3,036.76 

The  defendants  had  drawn,        .        .  2,625.28 

The  referee  finds  that  it  was  the  right  of  the  defend- 
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ants  to  dmw  from  the  estimated  assets,  $203.05,  to 
eqnalize  the  amount  drawn  by  him  and  the  amount 
drawn  by  plaintiffs,  and  afterwards,  at  the  end  of  the 
accounting,  the  plaintiffs  were  held  liable  to  pay  the 
whole  of  this  $203.05.  I  think  there  were  two  errors. 
1st.  The  defendant  was  not  entitled  to  draw  from  the 
assets  this  sum,  because  he  was  entitled  to  have  only 
the  proportion ;  this  has  been  already  stated.  2d. 
There  is  no  provision  of  the  articles  that  permit  him  to 
draw  any  amount  for  the  purpose  of  equalizing  his 
drafts  with  plaintiffs.  Each  was  entitled  to  draw  but 
$50  a  week  for  the  forty-four  weeks  they  were  in 
business — that  is,  $2,200.  All  above  that  sum  should 
have  remained  undrawn,   and    the  plaintiffs  should 

return  to  the  assets, $836.75 

And  the  defendant  also,         ....        425.28 
The  assets  should,  in  view  of  the  referee,  be 
increased  by  the  amount  of  the  capital 
which  i)lain tiffs  should,  but  had  not  con- 
tributed, viz., 2,151.80 

The  plaintiffs  had  in  their  possession  money 

collected  by  them, 637.99 

The  defendants, 208.44 

Cash  in  receiver's  hands,        ....  81.07 

The  sum  total  should  be  divided  according  to  the 
proportions  in  which  each  was  entitled  to  share  in  the 
assets,  and  that  result  would  show  what  each  had  the 
right  io  have.  If  one  had  received  an  amount  of  the 
assets  actually,  which,  with  any  sum  they  had  not  paid 
to  the  firm,  but  should  have,  would  exceed  the  amount 
they  were  entitled  to,  out  of  the  ^sets,  the  excess 
should  be  paid  to  the  other  party,  and  this  excess 
would  be  the  correct  amount  of  the  judgment. 

So  far,  no  attention  has  been  paid  to  the  effect  upon 
the  result  of  a  correct  application  of  the  provisions  of 
the  articles,  that  provided  that  the  loss  should  be  borne 
equally.    As  soon  as  a  loss  occurred,  the  only  way 
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that  each  could  actually  bear  it  equally,  would  be  to 
pay  one  half  of  its  amount  back  into  the  firm,  or,  in 
case  it  was  not  paid,  to  be  charged  with  the  one-half, 
in  his  individual  account,  and  then,  at  a  later  time,  to 
perform  the  obligation  expressed  by  such  a  charge. 
This  not  having  been  done  before  the  close  of  business 
and  the  final  accounting,  these  charges  in  gross,  viz.,  the 
whole  of  the  losses,  should  be  treated  as  the  plaintiffs' 
deficiency  of  capital  was  treated,  and  should  increase 
what  was  called  the  assets  of  the  firm,  exactly  the  same 
as  if  third  persons  had  promised  to  bear  the  losses,  and 
the  assets  so  increased  should  be  divided  in  the  propor- 
tions above  specified,  and  each  party  should  then  be 
considered  as  having  already  received  on  account  of 
his  share  the  amount  he  had  omitted  to  pay  over,  under 
his  obligation  to  share  equally  the  losses,  i,  ^.,  one-half 
ol  the  losses. 

The  result  of  this  would  be  so  different  from  the 
result  of  the  accounting  below,  that  there  should  be  a 
new  trial  and  a  new  accounting,  with  costs  to  the 
plaintiff  to  abide  the  event  of  the  accounting. 

Judgment  reversed. 

Speir  and  Feeedman,  JJ.,  concurred. 


WALTER  STRUSBURGH,  Plaintiff  and  Appel- 
lant, V.  THE  MAYOR,  ALDERMEN,  AND 
COMMONALTY  OP  THE  CITY  OP  NEW 
YORK,  Defendants  and  Respondents.  * 

ASSBSSMENTS — ABSE8SORS,    JUBI8DICTION    OF — CHABACTEB    OF     TBXIB 
ACTS,  AND  now  THE  BAMB  MAT  BE  BBYIEWED. 

Assessors,  Iiaving  jurisdiction,  act  judicially  in  fixing  the  amount 
to  be  imposed  upon  the  property  benefited,  and  such  an  assess- 
ment is  in  fact  a  judgment. 
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Sach  an  assessment  may  be  reviewed : 
1.  By  the  body  or  board  who  laid  the  same,  upon  a  hearing  of 

objections  made  thereto ; 
S.  By  the  court  on  certiorari;  and, 

8.  By  the  court,  on  petition,  in  certain  cases  in  the  city  of  New 
York,  for  fraud  or  irregularity  under  LaioB  of  1858,  c.  838. 

Such  an  assessment  cannot  be  questioned  in  a  collateral  action.  As 
long  as  it  stands  unreversed  or  un vacated,  money  collected 
under  it,  by  the  defendant,  cannot  be  recovered  back  by  action 
of  the  party  against  whom  the  assessment  was  made,  and  by 
whom  it  was  paid  (Swift  v.  City  of  Poughkeepsie,  87  N,  Y, 
611). 

In  the  following  cases,  action  for  recovery.  &c.,  was  brought  after 
the  assessment  was  vacated,  or  it  was  declared  absolutely  void 
for  want  of  jurisdiction,  in  the  action  brouglit  for  such  recovery: 
^ank  of  Commonwealth  «.  Mayor,  &c.,  43  iV.  T.  184;  Peyser 
«.  Mayor,  &c.,  70  Id.  497;  Newman  t.  Supervisors  of  Livingston 
Co.,  45  Id,  676;  Chapman  ©.  City  of  Brooklyn,  40  Id.  872. 

In  the  case  at  bar,  the  complaint  fails  to  show  that  the  judgment 
recovered  by  the  defendant  against  the  contractor  H.  (for  over- 
payment beyond  the  contract  price),  declared  or  made  the 
assessment  invalid,  but  that  it  determined  simply  the  fact  of 
overpayment  to  H.  and  defendant's  right  to  recover  the  sum 
overpaid.  Such  a  judgment  furnishes  a  reason  or  ground  for 
the  reduction  of  the  assessment  upon  a  proper  application,  but 
is  not  tantamount  to  a  reversal  or  vacation  of  the  assessment. 

Had  the  complaint  further  alleged  that  the  judgment  of  the 
defendant  against  the  contractor,  H.,  had  been  collected, 
or  that  the  latter  was  solvent,  and  the  judgment  was  collect- 
ible, and  that  it  remains  uncollected  through  the  fault  of 
the  defendant,  this  action  (under  the  doctrine  of  Eno  v.  Mayor, 
&c.,  68  N,  T.  214),  could  perhaps,  to  some  extent,  be  sustained, 
upon  the  equity  arising  upon  the  right  of  the  plaintiff  to  share 
in  the  fund  collected,  or  to  >o  collected ;  but  in  the  absence  of 
any  such  allegation,  the  complaint  is  clearly  defective  in  not 
stating  a  cause  of  action. 

Before  Curtis,  Ch.  J.,  and  Fbeedman,  J. 

Decided  December  1,  1879. 

Appeal   from   judgment  sustaining    demurrer   to 
plaintiflE's  complaint. 
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The  facts  alleged  in  the  complaint  are : 

1.  That  the  defendants  have  become  liable  to  respond 
for  all  the  debts  and  liabilities  of  the  town  of  Morri- 
sania. 

2.  That  the  plaintiff  owned  in  fee  certain  lands  in 
said  town  at  all  the  dates  hereinafter  named. 

3.  That  on  September  17,  1872,  the  Board  of  Trus- 
tees of  Morrisania  confirmed  an  assessment  for  grading 
Willis  avenue,  of  an  aggregate  amount  of  $20,348.75, 
of  which  the  land  of  the  plaintiff  was  assessed 
$3,092.00. 

4.  That  the  assessment  was  valid  on  its  face. 

6.  That  the  assessment  was  illegal,  because  the  con- 
tractor had  been  overpaid  beyond  the  contract  price  of 
the  work  done,  to  the  amount  of  $6,666.50,  through 
the  negligence  or  carelessness  of  said  trustees. 

6.  That  on  July  2,  1873,  the  said  trustees  com- 
menced an  action  against  the  contractor  to  recover  back 
the  sum  of  money  overpaid  to  him,  and  the  defendants 
having  been  substituted  as  plaintiffs  in  that  action, 
they  subsequently  recovered  judgment  therein  on 
November  17,  1876,  in  the  sum  of  $6,076.42. 

7.  That  on  October  15,  1872,  the  plaintiff  paid  the 
assessment  of  $3,092. 

8.  That  such  payment  included  $1,030.60  of  the 
overcharge  for  the  overj^ayment  to  the  contractor. 

Plaintiff  demands  judgment  in  this  action,  declar- 
ing such  assessment  invalid  to  the  extent  of  such  over- 
payment, and  reducing  the  same  by  deducting  such 
amount,  and  for  judgment  in  his  favor  for  the  sum  of 
$1,030.60,  being  plaintiff's  proportionate  share  thereof^ 

The  defendants  demur  upon  the  ground  that  no 
cause  of  action  is  alleged. 

The  demuiTer  was  sustained,  and  plaintiff  appealed. 

Alexander  B.  JohTison,  for  appellant. 
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William  C.  Whitney^  coansel  to  the  corporation, 
and  D.  J.  Deariy  of  counsel,  for  respondents. 

By  this  Court.— Freedm an,  J. — The  speciiic  rea- 
son for  which  the  plaintiff  in  his  complaint  claims  that 
the  assessment,  as  made,  is  illegal  and  void,  do  not 
negative  the  jurisdiction  of  the  assessor  to  assess  plaint- 
iff's property  for  a  proper  proportion  of  the  expense  of 
the  improvement.  On  the  contrary,  their  jurisdiction 
is  impliedly  admitted.  The  case,  therefore,  falls  with- 
in the  well  settled  rule  that  assessors,  having  jurisdic- 
tion, act  judicially  in  fixing  the  amount  of  the  assess- 
ment to  be  imposed  upon  the  property  deemed  bene- 
fited, and  that  such  an  assessment  is  in  effect  a  judg- 
ment.    Such  an  assessment  may  be  reviewed  : 

1.  By  the  body  or  board  that  made  the  assessment 
upon  a  bearing  of  objections  thereto ; 

2.  By  the  court,  on  certiorari ;  and, 

3.  In  certain  cases  in  the  city  of  New  York,  by  the 
court  for  fmud  or  irregularity  on  petition  under  chap- 
ter 338  of  Laws  of  1858. 

But  in  a  collateral  action,  such  an  assignment  can- 
not be  questioned,  and  as  long  as  it  stands  unreversed 
or  vacated,  money  collected  under  it,  can  no  more  be 
recovered  back  by  action,  than  can  a  suit  be  sustained 
and  money  recovered  which  has  been  collected  upon 
the  erroneous  judgment  of  any  court  of  competent 
jurisdiction    (Swift  v,  Poughkeepsie,  37  iV.  F.  511.) 

In  Bank  of  Commonwealth  r).  Mayor,  &c.  (43  N. 
T.  184)  judgment  vacating  the  tax  was  obtained  upon 
certiorari  before  the  action  for  the  recovery  of  the 
money  was  instituted. 

In  Peyser  x.  Mayor,  &c.  (70  N.  T.  497)  the  plaint- 
iff first  reversed  and  vacated  the  assessment  in  a  direct 
proceeding,  by  petition  under  the  act  of  1858,  and  then 
brought  his  action* 

Newman  v.  Supervisors  of  Livingston  Co.  (45  N.  Y. 
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676)  and  Chapman  v.  City  of  Brooklyn  (40  Id.  372),  do 
not  establish  a  contrary  doctrine.  In  both  these  cases 
the  action  was '  sustained  upon  tli^e  ground  that  the 
assessment  proceedings  were  absolutely  void  for  want 
of  jurisdiction. 

In  the  case  at  bar  the  complaint,  even  upon  the 
most  liberal  construction,  fails  to  show  that  the  judg- 
ment recovered  by  the  defendant's  against  Handibode, 
the  contractor,  declared  or  made  the  assessment,  invalid. 
That  judgment  determined,  as  between  th^  parties, 
simply  the  fact  of  overpayment,  and  defendant's  right 
to  recover  the  sum  overpaid,  and  such  determination 
furnishes  a  reason  or  ground  for  a  reduction  of  the 
assesment  upon  a  proper  application,  but  is  not  tanta- 
mount to  a  reversal  or  vacation  of  the  assessment. 
This  being  so,  the  action  as  brought  does  not  lie. 

If  the  complaint  alleged,  in  addition  to  the  matters 
set  forth,  that  the  judgment  against  Handibode  has 
been  collected,  or  that  he  is  solvent  and  the  judgment 
collectible,  and  that  it  remains  uncollected  through 
the  fault  of  the  defendants,  the  action,  under  the 
doctrine  of  Eno  v.  Mayor  (68  Jf.  T.  214),  could  i)er- 
haps  to  some  extent  be  sustained,  upon  the  equity 
arising  upon  the  prospective  right  ef  the  plaintiff  to 
share  in  the  fund  collected,  or  be  collected,  but  in  the 
absence  of  any  such  averment  the  case  clearly  falls 
within  the  general  rule  above  stated. 

The  judgment  should  be  affirmed  with  costs. 

Gijehs,  Ch.  J.,  concurred. 


LUDINGTON  v.  BELL.  513 


Opinion  of  the  Court,  bj  Frbbdhak,  J. 


BENJAMIN  L.  LUDINGTON,  Plaintiff  and  Ap- 
pellant, V.  AMOS  C.  BELL,  Impleaded,  &c.. 
Defendant  and  Respondent. 

DiBOONTIHUANGE  OF  ACTION. 

When  the  court  toiU  permit  a  plaintiff  to  dvicontitiue  without  costs. 
Where  a  defendant  pending  the  action  has  obtained  a  discharge  of 
bis  debts  for  insolvency,  or  in  bankruptcy,  this  court,  in  tho 
exercise  of  its  discretionary  power,  will  permit  the  plaintiff  to 
discontinue  without  costs;  but  where  ttie  plaintiff,  knowing  (»f 
the  defendant's  discharge,  nevertheless  goes  on  with  the  action, 
he  will  be  required  to  pay  costs  on  a  discontinuance  (See  cases 
cited  in  the  opinion  of  the  court). 
The  plaintiff  in  such  cases  must  come  to  the  court,  upon  all  the 
facts  disclosed,  and  it  must  appear  equitable  and  just  that  ho 
should  be  relieved.  If  it  conclusively  appears  that  he  never 
had  a  cause  of  action,  the  case  docs  not  fall  within  the  general 
rule,  unless  the  plaintiff  also  shows  that  he  was  misled,  by 
appearances  created  by  defendant,  into  bringing  the  action. 
In  the  case  at  bar,  the  application  for  leave  to  discontinue  the  ac- 
tion without  costs  does  not  commend  itself  to  the  favorable 
consideration  and  discretion  of  the  court. 

Before  Cuatis,  Ch.  J.,  and  Fbeedman,  J. 

Decided  December  1.  1879. 

Appeal  from  order  denying  plaintiflPs  motion  for 
leave  to  discontinue  action  without  costs. 

Martin  Conway^  attorney,  for  appellant ;  Luciea 
Birdseye^  of  counsel. 

H.  T.  Cleveland^  attorney,  for  respondent ;  E.  IL 
Benihy  of  counsel. 

By  the  Court.— Freedm an,  J.— As  a  general  r?i    , 
when  a  defendant,  pending  the  action,  obtains  an    n 
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solvent's  discharge,  or  a  discharge  in  bankruptcy,  the 
court,  in  the  exercise  of  its  discretionary  power,  will 
permit  the  plaintiff  to  discontinue  without  costs  (Hart 
V.  Story,  1  Johns.  148 ;  Merchants'  Bank  v.  Moore,  2 
Id.  294 ;  Case  v.  Belknap,  6  Cow.  422 ;  Labron  v. 
Worain,  5  Hill,  373). 

But  where  the  plaintiff,  knowing  of  the  defendant's 
discharge,  nevertheless  goes  on  with  the  suit,  he  will 
be  required,  if  he  afterwards  discontinue,  to  pay  the 
costs  to  which  the  defendant  was  subjected  after  the 
discharge  (Ludlow  v.  Hackett,  18  JoJins.  252 ;  Merritt 
7).  Arden,  1  Wend.  91 ;  St.  John  v.  Hart,  16  Hoio.  Pr. 
192). 

In  granting  the  motion  for  leave  to  discontinue 
without  costs,  the  court  does  not  proceed  on  the  idea 
that  the  defendant  may  defeat  the  plaintiff  by  plead- 
ing his  discharge,  but  on  his  plain  inability  to  pay, 
evidenced  by  the  discharge,  on  account  of  insolvency 
or  bankruptcy,  the  debt  which  otherwise  he  would  be 
bound  to  pay  (Honeywell  v.  Burns,  8  Coio.  121). 

But  the  plaintiff  must  come  with  good  grace,  and 
upon  all  the  facts  disclosed  it  must  ai)pear  to  be  equit- 
able and  just  that  he  should  be  thus  relieved^  or  the 
court  will  not  interfere.  If  it  conclusively  appears 
that  he  never  had  a  cause  of  action,  the  case  does  not 
fall  within  the  rule,  unless  he  shows  that  he  was  misled 
by  appearances,  created  by  the  defendant,  into  bringing 
the  action. 

In  the  case  at  bar  the  defendants,  Amos  C.  Bell  and 
Jared  W.  Bell,  were  partners.  As  such  partners  they 
gave  the  plaintiff  their  promissory  note  for  $4,000. 
Afterwards  they  dissolved  partnership.  After  the  dis- 
solution the  plaintiff  agreed  with  Amos  C.  Bell  that  if 
the  latter  would  pay  one-half  of  the  note,  he  should,  be 
entirely  released  and  discharged.  Amos  C.  Bell  did 
so,  paj'ing  part  in  cash  and  giving  his  notes  for  the 
balance,  which  he  afterwards  paid.     The  plaintiff  then. 
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in  violation  of  his  agreement,  sued  him  jointly  with  the 
other  partner  to  recover  the  balance  of  the  firm's  in- 
debtedness. The  court  of  appeals  decided  that  the  in- 
dividual notes  of  Amos  C.  Bell,  so  given,  constituted 
additional  security  ;  that  their  execution  and  delivery 
confen'ed  an  advantage  and  benefit  upon  the  plaintiflf, 
constituting  a  sufficient  consideration  for  the  agree- 
ment ;  that  the  agreement  was  valid  and  legal,  inde- 
pendently of  the  act  of  1838  relating  to  compromises 
by  partners  and  joint  debtors ;  and  that,  in  view  of  the 
existence  of  a  new  and  sufficient  consideration  in  fact, 
the  rule  that  a  release  of  one  of  several  joint  debtors 
must  be  under  seal  had  no  application  to  the  case. 
This  decision  conclusively  establishes  that,  upon  the 
facts  as  they  have  been  disclosed,  and  which  were  well 
known  to  the  plaintiflf  before  the  commencement  of  the 
action,  the  plaintiflf  should  never  have  brought  the 
action.  The  court  of  appeals  also  awarded  costs  to 
Amos  C.  Bell  to  abide  the  event. 

On  the  motion  below,  this  state  of  facts  was  not 
changed.  It  appeared,  however,  in  addition,  that  the 
petition  of  Amos  C.  Bell  in  bankruptcy  was  filed 
December  1,  1877;  that  on  February  17,  1879,  the 
plaintiff  and  all  the  creditors  of  the  said  Bell  were 
notified  that  the  application  for  a  discharge  would  be 
heard  March  2, 1879,  and  that  on  April  1, 1879,  the  dis- 
charge was  granted.  The  appeal  to  the  court  of 
appeals  was  perfected  in  March,  1878,  by  the  giving  of 
an  undertaking  executed  by  Thomas  H.  Greer,  as  one 
of  the  sureties,  and  while  the  appeal  and  the  bank- 
ruptcy i)roceedings  were  pending,  Thomas  H.  Greer 
purchased  the  judgment  against  Bell  from  the  plaintiflf, 
and  indemnified  the  plaintiflf,  and  employed  a  new 
attorney,  and  through  him  opposed  the  appeal  of  his 
I)rincipal.  The  plaintiff  had  claimed  that  his  claim 
against  Bell  was  secured  by  a  former  assignment  and 
was  not  aflfected  by  the  proceedings  in  bankruptcy, 


616  LUDINGTON  v,  BELL. 

Opinion  of  the  Court,  by  CuRTid,  Ch.  J. 

and  he  evidently  expected  to  be  successful  in  the  court 
of  appeals  and  have  the  benefit  of  the  security  on  ihe 
appeal.  Greer,  when  he  became  the  purchaser,  acted 
ux)on  the  same  idea  with  the  view  of  fastening  a  lia> 
bility  upon  his  co-surety. 

The  appeal  in  the  court  of  appeals  was  argued  on 
both  sides,  April  7,  1879,  and  tlie  decision  rendered 
April  25,  1879.  After  the  remittitur  had  been  iiled, 
Greer,  in  the  name  of  the  plain tiflF,  made  the  motion 
for  leave  to  discontinue  mthout  costs.  Messrs.  Birds- 
eye,  Cloyd  ^nd  Bayliss,  who  acted  as  attorneys  for 
Greer  on  that  motion,  bad  been  the  attorneys  for  Amos 
G.  Bell  on  his  application  for  a  discharge  in  bank- 
ruptcy, and  they  had  also  been  the  attorneys  and 
cousel  for  Greer  in  proceedings  taken  against  him  by 
the  plaintiff  during  the  x>endency  of  BelPs  proceedings 
in  bankruptcy,  and  under  their  advice  Greer  purchased 
plaintiffs'  claim. 

It  therefore  appearing,  not  only  that  the  action  was 
originally  brought  on  a  claim  which  had  no.  existence, 
and  that  Amos  C.  Bell  is  not  responsible,  by  the  crea- 
tion of  false  appearances,  for  the  bringing  of  it,  but 
also  that  the  plaintiff  has  no  further  interest  in  the 
claim,  and  that  Greer  purchased  it  on  a  speculation 
and  with  knowledge  of  at  least  the  pendency  of  Bell"  s 
application  for  a  discharge,  and  tipon,  as  must  be 
assumed,  a  calculation  of  the  apx)arent  chances  in  his 
favor,  the  application  for  leave  to  discontinue  without 
costs  does  not  commend  itself  to  the  favorable  consid- 
eration of  the  court. 

The  order  appealed  from  should  be  affirmed  with 
costs. 

Curtis,  Ch.  J.,  concurred. 
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PATRICK  BANNON,  Plaintiff  and  Appellant, 
7).  ANNA  McGRANE,  Executrix,  and  WIL- 
LI  AM  F.  NEALIS,  Executor,  &c.,  Defend- 
ants AND  Respondents. 

^'EZECXTTOR/'  &C.,  added  to  NAHB  of  party — liAT  BB  TREATED  AS 
SURPLUSAGE,  IITHSN. — YSRDICT,  MOTIOK  TO  SET  ASIDE,  AS  AGAINST 
THB  WEIGHT  OF  EVIDENCE. 

Adding  the  word  ** executor,''  &c.,  or  "executors,"  &c.,  to  the 

name    of   parties  to  an    action,   may    be   treated    as   mere 

deseriptio  perBOTUB  and  surplusage,  when  nothing   appears  in 

the  summons  or   complaint  indicating   the  intention  of  the 

.plaintiff  to  charge  defendants  in  their  representative  capacity. 

The  reversal  of  an  order  of  atrial  judge,  setting  aside  a  verdict 
as  against  tiie  weight  of  evidence,  by  an  appellate  court,  is  a 
matter  of  grave  importance.  Such  motions  are  not  governed 
by  any  well  defined  rules,  but  depend,  in  a  great  degree,  upon 
the  peculiar  circumstances  of  each  case.  They  are  addressed 
to  the  sound  discretion  of  the  judge  or  court,  and  whether 
they  should  be  granted  or  refused  involves  the  inquiry  and 
consideration,  in  each  case,  as  to  whether  substantial  justice  has 
been  done  or  not.  The  decision  is  one  particularly  for  the 
judge  before  whom  the  trial  was  had  and  who  heard  the  testi- 
mony and  saw  the  witnesses  on  the  stand;  and  where  the 
decision  has  been  reached  after  full  deliberation  and  due 
judicial  discretion,  it  should  be  confirmed. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  December  1,  1879. 

Appeal  from  order  setting  aside  a  verdict  for 
$6,255.60  in  favor  of  the  plaintiff  against  the  defendant, 
and  granting  a  new  trial.  The  motion  for  a  new  trial 
was  made  on  the  Judge's  minutes,  upon  exceptions 
taken  during  the  trial,  and  on  the  ground  that  the 
verdict  was  contrary  to  the  evidence,  and  the  damages 
excessive. 
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The  action  was  brought  to  recover  the  sum  of 
$6,255.60,  and  interest,  under  an  alleged  contract,  made 
with  the  defendants,  to  complete  the  tilling-in,  grading 
and  finishing  of  the  Fifth  avenue,  in  the  city  of  New 
York,  between  Eighty-siacth  street  and  Mount  Morris 
Square.  A  contract  had  been  made  between  one  John 
McGrane  and  the  Mayor,  Aldermen  and  Commonalty 
of  the  city  of  New  York,  for  that  work.  John 
McGrane  died. before  completing  the  contract.  The 
contract  in  this  suit  was  made  for  the  completion 
within  a  specified  time  of  the  work  left  unfinished  by 
John  McGrane,  deceased.  The  plaintiff  made  about 
six  thousand  four  hundred  cubic  yards  of  filling,  and 
then  abandoned  the  work,  leaving  several  thousand 
cubic  yards  more  to  be  done. 

L,  Lajlin  Kellogg^  for  appellant. 

Alphonso  H.  Alker^  for  respondents. 

By  the  Court. — Freedman,  J. — The  contract  with 
the  plaintiff  having  been  made  after  the  death  of  the 
testator,  plaintiffs'  cause  of  action  is  against  the  exe- 
cutors personally,  and  not  against  the  estate  (Austin  r, 
Munro,  47  N.  Y.  360  ;  Ferrin  v,  Myrick,  41  N.  Y,  315), 
There  is  nothing  in  the  title  of  the  summons  or  com- 
plaint to  justify  a  claim  against  the  defendants  in  their 
representative  capacity.  They  are  described  ''execu- 
trix" and  "executor."  Without  the  word  "as" 
prefixed,  the  words  thus  used  are  a  mere  description 
of  the  persons. 

Nor  is  there  anything  in  the  body  of  the  complaint 
charging  the  defendants  in  their  representative 
capacity.  True,  the  will  is  set  out,  and  the  appoint- 
ment of  the  defendants  as  executrix  and  executor,  and 
it  is  apparent  that  the  pleader  deemed  these  allegations 
relevant  and  material.  But  their  insertion  detracts 
nothing  from  the  subsequent  plain  count  against  the 
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defendants  individually,  and  consequently  they  raay 
be  treated  as  surplusage. 

If  the  case  was  advanced  on  the  calendar,  on  the 
ground  that  it  was  an  action  against  the  defendants  in 
their  representative  capacity,  and  for  that  reason 
entitled  to  a  preference,  it  should,  the  moment  the  fact 
appeared  to  be  otherwise,  have  been  relegated  back  to 
its  proper  place  by  the  trial  judge.  But  that  this  was 
not  done,  does  not  constitute  a  circumstance  to  be 
taken  into  account  in  the  consideration  of  the  present 
appeal. 

The  question,  therefore,  remains,  whether,  upon  the 
main  issue,  the  verdict  was  properly  set  aside.  That 
related  to  the  terms  of  the  agreement  between  the 
plaintiff  and  the  defendants.  The  plaintiff  contended 
that  he  was  to  be  paid  fifty  per  cent,  of  the  price  of 
the  work  perfonned  by  him,  as  often  as  the  city  sur- 
veyor handed  in  a  certificate  or  estimate  of  the  work 
done.  The  defendants  claimed  that  he  was  not  to  be 
entitled  to  any  pay  until  the  whole  of  the  work  was 
entirely  completed  by  him,  and  the  defendants  had 
obtained  their  payment  from  the  city. 

Upon  this  issue  there  was  testimony  given  on  both 
sides,  which  was  conflicting.  The  defendants'  version, 
however,  stood  corroborated  by  a  receipt  given  by  the 
plaintiff  in  acknowledgment  of  a  sum  of  money  claimed 
by  the  defendants  to  have  been  paid  to  him  as  an 
advance,  in  which  he  expressly  agreed  that  such 
advance  should  not  conflict  with  the  agreement  as 
made,  according  to  which  he  was  to  be  paid  "  after  the 
said  work  is  completed  as  aforesaid,  and  as  soon, 
and  immediately  after  the  payment  of  the  amount 
due,  or  to  grow  due,  under  the  said  contract  of  John 
McGrane,  deceased,  and  the  corporation  of  the  city 
of  New  York,  by  the  said  corporation  to  said  execu- 
trix or  executor,  or  to  the  holders  or  assignees  of  said 
contract." 
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At  the  close  of  plaintiff's  testimony,  and  again  at 
the  close  of  the  whole  case,  the  defendant  moved  for  a 
dismissal  of  the  complaint,  and  in  each  instance 
excepted  to  the  refusal  to  dismiss,  and  on  the  rendi- 
tion of  the  verdict  he  moved  for  a  new  trial  upon  the 
facts  and  the  law  of  the  case.  The  court  accorded  to 
the  connsel  on  both  sides  an  opportunity  at  a  later  day 
in  the  term  to  argue  all  the  questions  involved,  which 
they  availed  themselves  of,  and  after  due  deliberation 
the  court  came  to  the  conclusion  that  the  verdict  should 
be  set  aside. 

Upon  this  state  of  facts  it  is  difficult  to  see  how  the 
order  can  be  disturbed.  It  is  at  all  times  a  grave 
question  for  an  appellate  court  to  reverse,  on  the 
ground  of  error,  an  order  made  by  the  trial  judge  set- 
ting aside  the  verdict  as  against  the  weight  of  evidence. 
Motions  to  set  aside  verdicts,  as  against  the  weight  of 
evidence,  are  not  governed  by  any  well  defined  rules, 
but  depend  in  a  great  degree  upon  the  peculiar  circum- 
stances of  each  case.  They  are  addressed  to  the  sound 
discretion  of  the  court,  and  whether  they  should  be 
granted  or  refused  involves  the  inquiry,  in  each  par- 
ticular c-ase,  whether  substantial  justice  has  been  done, 
the  court  having  in  view  solely  the  attainment  of  that 
end. 

In  the  present  case  the  learned  judge  below  pro- 
ceeded with  more  than  usual  deliberation,  and  the  real 
ground  for  his  decision  was  stated  by  his  decision  as 
follows,  viz.: 

''After  looking  over  the  testimony  I  am  of  the 
opinion  that  injustice  would  be  done  to  allow  the 
verdict  to  stand.  It  is  difficult  to  believe  that  the 
plaintiff  could  have  read  the  receipt  for  $1,(500  with- 
out reading  the  terms  written  in  connection  with  and 
in  continuation  of  the  receipt  itself. 

''  It  is  not  pretended  that  the  plaintiff  was  deceived 
or  in  any  way  entrapped  into  signing  his  name  to  the 
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whole  paper,  which  sufficiently  appears  to  have  been 
read  over  to  him,  and  which  had  been  read  by  him,  as 
it  was  his  daty  to  do  when  he  had  it  in  his  hands  to 
read.  The  only  excuse  given  was,  that  he  had  not  his 
glasses,  and  if  anything,  that  he  was  not  a  good  reader, 
not  that  he  conld  not  read.  There  must  be  a  new 
trial." 

Upon  the  facts  as  they  appear,  the  conclasion 
reached  was  one  which  the  judge,  who  not  only  had 
heard  the  testimony,  bat  also  had  observed  the  man- 
ner and  behavior  of  the  witnesses  upon  the  stand,  had 
a  right  to  reach,  and  it,  therefore,  should  be  sus- 
tained. 

The  order  appealed  from  should  be  affirmed  with 
costs. 

Curtis,  Ch.  J.,  concurred. 


HORACE  B.  CLAFLIN,  et  al..  Plaintiffs  and  Re- 
spoNDENTs,  V.  JOHN  F.^MAGUIRE,  et  al.,  De- 
fendants AND  Appellants. 

Equity,  auokg  jnz>oHBNT  creditobsof  insoltrittb. — Modification 

09  JUOOMBNT  ON  APPBAL. 

Courts  of  equity  are  accustomed  to  relieve  judgment  creditors, 
against  imi)ediments  fraudulently  or  inequitably  interposed 
against  their  legal  remedies. 

Wherever  superior  equities  exist,  and  are  established  in  favor  of 
one  judgment  creditor  or  a  class  of  creditors  against  otlu-r 
judgment  creditors,  or  against  the  property  of  their  common 
debtors,  court  of  equity  have  fall  juiisdiction  in  the  premises, 
to  adjudicate  upou  and  enforce  the  same,  by  judgment  in 
reference  tliereto. 

A  judgment  of  this  character  maybe  modified  by  the  appellate 
court  in  accordance  with  its  views  of  such  equities,  without 
costs  to  either  party. 
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Opinion  of  the  Court,  by  Frbedkak,  J. 

Before  Curtis,  Ch.  J.,  and  Fbeedman,  J. 

Dtcided  December  1,  1879. 

Appeal  from  jadgment,  entered  upon  the  decision 
of  the  court  at  special  term,  and  from  an  order  deny- 
ing motion  for  new  trial  upon  the  judge's  minutes. 

T,  J.  McKeCy  and  M.  ComptoUy  lot  appellant 
Maguire. 

Henry  Thompson^  and  Charles  W.  Oould^  for  re- 
spondents. 

By  the  Court. — Preedman,  J. — In  connection 
with  the  exemplified  copy  of  the  execution,  returned 
nulla  bona  in  the  marine  court  action  of  Claflin  tj. 
Maguire,  which  may  be  considered  upon  the  present 
appeal  as  incontrovertible  record  evidence,  the  evi- 
dence adduced  at  the  trial  amply  justifies  the  findings 
of  fact  made  by  the  learned  judge  below,  and  the  find- 
ings so  made  fully  sustain  the  conclusions  of  law  based 
thereon,  with  a  single  exception  which  will  be  presently 
noticed.  The  case  falls  within  the  principle  on  which 
courts  of  equity  are  accustomed  to  relieve  a  judgment 
creditor  against  impediments  fraudulently  or  inequita- 
bly interposed  against  his  legal  remedy.  No  error 
appears  to  have  been  committed  in 'the  reception  of 
evidence.  The  only  error  which  appears,  is  the  con- 
clusion under  which  a  personal  judgment  is  directed 
against  both  defendants,  not  onlj'  for  the  costs  of  the 
action,  but  for  plaintiffs'  entire  claim  with  Interest  and 
costs,  and  the  Incorporation  of  a  provision  to  this  effect, 
in  the  direction  for  the  entry  of  judgment,  and  in  the 
judgment  as  entered.  The  plaintiffs  cannot  have,  in 
addition  to  the  equitable  relief  awarded  to  them,  and 
the  direction  to  the  sheriff  to  apply  the  moneys  in  his 
hands  to  the  satisfaction  of  their  just  claim,  with 
interest  and  costs, — a  personal  judgment  against  the 
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defendants,  enforceable  by  execution  against,  tliem  be^ 
yond  the  costs  of  the  action.  They  already  have  judg- 
ment in  the  marine  court  against  Maguire,  which  i$ 
the  foundation  of  the  present  action. 

Another  well  founded  suggestion  is  that  the  judg- 
ment appealed  from  should,  in  form,  provide  that  the 
judgment  and  execution  in  the  marine  court  action  of 
Maguire  v.  Maguire  be  vacated  and  set  aside  as  against 
the  plaintiffs  only. 

But  the  error  and  suggestion  referred  to  do  not  call 
for  a  reveraal,  but  only  a  modification  of  the  judgment. 

The  judgment  should  be  modified  in  accordance 
with  the  views  above  expressed,  and,  as  thus  modified, 
aflSrmed  without  costs  to  either  side  on  this  appeal. 

Curtis,  Ch.  J.,  concurred. 


Note. — The  following  case  reported  under  the  same  head  notes. 
— Re^rters. 


ANTON  HEIM,  Plaintiff  and  Respondent,  v. 
JAMES  S.  DAVENPORT,  et  al.,  Defendants 
AND  Appellants. 

Before  Curtis,  Oh.  J.,  and  Freedman,  J. 

Decided  December  1,  1879. 

Appeal  from  judgment. 

8.  E,  Churchy  for  appellant. 

D.  M.  Porter^  for  respondent. 

By  the  Court. — Freedman,  J.— This  case  pre- 
sents a  contention  between  creditors  of  the  insolvent 
firm  of  Davenport  &  Co.,  for  the  proceeds  of  goods  of 
the  firm  sold  on  execution  by  James  S.  Davenport. 


\ 
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Opinion  of  the  Court,  by  Friedman,  J. 

It  is  qaite  plain  that  the  plaintiff  originally  com- 
menced the  action  as  a  judgment  and  execution 
creditor,  upon  the  theory  that  the  judgment  of  James 
I.  Davenport  was  fraudulent,  and  without  considera- 
tion, and  the  result  of  a  scheme  between  him  and  the 
other  defendants  to  possess  himself  wrongfully  of  the 
property  of  the  firm.  This  is  the  gravamen  of  the 
complaint. 

Upon  the  trial  the  plaintiff  failed  to  prove  any  such 
case.  But  the  facts  developed,  for  the  re^lsons  stated 
by  the  learned  judge  below,  established  an  equity  in 
favor  of  the  plaintiff  to  the  property  in  question,  supe- 
rior to  that  of  James  I.  Davenport,  and  on  that  account 
the  plaintiff  made  out  a  case  against  the  latter.  Upon 
full  consideration  I  can,  upon  the  questions  which  ap- 
pear to  have, been  raised,  find  no  ground  for  a  reversal 
of  the  judgment  as  against  James  S;  Davenport. 

On  the  other  hand,  I  fail  to  see  how  the  judgment 
appealed  from  can  be  sustained  in  its  present  form,  as 
to  the  defendants,  James  B.  Davenport  and  James 
Grant,  constituting  the  firm  of  Davenport  &  Co.  It 
stands  against  thera^  as  it  does  against  James  I.  Daven- 
port, as  a  simple  money  judgment,  and  as  such  it  is 
enforceable  by  execution  against  them  directly.  But 
the  plaintiff'  has  already  recovered  such  a  judgment 
against  them  in  the  marine  court,  which  was  made  the 
basis  for  the  present  action.  Nor  is  there  anythijig  in 
the  facts  of  the  case  which  calls  for  a  duplication  of  it. 
Their  names  seem  to  have  been  included  because  they 
omitted  to  call,  by  some  appropriate  motion,  the  atten- 
tion of  the  trial  judge  to  the  fact  that  they  were  not 
necessary  parties  to  the  cause  of  action  remaining 
against  James  I.  Davenport. 

Under  all  the  circumstances,  and  especially  as  the 
three  defendants  have  throughout  appeared  by  the 
same  attorney,  the  most  equitable  disposition  that  can 
be  made  of  the  present  appeal  is  as  follows,  viz.  : 
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The  judgment  should  be  modified  so  as  to  adjndge 
and  decree  a  priority  of  judgment  and  execution  in 
favor  of  the  plaintiff  as  against  the  defendant  James  I. 
Davenport,  and  that  the  plaintiff  recover  judgment 
against  said  James  I.  Davenport  for  the  sum  of  $449.85, 
principal  and  interest,  and  costs  and  disbursements, 
taxed  at  $147.65,  amounting  in  the  aggregate  to  the 
sum  of  $597.50,  and  as  thus  modified,  the  judgment 
should  stand  affirmed  against  all  the  defendants,  with- 
out costs  to  either  side,  on  this  appeal. 

Curtis,  Ch.  J.,  concurred. 


WILLIAM  S.  VERPLANCK,  as  Receiver,  &o., 
Plaintiff  and  Respondent,  v.  MARCUS  KEN- 
DALL, Defendant  and  Appellant. 

Sbfbbbsce. 

Issues  in  an  action  for  damages  for  fraud  and  deceit  cannot  be 
referred  for  hearing  and  determination  without  consent  of  parties. 

But  when  the  complaint  sets  forth  an  action  on  a  contract,  and  it 
appears  that  the  trial  thereof  involves  the  examination  of  a  long 
account,  the  defendant  cannot  defeat  a  reference  by  a  tender  of 
an  issue  of  fraud  in  the  transaction,  and  a  claim  for  damages 
therein,  in  the  way  of  recoupment  or  counter-claim. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Ikeidad  Ikembtr  1,  1870. 

Appeal  from  an  order  referring  the  issues  to  a 
referee  to  hear  and  determine  the  same. 

Alvin  Butty  for  appellant. 

William  W.  Badger j  for  respondent. 

Br  THE  Court.— Peeedm AN,  J,— This  action,  as 
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pleaded,  is  for  the  recovery  of  damages  for  fraud  and 
deceit.  Tort  being  the  whole  groundwork  of  the 
action,  it  is  settled  that  the  defendant  has  a  constita- 
tional  right  of  trial  by  jary,  of  which  neither  the  court 
fior  any  statute  can  deprive  him,  and  that  it  is  no 
•answer  to  his  claim  of  such  a  trial  to  say  that  the 
plaintiff  may  fall  back  upon  an  implied  promise 
(Townsend  v.  Hendricks,  40  How.  Pf.  143,  reversing  S. 
C,  32  N.  T,  Super.  Ct  [2  Sweeny]  503). 

The  same  right  exists  in  an  action  to  recover  un- 
liquidated damages  for  the  breach  of  a  contract  (Ross 
7).  Combes,  37  N.  Y.  Sivper.  CL  [6  J.  &  S.'\  289). 

The  character  of  the  action  is  determined  by  the 
/Complaint,  and  it  is  only  when  the  complaint  sets  forth 
^an  action  on  contract  whicli  is  shown  to  involve  the 
^examination  of  a  long  account,  that  the  defendant  can- 
not defeat  a  reference  by  a  tender  of  an  issue  of  fraud 
in  the  transaction,  and  claiming  damages  by  way  of 
recoupment  or  counter-claim  (Welsh  o.  Darragh,  52  N. 
Y.  690 ;  Patterson  r).  Stettauer,  39  N.  Z.  Super.  Ct. 
jlJ.  <6S'.]413). 

The  order  should  be  reversed,  with  costs. 

,CuRTi8,  Ch.  J.,  concurred. 


iCHARiLOTTE  ANN  NICOLL,   et  al.,  Executobs, 
&c..  Plaintiffs,    t.  EDWARD   BURKE,    De- 

FENDANT. 
«C0URT  OP  APPBALS,  ;rUDGMENT  OF. 

Wtiere  the  court  of  appeals  reverses  the  judgment  of  the  court 
below,  unless  the  plaintiff  stipulates  to  deduct  therefrom  certain 
amounts  with  interest,  &c.,  but  does  not  direct  that  plaintiffs* 
costs  on  appeal  to  the  general  term  be  waived  or  deducted,  this 
court  will  not  modify  the  judgment  by  any  change  of  the  con- 
editions  thi^ein. 
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Opinion  of  the  Court,  by  Fbbedman,  J. 


Before  Sedgwick  and  Freedman,  JJ. 

Decided  December  1,  1879. 

Motion  at  general  term  to  modify  the  judgment,  as 
entered  on  the  remittitur  from  the  court  of  appeals. 

By  the  Court. — Freedman,  J. — The  judgment 
pronounced  by  the  court  of  appeals  reverses  the  judg- 
ment of  this  court  and  orders  a  new  trial,  unless  the 
plaintiffs  stipulate  to  deduct  certain  amounts  with 
interest ;  but,  if  they  do  thus  stipulate,  the  judgment, 
as  reduced  by  the  stipulation,  is  ordered  to  stand 
affirmed  in  every  other  particular.  In  thus  prescribing 
and  enumerating  certain  specific  conditions  upon  which 
the  judgment  is  to  stand,  the  court  of  appeals  did  not 
include  that  the  plaintiffs  should  waive  the  costs  of  the 
appeal  to  the  geneml  term.  It  certainly  could  have 
done  so  ;  but  as  it  did  not  see  fit  to  do  so,  it  is  not  for 
this  court  to  change  the  conditions  upon  which  the 
plaintiffs  may  elect  to  end  the  litigation. 

Sedgwick,  J.,  concurred. 
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SPECIAL   TERM,    1877-1879. 


THE  REAL  ESTATE  TRUST  COMPANY,  PtAniT- 
IFF,  V.  EBENEZBR  H.  BALCH,  Impi;eaded, 
&c.,  Defendant. 

L   MORTOAOB. 

1.  Assumpiion  by  grantee, 
(a)  Bbeak  in  chain  of  covenants  dobs  not  necbssarilt  bbk- 
mcR  suBSBquBNT  covenants  inopebativb. 

1.  It  does  not  when  the  subsequent  covenant  is  a  clear  ex- 
press one  to  pay  the  mortgage.* 
II.  Kbformation  of  ikstbuments. 
1.   Case  in  which  it  may  he  decreed, 
(a)  Where  it  clearly  appears  that  a  clause  inserted  in  an  agree- 
ment is  contrary  to  the  agreement  pursuant  to  which  the 
instrument  was  given,  and  contrary  to  the  intention  of  the  par- 
ties to  the  agreement,  and  was  inserted  in  the  instrument 
through  the  mutual  mistake  of  all  the  parties  thereto,  and  tlie 
party  on  whom  the  clause  imposes  a  liability,  satisfactorily 
accounts  for  his  non-discovery  of  its  insertion,  the  instrument 
may  be  reformed  by  striking  out  the  clause,  unlen  an  estoppd 
hoH  arisen  in  favor  of  a  third  party. 
nL  Estoppel  in  pais. 
1.  Mortgage  purchaser, 
(a)  When  estoppel  not  raised  in  favor  of. 
1.  Where,  after  the  purchase  of  a  mortgage,  the  mortgaged 

*  This  point  was  so  ruled  on  the  authority  of  Vrooman  v.  Turner 
(8  Sun,  78) ;  the  learned  judge,  although  not  satisfied  by  the  reason- 
ing of  that  case,  regarded  it  as  an  authority  binding  oa  him  at  special 
term. 

Since  the  decision  of  the  above  case,  that  of  Yroomaa  t.  Turner 
was  reversed  by  the  court  of  appeals  (6»  H.  T,  280). 

The  doctrine  of  the  court  of  appeals  in  Vrooman  v.  Turner  has 
since  been  applied,  by  the  general  term  of  the  superior  court,  in 
Cushman  v,  Henry,  44  Super,  Ct.  93. 
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premises  are  coaveyed  subject  to  the  mortgage  -which  the 
grantee,  by  the  deed,  assumes  and  covenants  to  pay,  such 
grantee  is  not  estopped  from  insisting,  as  against  such  pur- 
chaser, that  he  is  not  liable  under  the  covenant. 
d.  BlemenU  of  estoppel  in  pais. 
(a)  Three  elements  must  concur. 

1.  A  declaration  made,  or  act  done  by  the  party  against  whom 
the  estoppel  is  claimed,  with  intent  that  it  should  be  acted 
on. 

2,  That  the  party  claiming  the  estoppel  relied  and  acted  upon 
such  declaration  or  act. 

8.  That  the  party  claiming  the  estoppel  would  be  injured  if 
the  other  party  were  permitted  to  retract  his  declaration 
under  his  act. 

1.  None  of  these  elements  exist  in  the  above  put  case  of 
the  purchase  of  a  mortgage. 
IV.  Pabties,  defect  op,  how  cured. 
1.  Reformation  of  instruments,  action  for. 
(a)  Omission  of  one  of  the  parties  to  the  instrument  may  be  cured  ' 
hy  the  written  ooment  of  the  party  omitted. 

Before  Freedman,  J.,  at  Special  Term. 

DeddedMarch^  1877. 

'  The  action  is  broaglit  upon  three  bonds  and  mort- 
gages made  by  Caroline  A.  Scranton  to  Eliza  A.  D. 
Tweed  on  premises  on  West  Seventy-fourth  street,  in 
the  city  of  New  York,  and  dated  January  15,  1874. 

On  July  9,  1874,  Eliza  A.  D.  Tweed  assigned  these 
three  bonds  and  mortgages  to  S.  Foster  Dewey,  who  on 
Jnly  24,  1874,  assigned  them  to  the  plaintiff. 

By  deed  dated  July  23,  1874,  and  recorded  August 
13,  1874,  Mrs-  Caroline  A.  Scranton,  together  with  her 
hnsband,  conveyed  the  mortgaged  premises  to  Harriet 
N.  Trask,  subject  to  the  said  mortgages.  In  said  deed 
the  grantee  did  not  assume  to  pay  the  m^tgages,  nor 
the  debt  secured  by  them. 

By  deed  dated  October  2,  1874,  and  recorded  Feb- 
ruary 11,  1875,  Mrs.  Harriet  N.  Trask,  together  with 

Vol.  Xin.- 
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her  hasband,  conveyed  the  mortgaged  premisee  to  the 
defendant  Ebenezer  H.  Balch.  This  deed  eontaios  the 
following,  after  the  habendum  clanse,  viz.:  ^^ Subject 
nevertheless  to  three  certain  indentures  of  mortgage 
affecting  said  preodses  and  given  to  secure  the  aggre- 
gate principal  sum  of  $12,000  and  interest,  and  said 
party  of  the  second  part  hereby  assumes  said  mortgages 
and  agrees  to  pay  said  principal  sum  as  a  part  of  the 
consideration  hereinbefore  set  forth,  together  with  all 

interest  thereon  from  the day  of ,  1874." 

A  foreclosure  of  the  mortgages  has  been  had ;  the 
property  has  been  sold,  and  a  judgment  for  deficiency 
was  entered  against  Balch  by  default.  Then  Balch  ob* 
tained  leave  to  answer  the  complaint  and  to  litigate  the 
question  of  his  liability  for  deficiency,  the  judgment 
obtained  to  stand  as  security. 

DavieSj  Wori,  McNaTnee  &  Hilton^  attorneys,  and 
Jvlien  T.  DavleSj  of  counsel,  for  plaintiff. 

Isaac  L.  Egbert^  attorney,  for  defendant  Balch. 

Freedman,  J. — ^The  principal  questions  raised  by 
the  answer  of  the  defendant  Balch  are : 

(1)  That  Mrs.  Harriet  N.  Trask,  the  grantor  of 
Balch,  was  not  liable  to  pay  the  mortgages,  nor  the 
debt  secured  by  them,  and  that  consequently  there 
was  no  valid  assumption  by  Balch  under  the  deed  to 
him;  and, 

(2)  That  the  assumption  clause  contained  in  the 
deed  to  Balch  was  placed  there  by  mistake,  contrary 
to  the  intentions  of  the  parties  to  said  deed,  and  hence 
was  without  consideration. 

It  may  be  stated,  as  a  general  rule,  that  if  a  grantee 
accepts  a  deed  containing  a  clause  stating  that  he 
thereby  assumes  the  payment  of  a  certain  mortgage 
upon  the  premises  conveyed,  he  is  deemed  to  have 
entered  into  an  express  undertaking  with  the  grantor 
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to  do  so,  and  he  is  f  nUy  bound,  though  he  does  not 
sign  or  seal  the  instrament  (Belmont  t.  Ooman^  22  If. 
T.  488). 

The  first  question  which  therefore  arises  is  whether 
the  defendant  Balch  can  avoid  his  liability  under  the 
assumption  clause  contained  in  the  deed  to  him  by 
showing  that  his  grantor,  Mrs.  Trask,  had  not,  in  the 
conveyance  of  the  premises  to  her,  assnmed  payment 
of  the  mortgages  in  question,  nor  the  debt  secured  by 
them. 

Prior  to  the  decision  in  Lawrence  v.  Pox  (20  jBT.  T. 
268),  the  courts  of  this  State  placed  the  liability  of  a 
grantee  who  had  assumed  payment,  upon  the  ground 
that,  as  between  the  grantor  and  the  grantee,  the 
grantee,  by  the  agreement  of  assumption,  became  the 
principal  debtor  of  the  mortgage  debt,  and  the  grantor 
stood  in  the  situation  of  surety  for  him  ;  that  the 
agreement  of  the  purchaser  was  given  for  theindemnity 
of  the  vendor,  who  thus  stood  in  the  relation  of  surety 
for  him,  and  that  the  mortgage  creditor  was  entitled  to 
the  benefit  of  such  indemnity,  upon  the  prinoiple  that 
where  a  surety,  or  person  standing  in  the  situation  of 
surety  for  the  payment  of  a  debt,  receives  a  security 
for  his  indemnity,  and  to  discharge  such  indebtedness, 
the  principal  creditor  is  in  equity  entitled  to  the  full 
benefit  of  that  security,  though  he  did  not  even  know 
of  its  existence;  and  consequently  it  was  held  that 
when  the  grantor,  in  whose  conveyance  such  a  stipula- 
tion was  contained,  was  not  himself  personally  liable 
for  the  mortgage  debt,  the  holder  of  the  mortgage 
acquired  no  right  to  resort  to  the  grantee  for  payment 
(King  V.  Whiteley,  10  Paige,  466 ;  Trotter  v.  Hughes, 
12  N.  T.  74). 

The  case  of  Lawrence  v.  Fox  (20  iT.  Y.  268),  intro- 
duced a  new  principle  for  the  enforcement  of  liability 
by  reason  of  the  assumption  clauses  under  considera- 
tion, and  this  principle  has  taken  the  place  of  the  doc- 
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trine  of  subrogation  in  eqnity  relied  apon  in  the  earlier 
cases,  and  has  not  only  virtnally  set  that  doctrine 
aside,  but  has  opened  the  door  to  liabUity  beyond  that 
enforced  in  those  cases. 

Lawrence  v.  Pox  bronght  forward  more  prominently 
than  had  been  done  before,  the  principle  that  .where 
one  person  makes  a  promise  to  another  for  the  benefit 
of  a  third  person,  sach  third  person  may  maintain  an 
action  npon  it  although  not  privy  to  the  consideration 
for  the  promise,  nor  cognizant  of  the  promise  when 
made.  Whatever  donbt  was  at  first  cast  npon  this 
decision,  by  the  fact  that  it  was  made  by  a  divided 
court,  was  removed  in  Burr  v.  Beers  (24  N.  T.  178), 
where  the  court  unanimously  reaffirmed  the  doctrine 
without  discussion  on  the  ground  of  stare  decisis. 
This  was  a  case  where  the  mortgagor  conveyed  to  the 
defendant  by  a  deed  containing  words  of  express 
assumption.  The  action,  however,  was  not  brought  to 
foreclose  the  mortgage,  but  directly  against  the  grantee 
upon  the  promise  of  assumption.  Judge  Denio,  who 
had  delif ered  the  opinion  in  Trotter  v.  Hughes  (12  JV. 
T.  74,  approving  King  v.  Whiteley),  also  delivered  the 
opinion  in  this  case,  and  declared  that  the  principle  of 
equitable  subrogation  could  not  be  applied  to  the  case, 
but  that  the  principle  laid  down  in  Lawrence  v.  Pox 
governed,  and  that  under  that  the  plaintiff  was  entitled 
to  recover. 

But  although  the  doctrine  of  Lawrence  «.  Pox  has 
ever  since  remained  as  the  rule  of  decision,  in  cases 
clearly  within  the  principle  there  decided,  the  courts 
have  been  disinclined  to  extend  it,  and  many  subse- 
quent cases,  which  were  claimed  to  fall  within  the  rule 
as  stated  in  Lawrence  v.  Fox,  have  been  distinguished 
from  that  case. 

In  some  of  them,  some  element  in  the  definition  of 
the  rule  given  in  Lawrence  v.  Pox  has  been  wanting. 
Of  this  character  is  Turk  v.  Ridge  (41  N.  Y.  201), 
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where  thpre  was  no  absolute  promise,  bat  a  bond  to 
be  void  in  case  the  obligor  paid  the  third  person.  So 
in  Dingeldein  v.  Third  Avenue  K  R.  Co.  (37  JST.  Y.  576, 
reversing  9  Bosw.  79)  where  the  court  intimates  that 
taking  a  conveyance  subject  to  a  lien  would  not  be  a 
promise  to  pay  the  lien,  but  holds  that  taking  it  sub- 
ject to  a  payment  to  be  made,  which  is  not  a  lien, 
amounts  to  such  a  promise  and  to  an  express  contract 
to  pay. 

Gamsey  v.  Rogers  (47  U.  Y.  233)  was  a  case  in 
which  a  deed,  absolute  on  its  face,  but  in  fact  intended 
as  a  mortgage,  was  given  containing  a  clause  of  assump- 
tion of  prior  mortgages.  The  court  went  fully  into  a 
discussion  of  the  principles  upon  which,  in  such  cases, 
the  liability  of  grantees^  rests,  but  decided  that,  as  the 
conveyance  was  a  defeasible  one,  and  had  in  fact  been 
canpeled  by  a  reconveyance,  the  grantee  was  not  lia- 
ble. In  delivering  the  opinion  of  the  court  on  that 
occasion,  Ra.pallo,  J.,  uses  the  following  language 
concerning  the  cases  of  Lawrence  v.  Fox  and  Burr  v. 
Beers,  viz :  .  . 

''  I  do  not  understand  that  the  case  of  Lawrence  v. 
Fox  has  gone  so  far  as  to  hold  that  every  promise 
made  by  one  person  to  another,  from  the  performance 
of  which  a  third  would  derive  a  benefit,  gives  a  right 
of  action  to  such  third  party,  he  being  privy  neither  to 
the  contract  nor  the  consideration.  To  entitle  him  to 
an  action,  the  contract  must  have  been  made  for  his 
benefit.  He  must  be  the  party  intended  to  be  bene- 
fited; and  all  that  the  case  of  Lawrence  v.  Fox 
decides  is,  that  where  One  person  loans  money  to 
another,  upon  his  promise  to  pay  it  to  a  third  party, 
to  whom  the  party  so  lending  the  money  is  indebted, 
the  contract  thus  made  by  the  lender  is  made  for 
the  benefit  of  his  creditor,  and  the  latter  can  main- 
tain an  action  upon  it.  Johnson,  Ch.  J.,  and  Denio 
J.^  placed  their  votes  upon  the  distinct  ground  that 
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the  contract  coald  be  regarded  as  having  been  made 
by  the  debtor  as  the  agent  of  his  creditor,  and  that 
the  latter  conld  ratify  the  contract  thus  made  for  his 

benefit The  case  of  Burr  v.  Beers, 

though  in  conflict  with  Mullen  v.  Whipple  (1  Gray, 
317),  and  apparently  in  conflict  with  King  v.  Whiteley 
(10  Paige,  46ff)  and  Trotter  tJ.  Hughes  {12  If.  T.  74), 
may  well  be  sustained  for  the  reason  mentioned  by 
Chancellor  Kent,  in  Cumberland  v.  Codrington  (3 
Johns.  Ck.  264, 258, 261),  where  he  intimates  that  a  spe- 
,€ial  a ffreement  between  the  purchaser  and  seller  of  the 
equity  of  redemption,  by  which  the  amount  of  the 
mortgage  debt  is  considered  as  so  much  money  left  in 
the  hands  of  the  purchaser  for  the  use  of  the  mortgagee, 
would  be  suificient  ground  for  a  suit  at  law  by  the 
mortgagee. '* 

Upon  the  principles  actually  decided  by  the  author- 
ities so  far  considered,  it  seems  as  if  the  claim  of  the 
defendant  Balch  that  he  is  not  liable  for  any  deficiency, 
for  the  simple  reason  that  his  grantor  was  not  liable, 
could  not  be  denied. 

But  in  strange  contrast  with  the  careful  distinctions 
and  guarded  language  of  the  court  of  appeals  is  the 
language  of  the  commission  of  appeals  in  Thorp  v. 
Keokuk  Coal  Co.  <48  JT.  T.  253).  In  this  case  the 
grantee's  deed  contained  a  clause  of  assumption,  but 
the  mortgage  itself  provided  that  in  case  of  default 
recourse  should  first  be  had  by  foreclosure  and  sale  to 
the  property  described  in  the  mortgage,  and  that  the 
mortgagor  should  only  be  answerable  for  any  deficiency 
of  the  mortgage  debt  after  such  foreclosure  and  sale. 
Earl,  C,  after  referring  to  the  doctrine  of  Lawrence 
V.  Pox,  says :  **  It  matters  not  that  the  mortgagor  was 
not  liable  to  pay  personally  until  after  foreclosure,  and 
that  he  was  then  liable  only  for  the  defiidiency.  >  It 
would  have  made  no  difference;  if  he  had  not  been  lia- 
ble at  all,  the  defendant  having  promised,  upon  a  suf- 
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ficiaat  eonsideration,  to  pay  the  debt.  This  snit  is  not 
primarily  upon  the  bond  and  nic»rtsage,  bn  t  npon  the 
proioise  of  the  defendant  to  pay  it.    .    .    .'' 

The  nataral  deduction  from  this  opinion  is  that 
every  promise  made  on  suffieient  consideration  to  do  an 
act  beneficial  to  a  third  i)arty  will  snstain  an  action 
by  sach  third  party,  whether  he  be  a  creditor  of  the 
person  to  whom  the  promise  is  made  or  not,  or  have, 
or  have  not  any  interest  in  the  matter  other  than  that 
arising  from  the  promise ;  so  that,  if  this  view  be  cor- 
rect, the  remarks  of  the  court  of  appeals  in  Gkirnsey 
'e.  Rogers  in  reference  to  the  cases  of  Lawrence  v.  Fox 
and  Bnrr  v.  Beers  are  at  least  inappropriate,  since  the 
commission  of  appeals  thus  assert  to  be  law  all  that 
could  be  implied  from  the  most  liberal  interpretation 
of  those  cases. 

The  same  conflict  of  views  also  appears  from  a  com- 
parison of  the  case  of  Claflin  v.  Ostrom  (64  N.  Y.  681), 
decided  by  the  commission,  with  the  case  of  Merrill  v. 
Green  {55  N.  F.  270)  decided  by  the  court  of  appeals. 

The  existence  of  this  conflict  of  judicial  opinion  as 
U>  the  extent  ta  which  the  doctrine  of  Lawrence  v. 
Fox  is  to  be  carried,  renders  it  difficult  to  determine 
what  the  precise  state  of  the  law  is  which  is  to  govern 
the  case  at  bar  upon  the  point  I  have  been  considering. 
None  of  the  cases  above  referred  to  directly  determines 
the  point  in  question.  The  only  reported  decision 
which  is  directly  in  point,  was  recently  made  by  the 
general  term  of  the  supreme  court  of  the  second  de- 
partment. It  was  there  expressly  decided  that  a 
grantee  of  real  estate  is  liable  to  a  mortgagee  on  a  cov- 
enant in  the  deed  to  pay  a  mortgage  on  the  land, 
although  his  grantor  was  not  liable  ( Vrooman  v.  Turn- 
er, 8  Him^  78).  The  reasons  assigned  for  so  holding 
aie  far  from  beiu^  satisfaotory  to  my  mind ;  but  as 
the  decision^  made  was  made  at  general  term,  I  deem 
it  TOst  to  follow  it  at  special  term* 
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The  defendant  Balch  being  therefore  prima  fade 
liable  npon  his  covenant  of  assumption,  though  hid 
grantor  was  not,  the  next  question  to  be  considered  is 
whether  he  can  defeat  such  liability  by  showing  that 
such  covenant  was  inserted  by  mistake. 

All  the  cases  agree  that  such  a  covenant,  in  order 
to  be  enforceable  by  a  third  person  for  whose  benefit 
it  was  made,  must  in  point  of  fact  have  constituted 
part  of  the  bargain  between  the  parties  to  the  deed  in 
which  it  is  contained,  and  that  it  must  rest  upon  a  suf- 
ficient consideration.  It  is  not  necessary  that  the  con- 
sideration should  pass  from  the  party  seeking  to  en- 
force it.  But  a  sufficient  consideration  between  the 
covenantor  and  his  immediate  covenantee  is  indispen- 
sable. 

Now  it  appears  by  the  uncontradicted  testimony  of 
Balch,  and  of  the  witness  Benjamin  J.  H.  Trask,  who 
had  conducted  the  negotiation  with  Balch  as  agent  of 
his  wife,  that  the  assumption  clause  appearing  in  the 
deed  to  Balch  was  placed  there  by  mistake ;  that  it 
was  neither  the  agreement  nor  the  intention  of  the  con- 
tracting parties  that  Balch  should  incur  any  personal 
liability ;  that,  on  the  contrary,  both  the  intention  and 
the  agreement  of  the  parties  was  that  Balch  was  not  to 
assume  the  payment  of  the  mortgage  debt.  The  evi- 
dence fully  establishes  the  fact  that  the  mistake  was  a 
mutual  one,  and  Balch  satisfactorily  accounts  for  not 
discovering  it  before  the  commencement  of  the  suit. 

These  facts,  therefore,  establish  not  only  that  the 
covenant  in  question  was  no  part  of  the  bargain  be- 
tween the  parties  to  the  deed,  but  also  that  its  appear- 
ance in  the  deed  was  wholly  without  conslderattou. 
They  consequently  constitute  a  complete  equitable  de- 
fense. The  right  to  interpose  such  a  defense  is  ex- 
pressly conferred  by  section  150  of  the  Code.  T^ue,  a 
defense  like  the  one  which  has  been  interposed  in  t^is 
action,  should  be  closely  scrutiniaed;  but,  at  the  same 
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time,  fall  effect  mast  be  given  to  it,  when  f ally  and 
satisfactorily  established.  It  having  been  thus  estab- 
lished, the  defendant  is  just  as  much  entitled  to  the 
benefit  of  it,  as  the  defendant  in  Garnsey  v.  Rogers 
was  held  entitled  to  the  benefit  of  the  defense,  that  in 
that  case  the  conveyance  was  a  defeasible  one,  and  had 
in  fact  been  canceled  by  a  reconveyance.  Nothing 
short  of  an  estoppel  could  deprive  him  of  it ;  but  of 
this  there  is  no  evidence.  Three  elements  are  neces- 
sary to  constitute  estopx)el :  (1)  Declaration  made  or 
act  done  by  the  defendant,  with  the  intent  that  it  should 
be  acted  upon  ;  (2)  That  the  plaintiff  relied  and  acted 
upon  such  declaration  or  act ;  and,  (3)  That  the  plaint- 
iff, thus  misled,  would  be  injured  in  case  the  defendant 
were  permitted  to  retract  his  declaration  or  undo  his  act. 

Every  one  of  these  elements  is  lacking  in  the  case 
at  bar.  Plaintiffs  having  purchased  the  mortgages  in 
question  before  the  deed  to  Balch  was  made,  it  cannot 
be  said  that  they  were  influenced  or  misled  by  the  in- 
sertion of  the  covenant.  Nor  is  there  any  pretense  that 
they  were  subsequently  misled  in  any  way  by  discov- 
ering it.  At  the  time  of  the  execution  of  the  deed  to 
Balch,  Mr.  Trask,  the  owner  of  the  fee,  was  not  liable 
for  the  mortgage  debt.  Neither  she  nor  Balch  was 
under  any  duty  or  obligation  to  the  holder  of  the  mort- 
gages to  deal  with  the  premises  in  a  particular  way. 
Both  were  free  to  make  any  contract  or  bargain  con- 
cerning the  mortgaged  premises  they  might  see  fit  to 
make.  Hence  the  actual  fact,  the  intention  of  the 
parties,  must  govern. 

My  conclusion  is,  that  upon  the  facts  as  they  ap- 
pear, the  defendant  Balch  is  entitled  to  a  dismissal  of 
the  complaint  so  far  as  the  same  asks  for  a  judgment 
for  a  deficiency  against  him,  to  a  vacation  of  the  pro- 
vision of  the  judgment  heretofore  entered,  adjudging 
hjm  liable  to  pay  the  deficiency,  and  to  a  reformation 
of  the  deed  to  him  by  striking  therefrom  the  covenant 
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of  assmnption  which  was  inserted  by  mistake,  m  afore- 
said. Plaintiffs'  objection  to  the  reformation  of  the 
deed,  on  the  gronnd  that  in  the  present  position  of  the 
case  the  proper  ]mrties  are  not  before  the  court,  is  ob- 
viated by  the  consent  in  writing  of  the  defendant  Har- 
riet N.  Trask,  which  was  produced  on  the  trials  She 
is,  besides  the  plaintiff,  the  only  party  entitled  to  be 
heard  upon  the  question. 

I  am  also  of  the  opinion  that  no  costs  should  be 
awarded  to  the  defendant  Balch. 


SAMUEL  HATHAWAY,  Plaintiff,    v.    HENRY 

RUSSELL,  Defendant. 

I.  Accounting,  action  for. 
1.  Reference  to  hear  and  determine  issues,  the  determlDation  of  the 
issues  not  inrolving  the  taking  of  the  account. 

(a)  REFEREE'S  ACTION  AND  REPORT,  WHAT  PROPER* 
1.  To  hear,  determiue,  and  report  on  the  issues,  and  if  he 

*  The  question  whether,  under  an  order  referring  all  the  issues  to 
a  referee  to  hear  and  determine,  without  also  constituting  him  a 
referee  to  take  and  state  the  account  in  case  he  should  determine  that 
plaintiff  was  entitled  to  an  account,  the  referee  was  empowered  to 
take  and  state  the  account,  seems  not  to  have  been  inYolved  in  above 
case,  and  is  not  considered  in  the  opinion. 

In  Palmer  e.  Palmer  (13  Iloto,  Pr,  863),  it  is  held  that  under  such 
an  order  of  reference,  the  referee  is  empowered  to  take  and  atate  the 
account.  It  is  submitted  that  the  reasoning  by  which  the  court 
reached  that  conclusion  is  not  satisfactory.  It  is  this:  The  court, 
upim  a  trial  before  it  of  the  issues,  had  the  power,  in  case  it  defeer- 
mined  in  favor  of  an  accounting,  to  proceed  and  itself  take  and  state 
the  account.  A  referee  to  whom  all  the  issues  are  referred  to  hear 
and  determine  stands  in  the  place  of  and  is  substituted  for  the  court. 
Therefore  a  referee  has  the  same  powers  of  the  court  and  can,  the  same 
as  the  court  could,  proceed  to  take  and  state  the  accounts.  The  error 
in  the  argument  is  that  the  order  of  reference  does  not  inveat  the 
referee  with  aU  the  powers  of  the  court.     It  only  invests  him  with  •• 
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4fciclaB  tbotplaintill  is  entitled  to  an  aoconnting,  then  to  pats 

>    on  the  principles  on  which  the  nccoonting  should  be  had,  so 

far  as  the  same  are  involved  in  the  deteimination  of  the 

issues,  and  to  direct  the  entry  of  an  interlocutory  judgment  for 

an  accounting  in  conformity  with  his  report. 

(ft)  PROCEEDINGS  UPON  A   REPORT  DIRECTING  INTER- 

LOCUTORY  JUDGMENT  FOR  AN  ACCOUNTING. 

1.  Sntry  of  interlocutory  judgment  in  conformity  with  the 
report  is  matter  of  eoursey  unless  there  are  allegations  of 
.  irregularity^  surprise,  or  newly-discovered  evidence. 
1.  Motion  for  interloGutory  judgment  an  Mueh  re^port.* 
(a)  Wliat  cannot  le  reviewed  on. 
1.  Neither  the  merits  nor  any  alleged  error  in  the 
admission  or  rejection  of  evidence,  or  in  the 
finding. 

(a)  Mode  in  tohich  a  review  of  tJie  merits  or  of 
alleged  errorSy  is  to  be  obtained^  pointed  out, 
(c)  ACCOUNT,  TAKING  OF. 

1.  Mode  of  proceeding  under  interlocutory  judgment  direct- 
ing an  accounting  by  defendant. 

(a)  Plaintiff  has  a  right  to  the  formal  bringing  in  by  de- 

much  of  the  power  of  the  court  as  relates  to  the  hearing  and  deter- 
mining of  the  issues  (i.  e.,  the  trial  thereof),  and  matters  incidental 
thereto.  Now  the  court  takes  and  states  the  account,  not  by  virtue 
of  its  power  to  hear  and  determine  issues,  but  by  virtue  of  its  general 
powers,  wholly  distinct  and  independent  of  its  power  to  hear  and 
determine.  As  the  power  of  the  court  to  take  and  state  accounts  is 
not  derived  from,  but  wholly  independent  of  its  power  to  hear  and 
determine,  it  follows  that  the  transfer  of  the  latter  power  to  a  referee 
does  not  carry  with  it  the  former. 

Cases  will  arise  where  it  would  be  deemed  advisable,  by  the  court 
and  parties,  to  entrust  the  decision  of  the  issues  to  one  person,  and 
the  taking  of  the  accounts  to  another*  by  reason  of  the  peculiar  apti« 
tude  for,  skill  in,  and  knowledge  of  the  duties  to  be  performed  by 
them  respectively,  in  the  execution  of  the  trust  to  be  confided  to  them. 

*  It  would  seem  that  no  motion  to  the  court  for  interlocutory 
judgment  is  necessary,  unless  questions  are  reserved  by  the  report  to 
be  passed  on  by  the  court;  but  that  such  judgment  should  be  entered 
by  the  clerk,  as  of  course.  If  it  is  souglit  to  set  aside  the  report  on 
the  ground  of  irregularity,  or  to  open  it  and  have  a  hew  trial  on  the 
ground  of  surprise  Or  newly-discovered  evidence,  a  motion  should 
be  made  therefor  in  the  same  manner  as  when  it  is  desired  to  set 
aside  a  verdict  for  like  causes. 


540  HATHAWAY  v.  BVBSELL. 

Opinion  of  FRBEDXAHTy  J. 

fendant  of  the  acoount  in  the  form  of  debit  and  credit 
and  duly  verified,  and  to  bia  examination  on  interro- 
gatories.* 

Before  FREEDKAir,  J.,  at  Special  Term. 

Daeided  October  27,  1879. 

Motion  for  interlocutory  jadgfcnent. 

Fkkedman,  J. — ^The  referee  to  whom  it  was  re- 
ferred to  hear  and  determine  the  issaes,  reported  only 
in  favor  of  plaintiff's  right  to  an  accounting  within 
certain  limits,  but  did  not  take  and  state  the  account 
between  the  parties.  This  course  was  adopted  in  order 
to  facilitate  a  review  of  his  decision  before  putting  the 
parties  to  the  expense  of  a  long  accounting,  and  the 
plaintiff  now  applies  for  an  interlocutory  judgment,  in 
conformity  with  the  report.  This  practice  has  pre- 
vailed Vefore  the  new  Code  (3  Van  Sanirfoord  Eq.  Pr. 
194,  195),  and  I  cannot  find  that  the  latter  has  abro- 
gated it. 

Upon  the  present  application  I  cannot  consider 
allegations  of  error,  nor  review  the  merits,  for  the  evi- 
dence is  not  before  me,  and  there  being  no  all^ation 
of  irregularity,  surprise,  or  newly  discovered  evidence, 
an  interlocutory  judgment  should  be  entered  as  of 
course  in  confonnity  with  the  report. 

Defendant's  right  of  review  may  then  be  exercised, 
either  under  section  1001  of  the  new  Code  by  motion 
for  a  new  trial  to  the  general  term,  or,  under  section 
1349,  by  appeal  to  the  general  term  from  the  interlocu- 
tory judgment. 

If  the  defendant  simply  claims  that  the  findings  of 
fact  do  not  support  the  conclusions  of  law,  he  may, 

*  It  would  seem  that  under  the  present  practice  written  interroga- 
tories and  written  answers  thereto  are  not  absolutely  requisite;  bat 
that  the  party  may  be  examined  orally  before  a  referee  as  to  his 
accounts. 


HATHAWAY  if.  tXJBBELL.  641 

Opinion  of  FR&BOHAKy  J. 

within  ten  days  after  service  of  a  copy  of  the  decision 
or  report  of  the  referee,  and  notice  of  the  entry  of  the 
interlocatory  judgment  thereon,  file  exceptions  to  the 
conclnsions  of  law  and  rely  solely  upon  them. 

If,  on  the  other  hand,  he  claims  that  there  is  no 
evidence  to  sustain  the  findings  of  fact,  or  that  the 
referee  refused  to  find  facts  which  he  should  have 
found,  and  desires  a  review  of  the  questions  of  law 
arising  upon  such  findings,  or  refusals  to  find  (for  such 
questions  constitute  question^  of  law  under  section 
993),  or  if  he  desires  a  full  review  ui)on  the  law  and 
the  facts  under  section  1349,  he  must  make,  serve  and 
print  a  full  case  containing  the  appropriate  exceptions 
together  with  the  evidence. 

But  whichever  mode  of  review  he  may  resort  to,  he 
must  go  to  the  general  term  ;  for  the  remedy,  by  motion 
for  a  new  trial  on  the  judge's  minutes,  or  by  a  similar 
motion  to  the  special  term  on  a  case,  applies  only  to 
trials  by  jury,  while  section  1002  expressly  provides 
that  a  trial  by  a  referee  cannot  be  reviewed,  by  a 
motion  for  a  new  trial,  founded  upon  an  allegation  of 
error  in  a  finding  of  fact,  or  ruling  upon  the  law,  ex- 
cept in  a  case  specified  in  section  1001. 

As  to  the  mode  in  which  the  interlocutory  judg- 
ment should  direct  the  accounting  to  proceed,  it  must 
be  considered  that  an  accounting  before  a  master  in 
chancery  was  regulated  by  the  rules  of  that  court,  the 
107th  of  which  provided  that  **all  parties  accounting 
before  a  master  shall' bring  in  their  accounts  in  the  form 
of  debtor  and  creditor ;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  accounts  so  brought 
in,  shall  be  at  liberty  to  examine  the  accounting  party 
upon  interrogatories  as  the  master  shall  direct." 

•  In  Wiggins  r?.  Gahs,  decided  in  1851,  in  the  supe- 
rior court  with  the  concurrence  of  three  judges,  it  was 
held,  that  the  rules  and  practice  of  the  court  of  chan- 
cery, on  the  subject  of  accounting,  existing  at  the  time 
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of  the  adoption  of  the  Code,  ate  not  inconsistent  with 
any  provision  of  the  Code,  and  that  conseqaently,  by 
section  469,  they  are  continued  in  force.  The  defend- 
ant, in  that  case,  was  thereupon  ordered  to  bring  in  an 
account  like  that  prescribed  by  the  said  107th  rule, 
duly  verified  as  prescribed  by  the  chancellor,  and  file 
it  with  the  referee  within  ten  days,  in  default  of  which 
the  plaintiff  might  apply  for  an  attachment. 

Since  that  time  the  same  rule  has  been  recognized 
by  the  supreme  court  jn  Palmer  v.  Palmer  (13  Haw. 
Pr.  364),  and  Ketchum  v.  Clark  (22  Barb.  319),  and  I 
cannot  find  that  any  change  has  been  effected  by  the 
new  Code. 

The  conclusion  is,  therefore,  that  although  the 
formal  mode  of  proceeding  under  the  chancery  rules 
must  not  necessarily  be  pursued,  the  plaintiff  never- 
theless has  the  right,  if  he  demands  it,  to  the  formal 
bringing  in  of  the  account  in  the  form  of  debit  and 
credit,  as  prescribed  by  the  rule,  and  duly  verified  by 
affidavit  as  stated  in  Story  v.  Brown  (4  Paige^  112), 
and  Benson  v.  Leroy  (1  Id.  122),  and  to  the  examina- 
tion of  the  defendant  upon  interrogatories. 

The  motion  for  interlocutory  judgment  must  be 
granted  as  prayed  for. 


DANIEL  R.  KENDALL,  Plaintiff,  v.  HENRY  P. 
NIBBUHR,  AARON  B.  WOODRUFF  and 
OTHERS,  Defendants. 

I.  MORTGAOEE, 

1.  DISCHARGE    OF    PART   OF   PREMISES   ALIENED   BY 
OPERATION  OP  A  RELEASE  OF  THE  PART  RETAINED. 

1.    GeNBRAL  Iim.R  DOES  NOT  OPERATE,  WUBK. 

1.  Docs  not,  unless  the  rdeawr  has  hnowMge  of  the  fact  of 
the  alienation  <^  notiee  safficient  to  put  him  upon  inquiry. 
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(O)  l^OTZCB,  8U17ICIS1ICT  OF. 

1.  What  if  wt.  The  record  ol  the  deed  of  itself  is 
not. 

2,  Wh4U  it.  Where  it  appears  that  the  deed  was 
recorded  before  the  release  was  given,  that  the 
releasor  employed  an  attorney  to  make  the  necessary 
aearches  and  prepare  the  rekAse,  ^ho  did  make  the 
searches,  and  found  varifius  conveyances  (there 
being  ten  several  lots  released),  and  reported  the 
result  to  his  client,  and  the  attorney,  being  called  as 
a  witness,  did  not,  by  his  evidence,  negative  the 
presumption  that  he  found  the  deed  of  the  lot  in 
question  on  record, — Held,  sufficient  notice  to  the 
releasor,  although  ^  ho  testified  that  he  could  not 
recollect  that  he  was  informed  of  the  conveyance  of 
the  lot  in  qucstiim. 

2.  Does  not  operate  as  a  discharge  from  90  much  of  the  ddft 
0$  remains  after  applying  thereto  the  value  of  the  lands 
released,  even  though  the  releasor  had  notice  of  the  alien- 
ation. 

8.   iKVOLUIiTART  HBLBASB. 

1,  Building  eantraet.  Land  was  conveyed,  and  a  mortgage 
taken  back  for  the  whole  purchase- money,  and  sim- 
ultaneously therewith  a  contract  was  entered  into  be- 
tween the  vendor  and  vendee,  whereby  the  vendee 
agreed  to  erect  eleven  houses  on  the  land,  and  the  vendor 
agreed  to  loan  money  to  the  vende  *  to  be  applied  toward 
the  erection  of  buildings  thereon,  the  advances  to  be 
made  at  certain  steps  of  the  building,  and  to  take  back 
mortgages  for  the  advances,  and  on  the  completion  of 
the  houses  a  mortgage  wtis  to  be  given  on  each  house 
and  lot  for  the  one-eleventh  of  the  whole  purchase-money 
and  of  the  advances,  and  all  other  mortgages  were  to  be 
removed  and  canceled.  At  a  certain  stage  of  the  con- 
tract there  was  due  the  vendor  for  advances  $18,700, 
and  for  purchase -money  $20,920,  total,  $48,020.  The 
vendee  then  made  to  an  insurance  company  eleven  mort- 
gages, each  for  $4,000,  one  on  each  lot.  The  money 
received  on  these  mortgages  ($44,000),  was  paid  over  to 
the  vendor  (who  discharged  the  purchase- money  mort- 
gage) thus  leaving  due  the  vendor  $4,020.  Thereafter 
the  vendor  made  another  advance  called  for  by  the  con- 
tract, amounting  to  $0,000*  making  then  due  him  $1 1,220. 
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for  which  the  mortgnge  In  suit,  covering  all  the  lota  sub- 
ject to  tho  mortgages  held  by  the  insurance  company^ 
was  mode  to  him  by  the  vendee  and  his  wife.  The  de* 
Bcription  in  this  mortgage  does  not  indicate  into  how 
many  lots  the  premises  were  subdivided ;  but  contained 
this  provision:  **  In  case  of  foreclosure  of  this  mortgage, 
all  to  be  sold  in  one  parcel,  or  in  single  lots,  at  option 
of  "  the  mortgagee.  It  wtis  agreed  l>etween  the  vendor 
and  vendee,  that  this  mortgage  should  be  held  by  the 
vendor,  as  security,  until  he  got  his  final  mortgages, 
which  would  be  eleven  of  $1,770  each.  This  mortgage 
was  recorded  May  17,  1878.  By  October,  1878,  the  ven- 
dee bad  sold  and  conveyed  eight  of  the  lots.  One  of 
the  eight  was  the  lot  in  qnestion,  which  was  sold  and 
conveyed  to  the  defendant  August  23,  1878.  Subse- 
quent to  this  sale  to  defendants,  the  original  vendor 
made  to  his  vendee  the  last  advance  called  for  by  the 
contract,  amounting  to  $8,250.  Second  mortgages  of 
$1,770  were  given  on  each  of  these  eight  lots  (except  the 
one  sold  to  defendants),  which  were  turned  over  to  the 
original  vendor;  the  original  vendee  gave  to  the  orig- 
inal vendor  a  second  mortgage  of  $1,770,  on  each  of  the 
three  lots  remaining  unsold  by  him.  The  ten  lots  on 
which  the  second  mortgages  of  $1,770  were  given,  were 
released  from  the  mortgage  of  $11,220.  It  was  agreed 
between  the  original  vehdor  and  vendee,  that  these  ten 
mortgages  should  l)o  applied  first  to  the  last  advanoe  of 
$8,250,  and  then  on  the  mortgage  for  $11,220,  which 
left  $1,770  of  the  mortgage  of  $11,220  (which  $1,770, 
with  the  first  mortgage  of  $4,000  on  the  lot,  constitutes 
one-eleventh  of  $6:^,470,  the  aggregate  amount  of  the 
purchase-money  and  advances),  a  charge  on  defend- 
ants* lot,  unless  tiiat  lot  was  relieved  therefrom  by  force 
of  the  above-mentioned  releases.  It  should  be  mentioned 
that  the  deed  to  defendants  conveyed  subject  to  two 
mortgages  amounting  in  the  aggregate  to  $5,000,  which, 
by  their  answer,  they  admit  had  reference  to  the  mort- 
gage of  $4,000,  and  to  one-eleventh  of  the  mortgage  of 
$11,220. 

Hbld, 
that  the  mortgage  for  $11,220  contimled  to  be,  and  was 
a  lien  on  defendants^  lot  to  the  extent  of  $1|770,  with  in- 
terest* 
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n.  TEND0IV8  LIEK 

1.  Under  the  dhote  eirewnstanees^  and  it  farther  appearing  tliat  the 
deed  to  defendant  was  made  in  pnymentof  materials,  &c.,  thereto- 
fore supplied  by  them  to  the  vendee,  which  were  used  for,  and 

upon  the  houses. 

Held, 

that  the  contract  between  the  vendee  and  vendor  constituted  an 

equitable  mortgage  and  a  specific  lien  for  the  said  sum  of  $1,770, 

on  defendants^  lot,  and  the  vendor  waa  in  tlus  aspect  entitled  to  a 

judgpnent  of  foreclosure  and  sale. 

Before  Fbeedman,  J.,  at  Special  Term. 

Dedd^  November  17,  1879. 

William  McDermoty  for  plaintiff. 

Edward  P.  FlirU^  for  the  defendants  Woodruff, 
Conklin  &  Bayer. 

Preedman,  J. — This  is  an  action  for  the  foreclosure 
of  a  mortgage  to  the  extent  of  a  balance  of  $1,770 
claimed  to  be  still  due  upon  it.  The  mortgage  origi- 
nally covered  a  number  of  lots,  but  foreclosure  is 
prayed  for  only  against  a  certain  lot  owned  by  the  de- 
fendants Woodruff,  Conklin  &  Bayer,  who  are  the  only 
litigating  defendants. 

The  questions  involved  are  somewhat  novel  and  in- 
teresting, as  well  as  complicated,  and  in  consequence 
thereof  they  received  special  attention. 

On  October  6,  1877,  Daniel  R.  Kendall  made  a  deed 
to  Niebuhr  of  a  number  of  lots  on  One-Hundred-and- 
Twenty-lirst  street  in  the  city  of  New  York,  present- 
ing a  frontage  on  said  street  of  187  feet,  and  received 
from  Niebuhr  the  latter' s  bond  and  mortgage  on  said 
lots  for  $29,920 — which  was  the  purchase  price.  Con- 
temporaneously therewith  the  said  parties  entered  into 
a  written  contract  whereby  Niebuhr  agreed  to  erect  on 
said  lots  eleven  houses,  each  of  the  dimensions  of  sev- 
enteen by  forty-five  feet,  as  therein  provided,  and  to 

Vol.  XIII.— 85 


546  K£NDALL  v.  lOEBUHB. 

Opinion  of  Fubrdicajt,  J. 

have  them  completed  before  May  1, 1878,  and  yvlkstebj 
Kendall  agreed  to  make  advances  as  follows,  viz. : 
'*■  When  all  the  houses  are  enclosed,  girders 
and  posts  in  cellar,  leaders  connected  with 
sewer,  bridging  done,  window  frames  in, 
coping  on  roof,  and  chimneys,  skylight 
and  scuttle  on,  the  roof  on  all  completed, 
an  advance  to  be  made  on  each  house  of      $1,200.00 
"  When  floors  are  laid,  studding,  brown- 
ing and  scratch  coating  done,  sewer  con- 
nections made ;  grounds  or  james  set  for 
doors  and  windows  in  all  the  houses,      .         $600,00 
''  When  the  hard  finishing  and  trimming 
is  done,    stairs    up,   sashes    hung   and 
glazed,  mantels  in,  brown  stone  stoops 
completed,  and  doors  all  hung  in  all  the 

houses,      .  $600.00 

"  When  said  houses  are  fully  completed, 

including  warming  apparatus,  grates  and 

mantels,  flagging  and  all  yard  work  done, 

front  and  rear,  in  each  house,  .        .         $750.00 

The  contract  further  provided  as  follows,  viz. : 

''For  each  of  the  above  advances  the  said  Kendall 

agrees  to  receive  the  bond  and  mortgage  of  the  said 

Nlebuhr  with  the  signature  of  his  wife,  payable  on  or 

before  May  1,  1878,  with  interest  at  7  per  cent,  and 

usual  interest,  tax,  assessment,  and  insurance,  clauses, 

provided  all  the  said  houses  and  lots  are  free  from  all 

'grants,  mortgages,  liens,  judgments,  or  otherwise,  at 

the  time  the  said  payments  are  due.     Interest  on  all 

said  mortgages,  mentioned  in  this  agreement,   with 

cost  of  drawing  and  recording  the  same,  and  all  taxes 

and  assessments  then  confirmed,  to  be  taken  out  of 

last-mentioned  payment.    On  the  final  completion  of 

all  of  said  houses  the  said  Kendall  agrees  to  receive 

the  bond  and  mortgage  (containing  usual  clauses)  of 

said  Niebnhr  for  $5,770  on  each  house  and  lot,  being 
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$2,720  for  the  cost  of  the  lot,  and  $3,060  for  the  ad- 
vance, making  together  $5,770,  payable,  with  7  per  cent, 
interest  semi-annnally,  in  one  year  if  negotiated  with 
an  incorporated  company,  or  three  years  if  otherwise. 
The  said  Niebahr  to  make  the  said  bonds  and  mort- 
gages payable  to  such  parties  as  the  said  Kendall  may 
direct.  The  said  Kendall  hereby  agrees  (the  said  mort- 
gage for  $5,770  having  been  recorded)  to  remove  and 
cancel  all  the  other  mortgages  mentioned  in  this  agi'ee- 
ment,  provided  that  each  of  said  houses  and  lots  are  free 
from  all  incumbrances  by  grants,  mortgages,  liens, 
judgments,  or  otherwise.  The  said  bond  and  mort- 
gage for  $5,770,  each  to  be  divided  at  the  option  of 
said  Kendall  into  two  mortgages,  in  aggregate  for  the 
said  sum  of  $5,770,"  &c. 

On  May  16,  1878,  the  following  state  of  facts  ex- 
isted : 

Kendall  had  advanced  to  Niebuhr  the 
first  two  installments  called  for  by 
the  contract,  amounting  in  the  aggre- 
gate to,     $18,700.00 

which,  with  the  price  of  the  lots,  viz. :      29,920.00 


made  the  sum  of, $48,620.00 

Niebuhr  had  executed  to  the  New  York 
Life  Ins.  Co.  eleven  mortgages,  one  on 
each  house  and  lot,  and  each  for  $4,000, 
for  which  Kendall  had  received  the 
money  upon  a  surrender,  as  may  be 
assumed,  of  his  purchase-money  mort- 
gage,          $44,000.00 


This  left  a  balance  due  to  Kendall  of,  $4,620.00 

Kendall  then  made  to  Niebuhr  the  third 
advance  called  for  by  the  contract, 
amounting  to, $6,600,00 
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which  made  the  balance  due  to  Kendall 

on  that  day $11,220.00 

For  this  amount  the  mortgage  in  suit  was  executed 
by  Niebuhr  and  wife,  and  the  same  was  duly  recorded 
May  17,  1878,  as  in  the  complaint  alleged.  It  was 
made  payable  July  1,  1878,  and  covered  the  entii-e 
premises,  subject,  however,  to  the  eleven  mortgages 
held  by  the  New  York  Life  Ins.  Co.  Prom  the  de- 
scription of  the  premises  which  was  used,  it  does  not 
appear  into  how  many  lots  the  187  feet  of  ground 
described  were  laid  out,  but  at  the  end  of  the  descrip- 
tion the  following  provision  occurs :  ''In  case  of  fore- 
closure of  this  mortgage  all  to  be  sold  in  one  parcel,  or 
in  single  lots  at  option  of  said  Daniel  R.  Kendall." 

Kendall  also  testified  that  it  was  further  agreed  that 
this  mortgage  was  to  be  held  by  him  as  security  until 
he  got  his  final  mortgages,  namely,  eleven  second  mort- 
gages of  $1,770  each,  and  that  upon  the  receipt  of  those 
it  was  to  be  discharged. 

Niebuhr  then  went  on  with  the  erection  of  the 
houses,  and  the  last  payment  under  the  contract, 
amounting  to  $8,250,00,  was  made  to  him  by  Kendall 
after  September  26,  1878. 

As  the  houses  neared  completion,  Niebuhr  made 
attempts  to  effect  sales,  and  by  October,  1878,  he  had 
sold  eight  of  them,  with  the  land  upon  which  each 
stood  respectively.  Among  them  was  one  which  was 
sold  to  the  defendants  Woodruff,  Conklin  &  Bayer 
by  deed  recorded  August  23,  1878,  and  upon  conditions 
whicli  will  be  specially  noticed  hereafter.  As  to  the 
other  seven,  each  house  and  lot  was  sold,  subject  to  a 
first  mortgage  of  $4,000  held  by  the  New  York  Life 
Ins.  Co.,  and  the  purchaser,  in  each  case,  as  a  part  of  the 
consideration  paid,  executed  a  second  mortgage  for 
$1,770,  which  was  turned  over  to  Kendall.  Upon  each 
of  the  three  houses  and  lots  remaining  unsold,  Niebuhr 
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execQted  and  delivered  to  Kendall  a  second  mortgage 
for  the  same  amoant. 

The  ten  mortgages  thns  received  by  Kendall  were 
by  agreement  between  him  and  Niebuhr  applied  in  re- 
payment of  the  last  advance  of  $8,250  made  by  Ken- 
dall under  the  contract,  and  then  in  payment,  to  the 
extent  of  $9,460,  of  the  mortgage  of  $11,220. 

Upon  the  receipt  of  each  of  the  said  ten  second 
mortgages  Kendall  released!"  the  premises  covered  by  it 
respectively  from  the  lien  of  the  general  mortgage. 

The  consequence  of  this  course  «  '  dealing  was,  that 
in  October,  1878,  every  house  and  lot  had  been  released 
except  the  one  purcTiased  by  the  defendants  Woodruff, 
Conklin  &  Bayer,  against  which  the  general  mortgage 
constituted  a  lien  to  the  extent  of  $1,770. 

To  foreclose  that  mortgage  to  the  extent  named 
against  said  premises,  the  present  action  was  com- 
menced in  April,  1879. 

Woodruff,  Conklin  &  Bayer,  as  already  stated, 
purchased  the  house  and  lot  in  question  in  August, 
1878.  The  deed  to  them  bears  no  date,  but  it  was 
recorded  August  23, 1878.  For  a  consideration  therein 
expressed  of  "  one  dollar  (and  other  good  and  valuable 
consideration)"  it  conveys  the  premises  in  question, 
subject  **  to  two  mortgages  on  said  premises,  amount- 
ing in  the  aggregate  to  the  sum  of  live  thousand  dol- 
lars.*' The  consideration  for  this  deed  was,  in  fact,  an 
indebtedness  due  by  the  grantor  to  the  grantees  for 
materials  theretofore  supplied  which  had  been  used  for 
and  upon  the  houses.  By  their  answer  these  defend- 
ants admit  that  this  sum  had  reference  to  the  mortgage 
of  $4,000,  held  by  the  New  York  Life  Ins.  Co.,  and  to 
the  proportionate  one-eleventh  share  of  the  principal 
sum  of  the  mortgage  of  $11,220,  and  they  also  admit 
the  option  secured  to  Kendall  by  the  last-mentioned 
mortgage  as  to  the  manner  in  which,  in  case  of  fore- 
closure, the  sale  is  to  be  made. 
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They  insist,  however : 

1.  That  the  plaintiff  has  precluded  himself  from 
enforcing  the  mortgage  against  the  honse  and  lot  in 
question  for  the  amount  of  $1,770,  or  any  amount 
whatever,  because  the  ten  releases  executed  by  him 
operated  as  a  discharge  of  their  house  and  lot  from  the 
lien  of  the  mortgage  ;  and, 

2.  That  in  any  event  the  receipt  of  the  ten  second 
mortgages  operated  as  a  payment  and  satisfaction  of 
the  mortgage  of  $11,220. 

As  to  the  first  ground: 

The  general  rule  undoubtedly  is  that  when  a  mort- 
gagor sells  a  portion  of  the  lands  which  the  mortgage 
covers,  those  which  he  retains  become  primarily  liable 
for  the  satisfaction  of  the  debt,  and  that  those  which 
he  has  conveyed  are  answerable  only  for  an  eventual 
deficiency;  and,  as  a  necessary  consequence,  that  a 
similar  equity  prevails  between  purchasers,  so*  that 
distinct  parcels  or  lots  of  the  mortgaged  lands  which 
have  been  conveyed  at  different  times  to  different  pur- 
chasers, are  chargeable  in  the  inverse  order  of  their 
alienation,  and  must  be  sold  in  that  order  under  a  de- 
cree. The  equity  which  may  thus  have  been  created  be- 
tween a  purchaser  and  the  mortgagor,  or  between  several 
purchasers,  the  mortgagee,  when  he  has  a  knowledge 
of  the  facts,  is  not  permitted  to  disregard  or  to  disturb, 
and,  with  this  knowledge,  he  acts  at  his  own  peril 
when  he  releases  from  the  lien  of  the  mortgage 
any  portion  of  the  lands  which  it  embracesi.  If  the 
lands  released  are  primarily  liable,  and  are  of  sufficient 
value  to  satisfy  the  debt,  those  previously  conveyed 
are  wholly  discharged,  and  in  no  case  can  they  be 
charged  with  any  larger  sum  than  the  proportion  of 
the  debt  that  may  remain  unsatisfied  when  the  value 
of  the  lands  released  has  been  ax)plied  and  exhausted. 
(Howard  Ins.  Co.  v.  Halsey,  4  Sand/.  666 ;  affirmed,  4 
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Seld.  271 ;  Gouverneur  v.  Lynch,  2  Paige^  300 ;  ScUry- 
ver  V.  Teller,  9  Id.  173.) 

The  existence  of  this  equity  does  not  depend  upon 
the  nature  or  extent  of  the  consideration  received  by 
the  mortgagor  for  his  conveyance,  or  by  the  mortgagee 
for  his  release ;  but  before  the  obligation  arises  on  the 
part  of  the  mortgagee  to  regard  it,  his  conscience  must 
be  affected  by  knowledge  of  the  facts  upon  Which  the 
equity  depends,  or  by  notice  sufficient  to  put  him 
npon  inquiry  (Stuyvesant  v.  Hall,  2  Barh.  Ch.  151 ; 
Guion  «.  Knapp,  6  PaigCy  35). 

The  mortgagee  is  not  bound  at  his  peril  to  ascer- 
tain whether  any  of  the  mortgaged  lands  have  been 
aliened,  or  subsequently  incumbered,  when  applied  to 
to  release  part  of  the  lands  bound  by  his  mortgage,  nor  is 
the  recording  of  the  mortgagor's  deed  to  the  purchaser 
notice  to  the  mortgagee  of  the  fact  of  the  conveyance, 
because  by  the  terms  of  the  statute  the  constructive 
notic(^  which  arises  from  the  recording  of  a  conveyance 
of  real  estate,  is  limited  to  subsequent  purchasers  in 
good  faith  and  for  a  valuable  consideration  of  the  same 
real  estate,  or  any  portion  thereof,  whose  convey- 
ance shall  be  first  duly  recorded  (Howard  Ins.  Co.  v. 
Halsey,  4  Seld.  271 ;  Stuyvesant  v.  Hall,  2  Barb.  Gh. 
151). 

In  the  case  at  bar  it  sufficiently  appears  that  Kendall 
not  only  had  suflBcient  notice  to  put  him  upon  inquiry, 
but  also  knowledge  of  the  conveyance  to  Woodruff, 
Conklin  &  Bayer.  According  to  his  own  testimony  l^e 
retained,  before  accepting  the  ten  mortgages,  William 
McDermot,  an  attorney,  to  malie  the  necessary 
searches,  and  to  prepare  the  releases,  and  McDermot 
did  make  the  searches,  found  the  conveyances  on  record, 
and  in  due  time  informed  Kendall  of  the  result.  True, 
Kendall  says  that  he  cannot  recollect  that  he  was  in* 
formed  of  the  conveyance  to  Woodruff,  Conklin  & 
Bayer  specifically,  and  that  he  did  not  pay  much  atten- 
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tion  to  whom  the  houses  and  lots  had  been  sold,  fiat 
the  deed  to  Woodruff,  Conklin  &  Bayer,  having  been 
duly  recorded,  the  presumption  is  that  McDermot  in 
the  discharge  of  his  professional  duty  found  it  with  the 
rest,  and  this  presumption  became  conclusive,  by  the 
omission  of  McDermot,  when  called  as  a  witness,  to  give 
testimony  to  the  contrary.  This  being  so,  the  know- 
ledge which  McDermot  had  as  attorney  before  the 
delivery  of  the  releases  was  in  law  equivalent  to  know- 
ledge on  the  part  of  Kendall,  even  if  the  facts  were 
not  communicated  to  Kendall  (Bank  of  the  United 
States  V.  Davis,  2  ffill^  451 ;  Ingalls  d.  Morgan,  10  iV. 
Y.  178,  184,  186 ;  Dillon  v.  Anderson,  43  Id.  231,  238 ; 
The  Distilled  Spirits,  11  Wall.  356  ;  Bank  for  Savings 
V.  Frank,  56  How.  Pr.  403,  414). 

If,  therefore,  the  case  at  bar  fell  within  the  general 
rule  stated,  I  should  reopen  the  case  for  the  purpose 
of  ascertaining  the  order  of  the  alienation  of  the  differ- 
ent houses  and  lots,  of  which  there  is  no  evidence,  and 
their  value  at  the  time  of  their  respective  release,  as  to 
which  I  excluded  testimony.  But  I  do  not  think  that 
the  case  falls  within  the  rule,  and  consequently  the 
pursuit  of  inquiry  in  the  directions  mentioned  is  im- 
material. For  the  same  reason  it  is  immaterial  whether, 
in  October  or  November,  1878,  there  was,  or  was  not, 
anything  due  by  Niebuhr  to  Woodruff,  Conklin  & 
Bayer  for  materials  or  other  things  supplied  on  all  or 
some  of  the  houses,  or  whether  or  not  there  were  taxes 
upon  the  house  and  lot  purchased  by  them  at  the  time 
of  the  purchase. 

The  rule  of  charging  the  lands  in  the  inverse  order 
of  their  alienation,  or  of  holding  a  portion  remaining 
apparently  covered  by  a  mortgage  discharged,  in  conse- 
quence of  the  release,  by  the  mortgagee  with  notice,  of 
the  other  portion  which  was  primarily  liable,  is  a  mere 
rule  in  equity.  The  release  to  a  subsequent  purchaser 
is  not  a  technical  discharge  of  the  lands  previously 
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conveyed  from  the  lien  of  the  incumbrance.  Neither 
is  it  an  equitable  release  or  discharge,  unless,  upon  the 
principles  of  natural  equity  and  justice,  it  ought  thus 
to  operate  against  the  party  making  the  release  to  the 
subsequent  grantee  (Patty  v.  Pease,  /8  Paige^  278). 

In  all  the  reported  cases  in  which  the  general  rule 
has  been  enforced  against  the  mortgagee,  the  latter, 
when  applied  to  to  release  part  of  the  lands  covered  by 
his  mortgage,  was  at  liberty  to  grant  or  refuse  the  ap- 
plication. In  the  present  case  the  I'elease  of  the  ten 
houses  and  lots  was  not  a  voluntary  one,  but  one  which, 
under  the  contract,  Kendall  was  bound  to  give.  If  he 
had  refused,  Niebuhr  or  his  assigns  could  have  com- 
pelled it  by  action.  Nor  is  the  remaining  house  and 
lot  sought  to  be  held  for  more  than  by  the  terms  of  the 
contract  it  was  liable  for  as  its  equal  proportion  of  the 
price  of  tho  lots  and  the  moneys  advanced  to  build  the 
houses.  Both  the  contract  and  the  mortgage  of  $11,220 
were  anterior  to  the  deed  taken  by  the  litigating  de- 
fendants, and  a  portion  of  the  money  advanced  after 
the  delivery  of  the  said  deed  was  expended  in  finishing 
the  house  bought  by  them.  The  record  of  the  mortgnge 
of  $11,220,  to  which  Woodruff,  Qonklin  &  Bayer  took 
subject,  was  notice  to  them  of  the  existence  of  a  lien 
enforceable,  under  certain  circumstances,  against  their 
house  and  lot,  to  the  extent  of  the  whole  of  tlie  sura 
named  in  it,  and  though  they  may  not  have  h<nd  actual 
notice  of  the  precise  amount  due,  or  claimed  to  be  due 
under  it,  nqr  of  the  terms  of  the  contract,  yet  by  the 
exercise  of  due  care  and  diligence  they  could  readily 
have  obtained  the  necessary  information.  Moi-eover, 
within  the  principles  laid  down  in  Payne  v.  Wilson 
(74  N.  Y.  348),  and  wholly  independent  of  the  fact  that 
it  was  agreed  that  Kimball  should  have  the  right  to 
hold  on  to  the  mortgage  of  $11,220  until  he  got  all  the 
mortgages  to  which  he  was  entitled,  from  which  fact  it 
may  be  inferred  that  the  intention  of  the  parties  was 
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that  said  mortgage,  in  case  of  partial  payment,  should 
be  kept  alive  to  cover  subsequent  advances  under  the 
contract,  not  otherwise  secured,  up  to  the  amount 
named  in  it,  the  conti-act  itself  constitutes  an  equita- 
ble mortgage  and,  in  equity,  a  specific  lien  upon  the 
houses  and  lots  which,  unless  released  in  fact,  can  bo 
enforced  by  Kendall  against  any  of  the  subsequent 
purchasers  from,  or  creditors  of,  Niebuhr,  to  the  extent 
of  the  amount  actually  due  under  it. 

Under  these  circumstances  Kendall  has  the  prior 
equity,  and  it  woald  be  inequitable  to  enforce  the  rule 
referred  to  against  him. 

As  to  the  second  ground : 

Upon  this  branch  of  the  case  the  testimony  is  that 
in  about  the  month  of  October,  1878,  a  settlement  took 
place  between  Kendall  and  Niebuhr,  in  the  course  of 
Avhich  Kendall  accepted  the  ten  mortgages  referred  to : 
1.  In  satisfaction  of  the  amount  of  $8,250,  advanced  by 
him  under  the  contract  subsequent  to  the  mortgage  of 
$11,220  ;  and,  2.  In  payment  of  the  sum  of  $9,4;)0  on 
account  of  the  last  mentioned  mortgage.  It  certainly 
was  competent  for  the  parlies  to  make  this  settlement, 
which  was  not  only  fair  and  equitable  in  itself,  but 
according  to  contract ;  and  specitic  api3lication  having 
been  made  in  the  course  thereof,  the  court  cannot  step 
in  and  say  that  a  different  application  must  be  made. 
Woodruff,  Conklin  &  Bayer  not  only  took,  as  they 
admit,  subject  to  the  proportionate  share  of  the  house 
and  lot  under  the  mortgage,  without  ascertaining  the 
amount  of  such  share,  while  the  record  of  the  mortgage 
charged  them  with  notice  oJ[  its  existence  as  a  lien  to 
the  possible  extent  of  $11,220,  but,  for  reasons  already 
given,  they  also  took  subject,  whether  considered  as 
subsequent  purchasers  from,  or  creditors  of,  Niebuhr, 
to  the  equitable  mortgage  and  specific  liens  in  equity  of 
Kendall  under  his  contract,  and  all  that  at  a  time  at 


OUTERBRIDGE  «.  PHELPS.  565 

Statement  of  the  Case. 

which  the  house  purchased  by  them  was  in  an  unfin- 
ished state.  Much  that  has  been  said  in  the  discussion 
of  the  first  point,  is  also  applicable  to  this  branch  of  the 
case,  but  to  avoid  unnecessary  repetition  it  is  suffici- 
ent to  say  that  the  case  is  not  one  in  which  a  subse- 
quent debt  has  been  tacked  to  the  original  mortgage, 
and  in  which  that  mortgage,  with  the  debt  thus  tacked 
on,  is  sought  to  be  enforced  beyond  the  amount  spe- 
cifically secured  by  it  against  subsequent  bona  fide 
purchasers,  or  creditors  for  value. 

My  final  conclusion  is  that  in  any  aspect  of  the 
case  the  plaintiff  has  the  prior  equity  as  against  the 
litigating  defendants,  and  that  he  is  entitled  to  the 
usual  judgment  of  foreclosure  and  sale,  as  prayed  for 
in  the  complaint. 


A.  EMILIUS  OUTERBRIDGE  and  JOHN  S.  SCOTT, 
Plaintiffs,  v.  ROYAL  PHELPS,  Defendant. 

Easrxents. 

1.  GENERAL  PRINCIPLES. 

(a)  Vendee,  benefits  taken  by. 

Where  the  owner  of  two  or  more  tenements  sells  one  of  them, 
or  the  owner  of  an  entire  estate  sells  a  portion,  the  vendee 
takes  the  tenement  or  portion  sold  with  aU  the  hen^fiU  which 
appear  at  the  time  of  its  sale,  to  belong  to  it,  as  between  it 
and  the  property  which  the  vendor  retains. 

But, 

(b)  Vendor,  imposing  conditions  by  on  property  sold. 

2^0  burden  or  servitttde  can  he  imposed  by  the  vendor  upon  the 
tenements,  or  portion  sold,  in  favor  of  the  property  retained 
by  him  in  derogation  of  his  grant,  without  a  reservation  ex- 
pressed in  the  grant,  unless  both  an  apparent  sign  of  servitude 
exists^  on  the  parts  of  the  tenements  or  portions  sold  in  favor 
of  the  property  retained  and  the  easement  claimed  is  strictly 
necessary  to  the  enjoyment  of  the  property  retained. 
3.  PARTICULAR  EASEMENTS. 
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(rt)  Right  OP  WAT  OF  KECBssiTT.  • 

1.  Arues  only  where  there  is  no  acceas  to  the  dominant  estate, 
except  oTer  the  eervient  one.  The  fact  that  a  way  existing 
over  the  dominant  land  is  too  steep  or  too  narrow,  or  less 
convenient,  does  not  alter  the  case. 

2.  Ceases^  tolien  the  owner  of  the  dominant  estate  acquires  by 
the  purchase  of  other  lands,  or  otherwise,  a  way  of  acceas 
from  a  highway  over  his  own  land  to  the  land  to  which  the 
way  belongs. 

(J)  Signs,  right  to  affix. 

1.  If  merely  incidental  as  guides  to  an  existing  right  of  way, 
it  would  fall  with  the  right  of  way. 

2.  As  it  involves,  in  the  case  at  bar,  a  periodical  patting  up 
and  taking  down  of  signs  of  various  forms,  sizes  and  appear- 
ances, it  cannot  be  sustained,  even  in  the  case  of  a  general  ret- 
ervatian,  without  proof  that  the  burden  upon  the  servient 
estate  is  not  increased  thereby  beyond  the  extent  reserved; 
and  in  the  absence  of  a  reservation,  it  can  be  sustained  only 
upon  the  additional  proof  of  strict  necessity  and  visibility. 

8.  Advantage  to  hunness  vol  sufficient.  Although,  in  the  city  of 
New  York,  it  might  be  advantageous  or  even  necessary  for 
the  transaction  of  their  business,  by  occupants  of  premises 
fronting  on  a  side  street,  that  their  premises  should  apt)ear 
to  be  Broadway  property,  yet  such  requirement,  on  the  part 
of  their  business,  docs  not,  in  any  legal  or  proi)er  sense,  con- 
stitute a  necessity  for  the  proper  enjoyment  of  the  premises. 

Before  Freedman,  J.,  at  Special  Term. 

Decided  December  23,  1879. 

Motion  for  the  continuance  of  an  injanction  restrain- 
ing the  defendant  from  catting  off  a  right  of  way 
claimed  by  the  plaintiffs  through  the  door  and  hall- 
ways of  the  building  No.  29  Broadway,  in  the  city  of 
New  York,  and  from  tearing  down,  or  removing  from 
the  front  of  said  building  the  signs  of  the  plaintiffs. 

Sidherland  <fc  Scotiy  attorneys,  and  Francis  M, 
JScoity  of  counsel,  for  plaintiffs. 

Lord,  Day  <6  Lord,  attorneys,  and  George  De  For- 
est Lord,  of  counsel,  for  defendants. 


OUTERBRIDG£  v.  PHELPS.  657 

OpinioQ  of  Frbeduak,  J. 

Preedman,  J.— The  case,  as  made  by  the  papers, 
sabmitted  on  both  sides,  involves  no  controversy  as  to 
the  material  facts.    They  are  as  follows,  viz. : 

The  bailding  fronting  on  Broadway,  known  as  No. 
29  Broadway,  and  now  owned  by  the  defendant,  was 
built  tii-st  as  a  separate  building.    The  next,  immedi- 
ately in  the  rear  of  the  first,  which  in  the  motion  pa- 
pers is  sometimes  styled  the  "  rear  building"  and  some- 
times the  "extension  building,"  was  erected  after- 
wards fronting  upon  Morris  street,  and  filling  up  the 
whole  space  in  the  rear  of  the  original  building,  lying 
between  the  latter  and  the  side  walls  of  two  dwellings, 
adjoining  on  the  west,  and  fronting  and  opening  upon 
Morris  street  as  their  only  outlet.     More  than  twenty- 
five  years  ago,  all  four  of  these  buildings  were  used  to- 
gether as  a  boarding-house.     While  they  were  so  used, 
the  front  building  had  staircases  of  its  own,  in  the  rear 
of  the  hallway,  over  and  through  which  the  plaintiffs 
claim  a  right  of  way.    There  was  an  opening  in  the  west 
end  of  the  hallway  into  the  so-called  rear  or  extension 
building  ;  and  the  main  and  customary  entrance  to  all 
parts  of  the  four  buildings,  while  occupied  and  used  to- 
gether as  stated,  was  through  the  door  and  hallway  of 
the  building  fronting  on  Broadway.  But  there  were  also 
staircases  in  said  rear  or  extension  building,  connect- 
ing the  upper  floors  with  the  ground  floor,  from  which, 
through  doors  still  in  existence,  access  could  be,  and  I 
have  no  doubt,  as  occasion  required,  was  had  to  Morris 
street ;  and  there  were  other  independent  entrances 
from  Morris  street,  which  also  still  exist,  and  by  which 
access  could  be,  and  was  had  into  the  two  most  west- 
erly buildings,  and  through  them  to  all  parts  of  the 
four   connected  buildings.    The  staircases   by  which 
access  was  thus  had  to  and  from  Morris  street  through 
the  two  most  westerly  buildings,  are  still  standing,  but 
are  included  in  and  covered  by  lettings  to  tenants  of 
the  i)resent  owner. 
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From  the  intersection  of  Broadway  and  Morris 
street,  the  grade  of  Morris  street  towards  the  west  is 
descending,  so  that  the  first  or  groand  floor  of  the 
bailding  fronting  on  Broadway,  was  and  is  on  a  level 
with  the  second  floors  of  the  extension  bailding,  and 
the  two  most  westerly  buildings  fronting  on  Morris 
street,  and  the  ground  or  first  floors  of  the  buildings 
last  referred  to  were  and  are  on  a  level  with  the  base- 
ment of  the  Broadway  building.  The  premises,  with 
these  four  buildings  thereon,  were  next  leased  and 
occupied  by  the  firm  of  Spofford  &  Tileston,  who  kept 
o])en  the  communication  which  existed  between  the 
front  and  rear  buildings,  and  used  the  rooms  in  the 
front  building  for  their  general  office,  and  rooms  in  the 
rear  parts  for  a  record  room,  porters'  room,  water- 
closets,  coal  bins,  &c. 

In  1863,  while  the  premises  were  thus  used  and  oc- 
cupied by  said  fiitn,  Paul  N.  Spoflford  became  the  owner 
of  tbem,  subject  to  two  mortgages  upon  the  whole, 
amounting  in  the  aggregate  to  the  sum  of  $50,000. 
These  mortgages  have  been  assigned  to  and  are  now 
held  by  the  Mutual  Life  Insurance  Company.  From 
the  time  Spoflford  became  the  owner,  he  rented  out 
offices  in  the  building  to  tenants  for  business  purposes. 
A  short  time  before  May,  1865,  Spoflford  made  exten- 
sive alterations  in  the  premises,  for  the  purpose  of  ren- 
dering the  whole  of  the  premises  suitable  and  available 
for  business  purposes,  and  put  them  in  the  condition  in 
which  they  still  are.  Among  other  things  not  neces- 
sary to  be  specially  mentioned,  he  widened  the  front 
hall  on  the  first  floor  of  the  front  building  and  contin- 
ued the  passage-way  thus  widened  straight  to  the  ex- 
treme westerly  end  of  the  four  buildings,  and  he  also 
removed  the  staircase  in  the  front  building,  and  con- 
structed one  in  the  east  end  of  the  so-called  rear  or  ex- 
tension building,  by  which  access  was  provided  to  each 
floor  of  the  four  buildings.     From  that  time  forward 
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the  entrances  on  and  from  Morris  street  ceased  to  be 
nsed,  and  the  tenants  of  the  offices  in  the  so-called  rear 
bonding  were  obliged  and  of  necessity  permitted  to  pass 
in  and  tlirongh  the  door  and  hallway  of  the  building 
fronting  and  facing  upon  Broadway,  and  the  tenants  of 
the  upper  parts  of  the  Broadway  building  were  obliged 
and  of  necessity  permitted  to  pass  up  and  down  the 
staircases  erected  in  the  rear  or  extension  building ;  and 
all  tenants,  no  matter  in  what  part  of  the  connected 
buildings  their  offices  were  situated,  were  permitted  to 
display  and  keep  upon  the  front  of  the  Broadway  build- 
ing signs  indicating  their  names  and  the  character  of 
their  business.  On  the  ground  floor  of  the  rear  or  exten- 
sion building,  situate  between  the  building  fronting  on 
Broadway  and  the  two  most  westerly  buildings,  there 
are  four  small  shops,  which  face  and  open  on  Morris 
street,  and  they  were  deprived  of  the  communication 
that  formerly  existed  between  the  ground  floor  and  the 
npper  part  of  said  building. 

In  January,  1873,  the  Mutual  Life  Insurance  Com- 
pany, in  consideration  of  $25,000  paid  on  its  mortgages, 
released  the  entire  front  or  Broadway  building  to  S{X)f- 
ford,  by  an  instrument  containing  no  reservations,  and 
about  the  same  time  Spofford  mortgaged  the  x^remises 
so  released  to  William  Albert  and  Charles  Hickman,  as 
executors  of  the  estate  of  Richard  Adams,  deceased,  to 
secura  a  loan  of  $50,000.  This  mortgage  contained  no 
reservations,  and  was  recorded  February  6, 1873. 

After  the  mortgage  last  referred  to  had  l^een  made 
and  recorded,  the  plaintiffs  hired  from  Spofford,  and 
went  into  the  occupation  of,  two  i-ooms  on  the  second 
floor  of  the  so-called  rear  or  extension  bnilding,  and 
since  1874  their  said  occupation  has  been  continued  un- 
der successive  annual  leases.  Their  present  holding  is 
under  a  verbal  letting  for  one  year,  from  May  1,  1879, 
npon  the  terms  expressed  in  a  previous  written  lease, 
which,  however,  as  is  admitted,  contained  no  allusion 
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to  either  a  right  of  way  through  the  hallway  in  ques- 
tion or  to  a  right  to  affix  signs  upon  the  Broadway 
front. 

Spofford  I'emained  in  possession  of  the  four  boildiogs 
connected  as  aforesaid,  until  December,  1878,  when  the 
premises  fronting  on  Broadway  were  sold  under  a  judg- 
ment for  the  foreclosure  of  the  Albert  and  Hickman 
mortgage,  and  purchased  by  the  defendant  in  good 
faith,  and  without  knowledge  of  plaintiffs'  claims,  for 
the  sum  of  $68,000.  The  i^maining  three  buildings, 
lying  and  fronting  iijwn  Morris  street,  west  of  the  de- 
fenddant's  building,  Spofford  retained,  and  they  are 
still  owned  by  him. 

Upon  ascertaining,  after  his  bid  had  been  accepted, 
the  condition  and  use  of  the  premises,  and  fearing  that 
some  right  of  way  might  be  claimed  by  Spofford  or 
his  tenants,  the  defendant  applied  to  the  supreme 
court,  which  had  given  the  judgment  of  foreclosure, 
to  be  relieved  from  his  purchase.  At  the  same  time 
the  plaintiff  in  the  action  applied  to  the  same  court 
for  an  order  directing  the  defendant  to  complete  his 
purchase.  The  plaintiff  gave  notice  of  his  application 
to  all  the  parties  who  had  appeared  in  the  suit,  but 
did  not  serve  the  papers  on  Spofford,  who  had  not 
appeared.  Spofford,  however,  seems  to  have  had 
actual  notice  of  both  applications.  They  were  heard 
together,  and  both  decided  against  the  defendant,  and 
the  latter  thereupon  completed  his  purchase,  as  he  was 
directed  to  do,  and  imid  the  price  bid,  and  received 
his  deed. 

It  was  not  until  the  defendant  had  thus  completed 
his  purchase,  that  Spofford  firat  claimed  that  a  right  of 
way  through  the  Broadway  building  existed ;  and 
when,  after  due  notice  to  Spofford  and  his  tenants,  in- 
cluding these  plaintiffs,  the  defendant,  liaving  erected 
new  staircases  inside  of  his  building,  and  desiring  to 
utilize  part  of  the  hallway  to  increase  the  size  of  the 
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main  offices  in  his  building,  proceeded  to  close  up  the 
opening  in  his  rear  wall,  he  was  stopped  by  the  tempo- 
rary injunction  in  this  case. 

The  present  action  is  not  brought  by  SpofEord,  but 
by  the  plaintiflEs  as  tenants  of  Spoflford.  They  show 
that  they  are  shipping  and  commission  merchants, 
transacting  business  at  the  offices  occupied  by  them  as 
agents  of  a  steamship  company  known  as  the  "  Quebec 
and  ttulf  Ports  Steamship  Company,"  and  running  nu- 
onerous  steamers  from  this  port  to  ports  in  the  West  In- 
dies and  other  places  ;  that  frequently  more  than  one 
hundred  persons  call  at  their  said  offices  in  the  course 
of  a  single  day  to  transact  business  with  them,  and  that 
free  and  convenient  access  to  their  place  of  business  is 
a  matter  of  the  greatest  importance  to  them.  They  also 
allege  that  Broadway  is  the  principal  business  street 
and  thoroughfare  in  the  city  of  New  York  ;  that  all  the 
imxx>f  tant  steamship  companies  transacting  business  in 
this  city  have  their  offices  either  on  Broadway  or  the 
Bowling  Green,  and  that  the  offices  occupied  by  them 
are  valuable  to  them  only  because  of  the  entrance  there- 
to from  Broadway.  They  therefore  claim  that  by  vir- 
tue of  their  hiring  they  are  entitled  to  a  right  of  way 
through  the  hall  of  the  Broadway  building,  and  to  the 
right  to  affix  and  maintain  their  signs  upon  the  Broad- 
way front,  and  that  the  defendant  cannot  deprive  them 
thereof,  and  they  show  by  the  affidavit  of  Spofford  that 
the  latter  intended  to  and  did  give  them  these  rights  as 
far  as  he  could  do  so. 

If  these  rights  exist  in  favor  of  the  plaintiffs,  whose 
lease  is  subsequent  to  the  mortgage  through  which  de- 
fendant's title  comes,  and  subsequent  also  to  the  tiling 
of  the  lis  pendens  in  the  foreclosure  suit,  they  must 
exist  to  the  same  extent  in  favor  of  every  tenant  occu- 
pying a  room,  no  matter  how  small,  in  any  one  of  the 
three  buildings  which  Spofford  retains,  and  not  only  in 
favor  of  every  «uch  tenant  now  in  possession,  but  also 
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in  favor  of  every  one  who  may  come  in  under  f ntnre 
leases  ;  and  tbna  the  Broadway  building  must  remain 
forever  subject  to  the  burden  which  thus  rests  upon  it 
and  materially  affects  its  rental  and  salable  value*  For 
if  the  rights  claimed  exist  at^  all,  they  must  exist  as 
easements  which  are  attached  to  and  follow  the  land, 
not  the  person  of  Spofford,  and  as  such  follow  parts  of 
the  estate  into  the  hands  of  the  respective  tenants. 

The  general  rule  undoubtedly  is,  that  where  an  ease- 
ment is  secured  to  a  dominant  estate  and  is  designed  to 
benefit  the  same,  in  whosesoever  hands  it  may  be,  it  will 
inure  to  the  benefit  of  the  owners  of  the  several  parts 
into  which  it  may  be  divided,  provided  the  burden  upon 
the  servient  estate  is  not  thereby  enhanced. 

At  the  outset  it  is  important  to  observe^  however, 
that  th^i'e  being,  as  was  conceded,  no  right  by  pi-e- 
scription,  the  rights  claimed  must  rest  in  a  reservation 
in  some  form  or  way  to  Spofford  at  the  time  of  bis 
mortgage  to  Albert  and  Hickman  in  1873.  For  since 
the  execution  of  that  morgage  as  a  conveyance  to 
secure  the  payment  of  the  sum  named  therein,  Spof- 
ford could  convey  no  rights  to  the  plaintiffs  but  what 
were  subject  to  the  estate  created  by  that  instrument. 

It  is  conceded  that  the  mortgage  in  quesiion  con- 
veyed the  premises  fronting  on  Broadway,  by  metes 
and  bounds,  in  fee,  subject  only  to  ihe  conditions  of 
the  mortgage,  and  that  it  contained  no  reservation 
either  of  a  right  or  way,  or  of  any  other  right  in  favor 
of  any  of  the  other  premises  retained  by  SpoffoJd  ; 
and  as,  as  a  general  principle,  no  reservation  is  implied 
in  a  grant,  it  would  seem  to  follow,  that  the  rights  now 
claimed  are  not  well  founded. 

Thus  in  Burr  v.  Mills  (21  Wend.  290),  where  a  man 
had  conveyed  without  reservation  part  of  a  tract  of 
land,  which  was  at  the  time  flowed  by  a  mill-dam, 
belonging  to  him,  and  had  retained  the  other  part  on 
the  stream  below,  it  was  held  that  his  right  to  continue 
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to  flow  the  land  conveyed  was  gone.  Cowen,  J.,  states 
the  principle  as  follows :  "  After  having  sold  the  land 
absolutely,  Nathaniel  Burr,  the  testator,  had  no  right 
of  flowing  left,  which  he  could  devise  to  his  foixr  grand- 
children. It  can  make  no  difference  that  there  was 
then  a  dam  built  which  flowed  this  land.  If  a  man 
convey  land  which  is  covered  by  his  mill  pond,  with- 
out any  reservation,  he  loses  his  right  to  flow  it. 
There  is  no  room  for  implied  reservation.  A  man 
makes  a  lane  across  one  farm  to  another,  which  he  is 
accustomed  to  use  as  a  way ;  he  then  conveys  the 
former,  without  reserving  a  right  of  way  ;  it  is  clearly 
gone.  A  man  cannot,  after  he  has  absolutely  conveyed 
away  his  land,  still  retain  the  use  of  it  for  any  purpose, 
without  an  express  reservation.  The  flowing  or  the 
way  are  but  modes  of  use,  and  a  grantor  might  as  well 
claim  to  plow  and  crop  his  land.  If  the  mill  had 
been  first  sold  by  Nathaniel  Burr,  to  another,  it  would 
have  been  different ;  for  the  right  of  flow  would  have 
passed  to  that  other  as  an  incident,  and  could  not  then 
be  cut  off  by  the  grantor." 

The  i)laintiff3  rely,  however,  upon  the  principle 
enunciated  by  Selden,  J.,  in  delivering  the  opinion  of 
the  court  of  appeals  in  Lampman  v.  Milks,  21  JV.  F. 
505,  and  upon  the  reported  cases,  which,  it  is  claimed, 
establish  a  rule  similar  tp  that  stated  in  the  case  first 
mentioned.  Judge  Selden  says  :  "The  owner  of  real 
estate  has,  during  his  ownership,  entire  dominion  and 
control  over  its  various  natural  qualities,  and  may  dis- 
pose of  and  arrange  them  at  will.  He  may  alter  the 
natuml  distribution  of  those  qualities,  so  as  essentially 
to  change  the  relative  value  of  the  different  parts  ;  and 
may,  in  a  great  variety  of  ways,  make  one  portion  of 
the  premises  subservient  to  another.     .     .     . 

**  The  rule  of  the  common  law  on  this  subject  is  well 
settled.  The  principle  is,  that  where  the  owner  of  two 
tenements  sells  one  of  them,  or  the  owner  of  an  entire 
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estate  sells  a  portion,  the  purchaser  takes  the.tenement, 
or  portion  sold,  with  all  the  benefits  and  burdens  which 
appear,  at  the  time  of  the  sale,  to  belong  to  ir^  as  be-, 
tween  it  and  the  property  which  the  vendor  retains. 
This  is  one  of  the  recognized  modes  by  which  an  ease- 
ment or  servitude  is  created.  No  easement  exists  so 
long  as  there  is  a  unity  of  ownership,  because  the  owner 
of  the  whole  may,  atany  time,  re-arrange  the  qualities 
of  the  several  parts.  But  the  moment  a  severance  oc- 
curs, by  the  sale  of  a  part,  the  right  of  the  owner  to  re- 
distribute the  properties  of  the  respective  portions 
ceases  ;  and  easements  or  servitudes  are  created,  cor- 
responding to  the  benefits  and  burdens  mutually  exist- 
ing at  the  time  of  the  sale.  This  is  not  a  rule  for  the 
benefit  of  purchasers  only,  but  is  entirely  reciprocal. 
Hence,  if,  instead  of  a  benefit  conferred,  a  burden  has 
been  imposed  upon  the  portion  sold,  the  purchaser,  pro- 
vided the  marks  of  this  burden  are  open  and  visible, 
takes  the  property  with  the  servitude  upon  it.  The 
parties  are  presumed  to  contract  in  reference  to  the 
condition  of  the  property  at  the  time  of  the, sale,  and 
neither  has  a  right,  by  altering  arrangements  then 
openly  existing,  to  change  materially  the  relative  valae 
of  the  respective  parts." 

In  that  case  a  certain  watercourse  had  been  diverted 
into  an  artificial  channel,  thereby  freeing  from  water 
land,  which  in  thai  condition  was  sold  to  the  plaintiff, 
and  upon  which  he  had  bnUt  a  barn,  and  it  was  held 
that  neither  the  vendor,  nor  his  subsequent  grantee  of 
the  remaining  portion,  could  close  the  artificial  channel 
and  thereby  again  flood  plaintiff's  land.  It  was  a  case, 
therefore,  where  the  implication  of  the  imposition  of  a 
servitude  was  sustained,  not  in  favor  of  the  grantor,  bat 
of  the  grantee,  and  hence  it  is  evident  that  the  pix>po- 
sition  that  a  similar  implication  arises  in  favor  of  a 
grantor  and  against  a  grantee,  waa  not  involved  in  the 
decision  of  the  case  so  as  to  become  conclusive  au  thority, 


OUTERBRIDGE  «.   PHELPS.  565 


Opinion  of  Fbebditak,  J. 


and  that  j^udge  Sblden  did  not  intend  thereby  that  it 
shotild  be  applied  to  all  cases  which  by  possibility 
might  be  brought  within  its  broad  language.  In  another 
part  of  the  opinion  he  had  himself  stated  the  question 
before  him  to  be  as  follows  :  *'The  precise  question  in 
this  case  is,  whether  an  owner,  who,  by  such  an  arti- 
ficial arrangement  of  the  material  properties  of  his 
estate,  has  added  to  the  advantages  and  enhanced  the 
value  of  one  portion,  can,  after  selling  that  portion  with 
these  advantages  openly  and  visibly  attached,  volun- 
tarily break  up  the  arrangement,  and  thus  destroy  or 
materially  diminish  the  value  of  the  portion  sold." 

But  I  am  not  left  to  mere  inference  as  to  whether 
the  proi)osition  so  broadly  stated  in  favor  of  general 
reciprocity,  was  obiter  or  not,  for  in  the  later  case  of 
Butterworth  v.  Crawford  (46  N.  F.  349),  in  which  it 
was  sought  to  enforce  that  very  doctrine  under  circum- 
stances which  brought  it  directly  before  the  court,  the 
decision  of  the  case  was  carefully  placed  upon  a  differ- 
ent^point  and  the  court  expressly  announced  that  it 
did  not  propose  to*decide  the  question. 

I  am  therefore  at  liberty  to  consider  the  question 
now  before  me  as  one  which  is  open  in  this  State,  and 
which  must  be  dealt  with  upon  principle,  rather  than 
upon  authority. 

In  the  examination  of  the  doctrine  as  stated — in 
both  its  aspects— by  Judge  Selden,  in  Lampman  v 
Milks,  with  a  view  of  supporting  it  upon  principle,  the 
first  point  which  challenges  attention  is,  that  the  two 
converse  propositions  are  very  unequally  supported. 
So  far  as  it  implies  an  easement  in  favor  of  the  grantee, 
it  stands  upon  solid  ground,  viz. :  That  no  man  can  de- 
rograte  from  his  own  grant,  and  that  justice  I'equires 
that  the  grant  should  be  construed  ngainst  the  gmntor 
so  far  as  to  pass  the  privileges  affixed  by  himself  to 
the  property  conveyed.  So  far  as  it  implies  an  ease- 
ment in  favor  of  the  grantor,  these  reasons  fail,  and 
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Others  most  be  resorted  to.    But  I  cannot  see  what 
others  there  can  be,  except  strict  necessity.^ 

True,  Gale  and  Whatsly  on  Eastments  claim  that 
the  maxim  that  no  man  can  derogate  from  his  own 
grant,  thoagh  insufficient  to  account  for,  is  neverthe- 
less consistent  with  the  principle,  that  the  obligation  is 
imposed  equally  on  the  grantee  and  grantor.  But  the 
value  of  their  statement  as  an  authority  must,  of 
course,  depend  upon,  and  be  measured  by  the  number 
and  weight  of  the  cases  which  support  it. 

The  numerous  cases  cited  in  which  the  dominant 
tenement  was  first  conveyed,  and  the  implication  en- 
forced in  favor  of  the  grantee,  and  all  cases  in  which 
the  conveyance  of  both  dominant  and  servient  tene- 
ments was  simultaneous,  or  the  title  to  both  vested  sim- 
ultaneously by  operation  of  law,  as,  for  instance,  by 
descent  cast,  may,  therefore,  be  at  once  dismissed. 

This  leaves  for  special  consideration :  Nicholas  z>. 
Chamberlain,  Cro,  Jac.  121  ;  Pyer  v.  Carter,  1 
Hurls,  &  N.  916;  Da  vies  v.  Sear,  7  L.  R.  Eq.  427; 
Suffield  V.  Brown,  9  Jur.  N.  8.  999 ;  and  Hazard  v. 
Robinson,  3  Mas.  272. 

In  Nicholas  v.  Chamberlain  it  was  held,  upon 
demurrer,  *'  that,  if  one  erect  a  house,  and  build  a  con- 
duit thereto,  in  another  part  of  his  land,  and  convey 
water  by  pipes  to  the  house,  and  afterwards  sell  the 
house  with  the  appurtenances,  excepting  the  land,  or 
sell  the  land  to  another,  reserving  to  himself  the 
house,  the  conduits  and  pipes  pass  with  the  house,  be- 
cause U  is  necessary  and  quasi  appendant  thereto ; 
and  he  have  shall  liberty  by  law  to  dig  in  the  land, 
for  amending  the  pipes,  or  making  them  new,  as  the 
case  may  require." 

Davis  V.  Sear  was  a  case  of  way  by  necessity.  The 
house  conveyed  contained  an  arch  through  which  a 
paved  passage-way  ran  to  land  and  a  stable  in  the  rear. 
The  case  turned  not  only  on  the  state  and  condition  of 
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the  property,  but  also  tlie  notice  which  the  defendant 
had,  at  the  time  of  the  purchase,  and  it  was  held  that 
though  the  archway,  to  which  he  took  subject,  may  not 
then  have  been  a  way  of  necessity,  yet  being  obviously 
designed  to  be  one,  and  bound  to  become  one,  and  act- 
ually becoming  one  on  the  completion  of  apian  for  the 
erection  of  other  buildings  in  the  immediate  vicinity, 
and  then'in  process  of  erection,  a  right  of  way  was  re- 
served by  implication. 

Hazard  v.  Robinson  was  a  case  of  watercourses 
where  a  right  had  also  survived  from  a  prior  user. 

In  Pyer  v.  Carter  the  defendant's  house  adjoined 
that  of  the  plaintiff,  and  the  action  was  for  stopping  a 
drain  running  under  both  houses.  The  two  houses  had 
formerly  been  one,  and  were  converted  into  two  by  a 
former  owner,  who  conveyed  one  to  the  defendant  and 
afterwards  the  other  to  the  plaintiff.  At  the  time  of 
the  conveyances,  the  drain  existed  and  was  in  use  for 
both  houses  ;  running  first  under  that  of  the  plaintiff, 
next  under  that  of  the  defendant,  and  then  discharging 
itself  into  the  common  sewer.  It  was  proved  that  the 
plaintiCf  might  have  a  drain  direct  from  his  house  into 
the  common  sewer,  and  it  was  not  proved  that  the  de- 
fendant at  the  time  of  his  purchase  knew  of  the  posi- 
tion of  the  drain.  It  was  laid  down  by  the  court  that 
where  the  owner  of  two  or  more  adjoining  houses  con- 
veys one  to  a  purchaser,  such  purchaser  will  be  entitled 
to  all  the  benefit  of  all  the  drains  from  the  house,  and 
subject  to  all  the  di-ains  ^'necessarily  used"*  for  the 
enjoyment  of  the  adjoining  house,  and  that  too  without 
any  express  reservation  or  grant,  inasmuch  as  the 
purchaser  takes  the  house  '^as  it  is,"  and  that  the 
question  as  to  what  is  necessarily  used,  depends  upon 
the  state  of  things  at  the  time  of  the  conveyance,  and 
as  matters  then  stood  without  alteration.  Watson,  B., 
said :  ^'  We  think  that  the  amount  to  be  expended  in 
the  alteration  of  the  drainage,  or  in  the  constructing  of 
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a  new  sydtem  of  drainage,  is  not  to  be  taken  into  con- 
sideration, tor  the  meaning  of  the  word  '  necessity ' 
in  the  cases  above  cited  and  in  Pinnington  v.  Galland 
(9  ExcJt.  1),  is  to  be  understood  the  necessity  at  the 
time  of  the  conveyance,  and  as  matters  then  stood, 
without  alteration,  &c.,  &c." 

This  case  has  been  mnch  discitssed  and  criticised, 
and  in  Washburn  on  Easements  (2  ed.  p.  68)  the 
learned  author,  after  reviewing  the  cases  on  this  sub- 
ject, states  that  he  considers  the  doctrine  of  Pyer  v. 
Carter  confined  to  cases  where  a  drain  is  necessary  to 
both  hoDses,  and  the  owner  makes  a  common  drain  for 
both,  and  this  arrangement  is  apparent  and  obvious 
to  an  observer.  In  Butterworth  tj.^Crawford  (46  N.  Y. 
349),  Rapallo,  J.,  in  delivering  the  unanimous  opinion 
of  the  court  of  appeals,  approves  of  the  conclusion 
reached  by  Prof.  Washburn,  and  adds :  ''If  Pyer  v. 
Carter  goes  further  than  that,  or,  at  all  events,  if  it 
applies  to  cases  where  there  is  no  apparent  mark  or 
sign  of  the  drain,  it  is  not  in  accordance  with  the  cur- 
rent of  the  authorities." 

In  Suffield  v.  Brown  (9  Jur.  N.  8.  999),  the  owner 
of  a  dock  adjoining  a  wharf,  claimed  as  an  easement 
that  the  bowsprits  of  vessels  in  the  dock  might  project 
over  the  wharf.  The  master  of  the  rolls  had  granted 
an  injunction  on  the  ground  that  the  wharf  and  the 
dock  had  been  once  owned,  and  so  used,  together,  by 
the  common  grantor  of  both  parties. 

But  Lord  Chancellor  Westerburt,  in  1864  (10  Jur. 
N.  S.  Ill)  reversed  the  decree,  declaring  the  law  on 
this  branch  of  the  case  in  the  following  language : 
"Assuming  that  the  vendor  had  been  in  the  habit, 
during  his  joint  occupation  of  both  proj^erties,  of 
making  the  coal  wharf  subservient  in  any  way  to  the 
purposes  of  the  dock,  one  would  suppose  that  the 
right  to  do  so  was  cut  oflP  and  released  by  the  necessary 
operation  of  an  unqualified  sale  and  conveyance  of  the 


OUTERBRIDGB  t.  PHELPS.  669 

Opinion  of  Frsedman,  J. 

snbservient  property.  It  seems  to  be  more  reasonable 
and  just  to  hold  that,  if  the  grantor  intends  to  reserve 
any  right  over  the  property  granted,  it  is-  his  duty  to 
reserve  it  expressly  in  the  grant,  rather  than  to  limit 
and  cnt  down  the  operation  of  a  plain  graqt  (which  is 
not  pretended  to  be  otherwise  than  in  conformity  with 
the  contract  between  the  parties)  by  the  fiction  of  an 
implied  reservation." 

In  the  course  of  his  opinion  the  learned  lord  chan- 
cellor declares  that  Pyer  v.  Carter  is  not  good  law,  so 
far  as  it  seems  to  establish  an  implied  reservation 
against  a  man^s  own  grant,  and  he  also  repudiates  the 
doctrine  asserted  by  Gale  &  Whately^  viz.  :  that  the 
obligation  is  imposed  equally  on  the  grantee  and  the 
grantor,  and  that  it  is  immaterial  which  of  the  two 
tenements  is  first  granted,  whether  it  be  the  quasi- 
dominant  or  quasiservient  tenement,  in  the  following 
language  :  "But  I  cannot  agree  that  the  grantor  can 
derogate  from  his  own  absolute  gi'ant,  so  as  to  claim 
rights  over  the  thing  granted,  even  if  they  were  at  the 
time  of  the  grant  continuous  and  apparent  easements 
enjoyed  by  an  adjoining  tenement  which  remains  the 
property  of  the  grantor." 

Thus  Snflield  v.  Brown,  as  finally  decided  by  the 
lord  chancellor,  is  in  perfect  harmony  with  Burr  v. 
Mills  (21  Wend,  292),  already  referred  to,  and  consist- 
ent with  the  point  actually  decided  in  Lampman  v. 
Milks  (21  N.  Y.  505),  and  although  subsequently,  in 
Davies  v.  Sear  (7  L.  li.  Eq.  C,  427,)  the  same  master  of 
the  rolls  (Lord  Romillt)  who  had  originally  granted 
the  injuncti(m  in  Suffield  v.  Brown,  repeated  the  asser- 
tion that  it  is  immaterial  whether  the  dominant  or  the 
servient  tenement  is  conveyed  first,  it  is  evident  that  his 
assertion  cannot  override  the  direct  decision  of  the  lord 
chancellor,  his  superior,  which  remains  unreversed. 
Besides,  as  already  shown,  Davies  v.  Sear  went  upon 
the  question  of  the  way  being  a  way  of  necessity. 
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The  next  point  to  be  considered  is,  that  all  ease- 
ments  and  servitudes  do  not  stand  apon  the  same  foot- 
ing. 

In  Lampman  v.  Milks  {supra)  SELDErr,  J.,  says : 
''  It  is  not  every  species  of  easement  which  passes  as  a 
matter  of  course  by  the  conveyance  of  one  of  two  tene- 
ments, or  part  of  a  single  tenement,  by  the  owner  of 
botli  Or  the  Whole.  Easements,  or  servitudes,  are  divi- 
ded by  the  civil  code  of  France  into  continuous  and  dis- 
contiauous.  Continuous  are  defined  to  be  those,  of 
which  the  enjoyment  is,  or  may  be,  continual,  without 
the  necessity  of  any  actual  interference  by  man  ;  as  a 
water-spout,  or  right  to  light  or  air.  Discontinuous  are 
those,  the  enjoyment  of  which  can  be  had  only  by  the 
interference  of  man ;  as  rights  of  way,  or  a  right  to 
draw  water. 

"  Servitudes  are  also  divided,  by  the  same  code,  into 
'apparent'  and  '  non-apparent.'  The  analogy  between 
the  common  law  and  the  French  code,  in  this  respect, 
would  seem  to  indicate,  as  suggested  by  Messrs.  G-aleA 
Whately,  a  common  origin.  The  substance  of  those 
divisions  may  be  distinctly  traced  in  the  common  law 
cases ;  and  it  will  be  found  that  those  easements  which, 
according  to  this  classification,  are  termed  discoittmu- 
ous^  pass  uix)na  severance  of  tenements  by  the  owner 
only  when  they  2iv^  ahsoliUely  necessary  to  the  enjoy- 
ment of  the  propert J'  conveyed.  Gale  &  Whately,  after 
stating  the  grounds  upon  which  easements  are  held  to 
pass  in  such  cases,  says  :  '  This  I'easoning  applies  to 
those  easements  only  which  are  attended  by  some  al- 
teration which  is,  in  its  nature,  obvious  and  permanent ; 
or,  in  technical  language,  to  those  easements  only  which 
are  apparent  and  continuous ;  understanding,  .by  ap- 
parent signs,  not  those  which  must  necessarily  be  seen, 
by  those  which  may  be  seen  or  known,  on  a  careful  in- 
spection by  a  person  ordinarily  conversant  with  the 
subject'  {Oale&  WJtatdy  ofi  Easements^  AO)^ 
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Of  course,  a  right  of  way  may,  in  an  exceptional  case, 
especially  if  indicated  by  an  artificial  structure  of  a  per- 
manent character,  constitute  an  apparent  and  continu- 
ous easement.  But  as  a  general  rule,  rights  of  way  are 
in  their  nature  discontinuous  and  non-apparent,  unless 
strictly  and  obviously  necessary,  and  the  distinction 
betweenrights  of  way  and  other  easements  which  from 
their  nature  may  be  deemed  necessary,  is  therefore  rec- 
ognized by  many  cases,  including  Lampman  v.  Milks. 

For  these  reasons,  and  the  further  one  that  a  right  of 
.way  arises  only  from  the  effect  of  the  grant  or  reserva- 
tion of  the  land  itself,  provided  there  is  no  other  way 
of  access  to  the  same,  it  has  always  been  held,  and  the 
law  seems  to  be  now  settled  beyond  controversy,  that, 
in  the  language  of  the  court  in  McDonald  v.  Lindall : 
"The  right  of  way  from  necessity  over  the  land  of 
another  is  always  of  strict  necessity^  and  this  necessity 
must  not  be  created  by  the  party  claiming  the  right  of 
Avay .  It  never  exists  where  a  man  can  get  to  his  prop- 
erty through  his  own  land.  That  the  way  through  his 
own  land  is  too  steep  or  too  narrow,  does  not  alter  the 
case.  It  is  only  where  there  is  no  way  through  his  own 
land  that  the  right  of  way  over  another  can  exist. 
That  a  person  claiming  a  way  of  necessity  has  already 
one  way,  is  a  good  plea,  and  bars  the  plaiutiflE"  (Mc- 
Donald V,  Lindall,  BHawle,  492 ;  Stuyve^ant  v.  Wood- 
ruff, 1  Zab.  113  ;  Pelters  v.  Humphreys,  3  O.  E,  Oreen, 
260).  Or,  as  stated  by  another  class  of  cases,  a  right  of 
way  exists  only  where  the  person  claiming  it  has  no 
other  means  of  passing  from  his  estate  into  the  public 
street  or  road  (Gayetty  v.  Bethune,  14  Mass.  49 ; 
Grant  v.  Chase,  17  Id.  443  ;  Smyles  v.  Hastings,  22  N. 
.  r.  217 ;  Collins  v.  Prentice,  16  Conn.  39 ;  Hyde  t. 
Jamaica,  27  Vt.  443). 

Nor  would  the  rights  of  a  grantor  be  any  mom  ex- 
tensive or  different,  though  by  the  terms  of  his  deed  he 
reserved  to  himself  *'a  way  of   necessity"  (Viali  v. 
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Carpenter,  14  Qray^  126) ;  and  WdBhhwrn  on  Ease- 
merits  shows  by  quite  an  array  of  authorities  that  the 
right  of  way  of  necessity  is  so  limited  in  respect  to  its 
duration,  that,  though  it  remains  appurtenant  to  the 
land  in  favor  of  which  it  is  raised,  so  long  as  the  owner 
thereof  has  no  other  mode  of  access,  yet  the  moment 
the  owner  of  such  a  way  acquires,  by  purchase  of  other 
land  or  otherwise,  a  way  of  access  from  a  highway  over 
his  own  land  to  the  land  to  which  the  vray  belongs,  the 
way  of  necessity  is  at  an  end ;  or,  in  other  words,  a 
way  of  necessity  ceases  as  soon  as  the  necessity  ceases. 

From  the  examination  so  far  made,  which  included 
many  cases  which  I  do  not  deem  it  necessaiy  to  men- 
tion specifically,  I  am  satisfied  that  the  true  rule  of  law 
is  as  follows  :  Where  the  owner  of  two  or  more  tene- 
ments sells  one  of  them,  or  the  owner  of  an  entire  es- 
tate sells  a  portion,  the  purchaser  takes  the  tenement  or 
portion  sold,  with  all  the  benefits  which  appear,  at  the 
time  of  tbe  sale,  to  belong  to  it,  as  between  it  and  the 
property  which  the  vendor  retains.  But  no  burden  or 
servitude  can  be  imposed  by  the  vendor  upon  the  tene- 
ment, or  portion  sold,  in  favor  of  the  property  retained 
by  him  in  derog  ition  of  his  grant,  without  a  reservation 
expressed  in  the  grant,  unless  an  apparent  sign  of  ser- 
vitude exists  on  the  part  of  the  tenement,  or  portion, 
sold,  in  favor  of  the  property  retained,  and  the  ease- 
ment claimed  is  strictly  necessary  to  the  enjoyment  of 
the  property  retained.  In  the  latter  case  visibility  and 
strict  necessity  must  both  concur,  as  in  the  case  of  a 
party  wall,  and  especially  in  the  case  of  a  claim  of  right 
of  way. 

The  rule  being  as  stated,  the  plaintiffs  cannot  suc- 
ceed upon  this  motion.  Not  only  was  there  no  reser- 
vation, but  it  also  clearly  appears,  and  on  their  own 
showing,  that  access  can  be  had  to  the  buildings  re- 
tained by  Spofford,  and  through  them  to  their  offices, 
from  Morris  street ;  and  also  that,  at  a  comparatively 
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small  expense,  additional,  direct  and  perfectly  abun- 
dant communication  between  said  sti^eet  and  their  of- 
fices can  be  established  by  the  construction  of  an  inte- 
rior staircase  from  the  ground  floor  to  the  second  floor 
of  the  bailding  in  which  the  said  offices  are  situated. 
In  view  of  these  facts  tl^e  right  of  way  claimed  did  not 
spring  into  life  upon  the  severance  of  Spofford's  prop- 
erty in  favor  of  the  property  retained  by  him,  and  the 
plaintiffs  can  claim  no  such  right. 

The  element  of  necessity  being  wanting,  it  is  not 
enough  that,  as  claimed  by  the  plaintiffs,  apparent 
signs  of  servitude  existed  at  the  time  of  the  execution 
of  the  Albert  and  Hickman  mortgage.  Nor  is  it  nec- 
essary to  determine  whether  such  signs  as  did  exist, 
really  constituted  apparent  signs  of  servitude,  within 
the  rule  laid  down  by  the  authorities,  or  were  just  as 
insufficient  to  create  an  apparent  easement,  as  the  gate 
was  held  to  be  in  Stuyvesant  v.  Woodruff  (1  Zab.  133), 
or  the  carriage  way  in  Pheysey  v.  Vicary  (10  M.  &  W. 
484),  or  the  alley-way  in  Felters  v.  Humpheys  (3  C. 
B.  Green  [K  J'.]  260). 

The  right  claimed  to  affix  and  maintain  signs  upon 
the  Broadway  front  of  defendant's  building,  if  not  still 
more  indefensible,  stands  upon  the  same  footing  as  the 
right  of  way  claimed,  even  when  considered  as  an  inde- 
pendent right,  and  not  merely  as  one  which  is  inci- 
dental as  a  guide  to  an  existing  right  of  way.  If  it 
survived  a  severance,  it  would,  as  tenants  would  move 
into  or  out  of  the  buildings  retained  by  Spofford, 
necessitate  a  periodical  putting  up  and  taking  down  of 
signs  of  various  forms,  sizes  and  appearances,  and  con- 
sequently involve  often  recurring  changes  in  the  ap- 
pearance of  the  front  itself.  This  the  law  would 
permit,  even  in  case  of  a  general  reservation,  only  upon 
proof  that  the  burden  upon  the  servient  estate  was  not 
increased  thereby  beyond  the  extent  reserved.    And  in 
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the  absence  of  a  reseiration  it  can  be  sustained  only 
upon  proof  of  strict  necessity  as  well  as  visibility. 

Bat  I  cannot  see  how,  in  a  case  like  the  present,  it 
can  be  said  that  the  existence  of  the  right  claimed  is 
necessary  to  the  enjoyment  of  the  demised  premises. 
The  plaintiflTs  tenement  is  bounded  by  its  four  walls, 
and  though  for  the  transaction  of  their  business 
therein  it  may  be  more  advantageous,  or  even  neces- 
sary, that  the  premises  occupied  by  them  should 
appear  to  be  Broadway  property,  yet  such  a  require- 
ment on  the  part  of  their  business  does  not  in  any 
legal  or  proper  sense  constitute  a  necessity  for  the 
proper  enjoyment  of  the  premises.  Matters  necessary 
for  the  proper  enjoyment  of  demised  premises,  and 
matters  necessary  for  the  profitable  transaction  of  a 
certain  business  therein,  are  altogether  different  things. 
Between  landlord  and  tenant  no  contract  or  warranty 
on  the  part  of  the  landlord,  that  the  premises  demised 
shall  be  or  continue  fit  for  the  tenant's  business,  is  ever 
implied  from  the  mere  fact  of  letting.  None  can  there- 
fore be  implied  against  Spofford,  from  the  mere  fact 
that  he  rented  to  the  plaintiflfs  the  offices  occupied  by  the 
them.  How  then  can  such  an  implication  arise  against 
the  defendant,  whose  position  is  still  stronger  ?  If  the 
plaintiffs  stand  so  much  in  need  of  premises  fit  for  the 
purposes  of  business  usually  transacted  on  Broadway, 
they  should  be  left  to  secure  them  directly. 

Upon  the  whole  case,  therefore,  it  clearly  appears 
that  the  plaintiffs,  as  tenants  whose  rights  are  in  all 
respects  subsequent  and  subject  to  those  acquired  by 
the  defendant  under  the  sale  of  foreclosure,  possess  no 
right  of  easement,  or  any  other  right  sufficient  to  main- 
tain the  action  against  the  defendant,  and  that,  if 
Spofford  expressly  contracted,  but  failed,  to  give  them 
any  such  right,  their  remedy  is  against  Spofford  per- 
sonally. Having  reached  that  conclusion  in  the  course 
of  the  examination  already  made,  it  is  unnecessary  to 
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ooHsider  the  farther  poiat  pressed,  and  argned  vrith 
great  ability  on  the  part  of  the  defendant,  that  the 
qnestion  involved  in  this  motion  is  res  d^'vdicata 
between  the  parties  by  reason  of  the  decision  of  the 
supreme  court  by  which  the  defendant  was  compelled 
to  complete  his  purchase. 

The  motion  of  the  plaintiffs  for  the  continuance  of 
the  injunction  should  be  denied,  and  the  preliminary 
injunction  dissolved,  with  $10  costs. 
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Opinion  of  Van  Vorst,  J. 


MEMORANDUM    CASES. 


THE  PARMER'S  AND  MECHANIC'S  NATIONAL 
BANK  OP  BUFFALO,  Plaintiff  and  Re- 
spondent, tj.  JOSEPH  M.  HAZELTINE,  et  al., 
Defendants  and  Appellants.* 

Before  Van  Vorst  and  Speib,  J  J. 

Decided  March  8,  1879. 

Appeal  by  defendants  from  judgment  and  order 
denying  motion  for  new  trial  on  the  minates. 

C.    Van  Santvoordy  attorney,  and  of  counsel,  for 
appellants. 

FitJiian  <fe  Glark^  attorneys,  and  Freeman  J.  Fithr 
tan,  of  counsel,  for  respondent. 

Van  Vorst,  J.,  wrote  for  affirmance  with  costs, 
holding  in  substance: — ^This  case  involves  the  same 
principles  as  are  presented  in  Parmer's  &  Mechanic's 
National  Bank  of  Buffalo  v.  Logan,  74  iV^.  Y.  508,  and 
in  Parmer's  &  Mechanic's  National  Bank  of  Buffalo  v. 
Atkinson,  Id.  687.  The  points  urged  by  counsel  for 
appellants  are  fully  answered  by  the  o{)inions  in  those 
cases.     The  maxim,  nemo  dat  quod  nan  habet^  applies. 

Speir,  J.,  concurred. 

*  DocisioD  in  this  case  affirmed  by  the  court  of  appeals,  September 
16,  1S79;  see  9  i^.  F.  WeMy  Dig,  8;  also  see  43  Super.  CL  546. 
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ELI  AS  PON  VERT,  Plaintiff  and  Respondent,  v. 
AUGUST  BELMONT,  Defendant  and  Appel- 

LANT.  , 

Before  Van  Vorst  and  Speib,  JJ. 

Decided  March  3,  1S79. 

Appeal  by  defendant  from  judgment  entered  on 
report  of  referee. 

Joseph  Larocquey  for  appellant 

y.  S  Laic  re  ace  y  for  respondent. 

Van  VoiiST,  J.,  wrote  for  affirmance  with  costs, 
holding  substantially,  as  follows: — ^The  justice  of  the 
l)laiiiriff  .s  claim  has  been  established  by  the  general 
tprni  of  this  court  in  Ponvert  tj.  Belmont  (42  Super.  CL 
t)\\\ '.  The  erior  of  the  referee  on  the  farmer  trial  has 
boon  coi'iected  on  the  new  trial ;  in  other  respects,  the 
juQ.^inenr  U  as  it  was  before.  Appellant's  exceptions 
to  lulinpjs  of  referee  do  not  call  for  interference  with 
jud;:cmont. 

Speiu,  J.,  concurred. 


WILLIAM  tF.  BURNETT,  Plaintiff  and  Respond- 
ent, V.  C.  BROWN  SNYDER,  Impleaded,  &c., 
Defendant  and  Appellant.    (Action  No  1.) 

L  PAnTNErSITIP. 

1.    Vv'UAiWri.I   CONSTITUTE. 

{a)  An  ji'rnciiiont  was  made  between  several,  that  certain  of  their 
number  ^!.r)iiUl  be  named  as  copartners  in  partnership  arti(  \r\ 
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and  that  the  others  should  have  a  certain  proportion  of  the 

interest  of  certain  of  those  so  named,  which  agreement  ww 

carried  into  effect. 

EM, 

it  appearing  that  it  was  the  mutual  desire  of  all  that  those 

not  named  in  the  articles  should  be  interested  as  partiiei%-  and 

that  it  was  their  common  opinion  that  the  interest  of  the  firm 

would  be  best  subserved  by  those,  not  to  be  named  in  the 

articles,  not  appearing  to  the  world  to  be  partners ;  and  it  also 

appearing  that  the  aboire  mode  was  adopted  to  accomplish 

the  d^siied  result: 

THAT 

it  was  the  intent  of  all  the  parties,  including  Snyder,  that  he 
should,  as  between  themselves,  have  the  interest  of  a  part- 
ner; and  that  the  form  of  the  written  contiacts  drawn  and 
executed  could  not  prevent  the  liability  of  a  partner  attach- 
ing to  Snyder,  as  between  him  and  third  persoBS  dealing  with 
the  firm,  while  this  relation  existed. 
1.  Bub-partnership.    Such  an  arrangement  does  not  prtaent 
a  ease  where,  after  the  firm  is  formed,  one  partner  forms 
a  sub-partnership,  which,  when  it  becomes  known  to  the 
others,  is  neither  approved  nor  disapproved  of  by  them,  oi 
was  the  ease  m  BarnUt  v.  Snyder,  48  If.  F.  Super.  Ot.  288. 

n.  lhhtation,  statute  of. 

1.  Patmbnt  on  account  by  one  partner  after  firm  hss  gone  into 
liquidation. 

(a)  Effect  on  another  partner, 
1.  S.,  being  liable  for  the  debts  of  a  firm,  whether  as  a  part- 
ner inter  set>e  or  quoad  third  persons,  after  the  firm  went 
into  liquidation,  gave  to  a  partner  of  tlie  firm  am  amount 
of  money,  to  be  applied  by  him  towards  the  iwyment  of 
the  debts  of  the  firm,  such  partner  agreeing  to  psy  the 
debts  in  full ;  each  partner  made  a  part  payment  on  a  claim 

against  the  firm. 

Held, 

sufficient  to  take  the  case  out  of  the  statute  of  limitations 

as  to  S. 
1.  This,  though  the  daimant  may  htue  reoeived  no  pari 
of  the  identical  money  furnished  by  S, ;  and  though 
the  ichoU  of  the  money  so  furnished  may  hate  leen  ap* 
plied  to  the  payment  of  other  firm  liabilities  before  any 
payment  on  the  claims  in  suit. 

2.  RSBXDENCB. 

(a)  Remarks  of  referee  on. 
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Before  Gubtts,  Ch.  J.,  Sedgwick  and  Freed  van,  J  J. 

Detdded  March  8,  1879. 

This  action  was  brought  against  C.  Brown  Snyder, 
as  partner  in  the  firm  of  Strang,  Piatt  &  Co.,  to  recover 
an  indebtedness  doe  plaintiff  from  that  firm.  The 
principal  questions  involved  were  whether  he  was  liable 
as  a  partner,  and  whether  the  claim  was  not  barred  by 
the  statute  of  limitations. 

Strang,  Piatt,  Ryley,  Sexton  and  Snyder  being 
mutually  desirous  that  Sexton  and  Snyder  should  be 
interested  as  partners  in  two  firms  to  be  formed,  one 
to  do  business  at  New  York  under  the  name  of  Strang, 
Piatt  &  Co.,  and  the  other  to  do  business  at  Boston, 
under  the  name  of  George  W'.  Ryley  &  Co.,  and  being 
of  the  common  opinion  that  the  interest  of  the  firms 
would  be  best  subserved  by  Sexton  and  Snyder  not 
appearing  to  the  world  to  be  partners,  adopted  a  mode 
to  accomplish  the  desired  result,  which  mode  was  the 
preparation  and  execution  of  articles  of  copartnership 
to  be  signed  by  Strang,  Piatt,  and  Ryley,  in  which 
they  alone  were  named  as  partners,  and  that  Sexton 
should  have  half  of  the  interest  of  Piatt,  and  Snyder 
have  half  of  Ryley' s  interest ;  separate  agreements  to 
be  entered  into  between  Sexton  and  Piatt  and  between 
Ryley  and  Snyder.  Under  the  terms  of  the  formal 
partnership,  Strang  had  one-fifth,  Piatt  two-fifths,  and 
Ryley  two-fifths.  Sexton  had  one  of  Piatt's  two-fifths, 
Snyder  had  one  of  Ryley' s  two-fifths.  They  each  had 
a  fifth  interest. 

In  1864,  Sexton's  interest  ceased,  his  part  of  the  ac- 
crued profits  were  transferred  by  him  to  Snyder,  to 
pay  some  indebtedness  of  his  to  Snyder,  and  then  a 
new  agreement  by  parol  was  made  between  Strang, 
Piatt,  Ryley  and  Snyder,  by  which  the  business  was  to 
be  continued  as  previously,  and  that  Piatt  should  have 
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one-fourth,  Strang  one-fourth,  and  Ryley  one-half  of 
the  profits,  and  that  Snyder  should  have  one  of  By  ley's 
quarters,  thus  giving  each  of  the  four  a  quarter  of  the 
profits. 

Ryley  died  in  June,  1867.  Pursuant  to  agreement  Ihv 
tween  Mr.  Piatt,  Mr.  Strang,  Mr.  Snyder,  and  the  admin- 
istratrix and  administrator  of  Ryley,  the  business  was 
continued  until  December  31,  1869,  or  January  1, 1870. 

A  new  firm  was  then  formed,  under  the  same  firm 
name,  to  continue  and  transact  the  same  business.  In 
that  firm  Snyder's  interest  was  continued,  he  having  a 
share  of  the  interest  of  Ammon  Piatt  and  of  Strang 
therein.  That  was  dissolved  in  or  about  the  following 
April  by  the  death  of  Ammon  Piatt.  A  new  firm  was 
then  formed,  commencing  about  May  1, 1870,  under  the 
same  firm  name,  to  continue  and  transact  the  same 
business,  and  Snyder  was  also  interested  in  the  business 
and  profits  of  that  firm.  «That  continued  until  it  went 
into  liquidation. 

In  1874,  it  became  necessary  to  provide  means  to  pay 
the  debts  of  the  three  firms,  and  more  especially  of 
firms  No.  1  and  No.  2. 

A  summary  statement  of  the  aggregate  amount  of 
the  liabilities  of  the  three  firms  was  furnished  by  Strang 
to  Snyder,  being,  as  then  stated,  about  $104,000.  The 
liabilities  proved  to  be  somewhat  larger,  by  reason  of 
losses  accruing  on  leases  taken  in  Boston.  After  dis- 
cussion and  consideration,  Snyder  furnished  to  Strang 
$60,000  in  funds  and  credits,  to  be  applied  by  him  in 
paying  the  liabilities  of  these  three  firms,  and  Straii,; 
agreed  with  Snyder  to  pay  them  in  fall.  Under  rhi.s 
arrangement  Strang  paid  to  the  plaintiflf,  October  V\ 
1874,  on  account  of  what  Strang,  Piatt  &  Co.  owed  t!  ^ 
plaintiflf,  the  sum  of  $5,141.31. 

Upon  the  question  of  the  statute  of  limitations  the 
•  referee  held : 
]      ^^  This  payment  of  $5,141.31,  on  account  of  the  debt 
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owing  tO'the  plaintiff,  operates  to  prevent  the  debt 
being  barred  by  the  statute  of  limitations.  It  was  not 
only  made  by  the  consent  and  authority  of  Snyder,  bat 
it  would  have  been  a  breach  of  faith  on  the  part  of 
Strang  if  he  had  not  applied  the  $60,000  in  payment  of 
debts  owing  by  the  firm,  or  had  not  paid  that  amount 
by  reason  of  having  received  that  sum.  I  do  not  think 
the  fact  that  the  plaintiff  may  have  received  no  part  of 
the  identical  $50,000,  furnished  by  Snyder,  or  that 
Strang  may  have  actually  paid  $50,000  of  the  firm's 
liabilities  before  he  paid  to  the  plaintiff  the  $6,141.31, 
affects  the  question  of  the  force  and  effect  of  this  pay- 
ment, as  a  part  payment  on  account.  It  was  a  part  of 
the  agreement  between  Strang  and  Snyder  that  Strang 
should  pay  not  only  a  part,  but  the  whole  of  each  debt. 
And  in  making  such  payments,  Strang  did  what  Snyder 
not  only  required  he  should  do,  but  required  him  to 
contract  that  he  would  do.'' 

The  referee  reported  in  favor  of  plaintiffs.  Upon 
his  report  judgment  was  entered ;  and  defendant,  Sny- 
der, appealed. 

WiUon  &  WaUiSj  attorneys,  an4  of  counsel,  for 
appellant. 

Martin  &  Smithy  attorneys,  and  A.  P.  Whitehead^ 
of  counsel,  for  respondent. 

Per  Cubiah.— The  judgment  should  be  afllrmed, 
on  the  opinion  of  the  referee. 
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WILLIAMS.  BURNETT,  Plaintiff  and  RmvoifD- 
SNT,  t>.  C.  BROWN  SNYI>ER,  Defendant  and 

Appellant.    (AonoN  No.  3.) 

Trial.— Objkctions,  when  to  be  taxbx. 

In  this  caae  the  objection  that  no  denutnd  had  been  prevedi  was 
not  raised  at  the  trial,  but  the  existence  of  the  fact,  if  material, 
seems  to  have  been  assumed  by  all  parties,  and  by  the  referee. 

The  defendant,  on  filing  exceptions  to  the  report,  sought  to  raise 
the  point  after  the  final  disposition  of  the  issues.  Meld,  that,  as 
the  objection  was  capable  of  being  obviated  by  proof,  if  it  had 
been  taken  at  the  proper  time,  it  should  hare  been  distinctly 
taken  at  the  trial.  Not  having  been  taken  then  and  there,  it  is 
not  available  on  appeal. 

Before  Cctbtis,  Ch.  J.,  and  Sedowiok  and  Fjeubbd- 

HAN,  JJ. 
Decided  March  8, 1879. 

Appeal  from  jadgment  in  favor  of  plaintiff,  enteredi 
'iiI>on  the  report  of  a  referee. 

Wilson  &  Wallis^  attorneys,  and  WiUiam  O.  Wih 
soUy  of  counsel,  for  appellants. 

Martin  &  Smithy  attorneys,  and  Aaron  P.  White- 
head^ of  counsel,  for  respondent. 

Freedman,  J.,  wrote  for  aflSrmano^  with  costs, 
holding  as  above ;  and  as  to  all  other  questions  con- 
curring  with  the  views  of  the  referee. 

SED0W7CK,  J.,  concurred. 
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DAVID  WOOLP,  Plaiittiff  and  Resfokpeict,  ©. 
AARON  JACOBS,  Ixpleadsp  with  anothbb, 

DeFENDAITT  AKD  APFEIiLANT. 

n.  Attornet^s  liek. 
..!•  Attachment  for  eontempt. 

(<0  LiVN  PF  ATTORNBT  UPON  KDIB  I1CF06BD  9T  IfJUlBABT  07  AT- 
TAOKMBlf  T  PBOTBCTBD^ 

4  • 

Before  Van  Yobst  and  Spsus^  JJ. 

■ 

Decided  March  8,  1870. 

This  was  a  motion  to  vacate  a  warrant  of  attach- 
ment issned  against  defendant,  Jacobs,  committing 
him  to  jail  for  thirty  days,  for  a  contempt  of  court  in 
violating  an  injunction  contained  in  an  order  for  his 
examination  as  a  judgment  debtor,  issued  after  execu- 
tion returned,  by  trans/err  in  ff  certain  of  his  property, 
and  fining  him  $2,740.54,  and  ordering  him  to  stand 
committed  until  said  fine  should  be  paid. 

From  the  face  of  the  warrant  it  appeared  that  this 
sum  of  $2,470.54  was  composed  as  follows  :  $2,068.69, 
part  of  the  amount  remaining  due  on  the  judgment; 
$252.25,  costs  of  expenses  of  the  proceedings  to  punish 
for  contempt ;  $250,  counsel  fees  in  such  proceedings ; 
it  also  appeared  that  the  property  transferred  was  of 
the  value  of  $2,068,29. 

The  warrant  was  issued  December  17,  1874.  Upon 
the  motion  it  appeared  that  plaintiff,  after  the  issuing 
of  the  warrant,  assigned  the  judgment,  and  that 
the  assignee  had  satisfied  it  of  record,  and  that,  at  the 
time  of  the  assignment,  plaintiff,  for  the  consideration 
ef  $1«  released  the  defendant,  Jacobs,  from  the  fine 
and  all  liability  by  virtue  thereof ;  it  also  appeared  that 
the  defendant  had  been  actually  imprisoned  under  the 
warrant  for  over  thirty  days. 
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It  also  appeared  that  the  costs  and  allowance  x^^l 
in  the  judgment  amounted  to  $2,779.49;  tbnt  plui?  :iii  s 
attorney  had  expended  large  sums  of  money  foi-  dis- 
bursements, and  had  been  paid  nothiiifr,  t*irlu*T'  on 
account  of  his  disbursements  or  of  his  vservices ;  and 
that  plaintiflPs  attorney  served  a  notice  of  lien  on  the 
judgment  and  attachment  proceedings  upon  the  defend 
ant's  attorney,  prior  to  the  aforesaid  assignment  and 
release. 

The  motion  was  denied  at  special  term.  From  the 
order  entered  on  said  denial  defendant  appealed.  Tke 
real  respondent  was  plain tiflPs  attorney. 

SamiLd  J.  CrooJcs,  counsel,  for  appellant. 

C.  Bairibridge  Smithy  counsel,  for  respondent. 

Per  Curiam. — ^The  order  must  be  affirmed  with 
costs. 


ADOLPH  E.  FLAMANT,  Plaintiff  and  Appel- 
lant, t>.  S.  W.  WOOD,  DSFENDANT  AND  RE- 
SPONDENT. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Ikckded  Mim^  8,  1879. 

Appeal  from  order  denying  plaintiff's  motion  for 
leave  to  amend  the  complaint. 

TT.  D.  HenneUj  for  api)ellants. 

E,  J.  Pattisonj  for  respondents. 

Per  CtRiAK.  —The  order  should  be  afBnned,  with 
costs. 
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BENEDICT  ESS,  Plaintiff  and  Respondent,  v. 
CLARA  ESS,  Defendant  and  Appellant. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  Ifareh  S,  1879. 

This  was  an  action  for  a  limited  divorce  on  the 
gronnd  of  crnel  treatment.  The  answer  denied  the 
allegations  of  the  complaint,  set  up  crnel  treatment  by- 
plaintiff,  and  asked  for  a  limited  divorce  in  defendant's 
favor. 

The  cause  was  tried  before  a  referee,  who  fonnd  in 
plaintiff's  favor.  Judgment  of  divorce  a  mensa  et 
thoro  in  favor  of  plaintiff,  and  awarding  him  the  cus- 
tody of  the  children,  was  entered  on  the  report. 

Per  Curiam. — The  order  and  judgment  should  be 
affirmed. 


CHAUNCEY  KILMER,  Plaintiff  and  Appellant, 

V.  SAULSBURY  L.  BRADLEY  and 

SMITH,  et  al.,  Defendants  and  Appellants. 

L  Injunction, 

1.   PROfiBCXmNO  AN  APPEAL,  INJUNCnON  AGAINST  DKNIED. 

1.  A  plaintiff  has  do  right  to  prevent  an  appeal,  unless  the  appel* 
lant  party,  in  a  formal  and  effective  way,  surrenders  to  the 
plaintiff  his  right  to  appeal. 

2.  If  there  is  any  good  reason  to  question  the  validity  of  an  ap- 
peal, it  should  be  done  by  motion  in  the  action  in  which  the 
appeal  is  taken. 

8.  The  facts,  that  the  interests  of  another  defendant  will  be  pro- 
moted by  the  appeal,  and  that  such  other  defendant  is  aiding 
in  its  prosecution,  will  not  justify  an  injunction,  whatever  may 
be  the  status  of  such  other  defendant,  as  to  an  appeal  in  his 
.  own  behalf. 
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Before  Sedowiok  and  Van  Vorst,  JJT. 

J)0oided  March  14,  1879. « 

This  was  an  acdon  for  an  injanction  to  restrain 
defendant  Smith  and  his  attorney  from  prosecuting  an 
appeal  taken  in  an  action  between  the  plaintiff  and  de- 
fendants Bradley  and  Smith.  This  plaintiff  claimed 
that  Smith  had  expressed  a  determination  not  to  ap- 
peal, and  that  he  was  afterwards  induced  to  do  so  by 
his  co-defendant,  Bradley,  who  desired  an  appeal  to 
be  taken  to  promote  his  own  interest,  and  who  was 
aiding  in  the  prosecntion  of  Smith's  appeal. 

Judgment  passed  against  the  plaintiff,  and  he  ap- 
pealed. 

Per  Cdbiam. — We  fail  to  discover,  in  the  facts 
alleged  in  the  complaint,  any  sufficient  ground  for  this 
action.  If  there  was  any  good  reason  to  question  the 
validity  of  the  appeal  of  Smith,  it  could  have  been  well 
and  sufficiently  done  by  motion  in  the  original  action. 
But  aside  from  that,  the  defendant  Smith  had  a  legal 
right  to  appeal  from  the  judgment,  and  take  measures 
to  reverse  it  if  he  could.  He  had  also  a  legal  right  to 
have  other  attorneys  substituted  in  the  place  of  those 
who  had  formerly  served  him  to  prosecute  liis  apical. 
And  this  is  all  tbat  has  in  fact  been  done,  and  of  that 
the  plaintiff  has  no  just  ground  of  complaint.  If 
Smith,  in  his  own  mind,  had  at  any  rime  determined 
to  abandon  the  case,  he  was  not  precluded  from  revising 
his  determination,  and  perfecting  his  appeal.  The 
plaintiff  gained  no  right  to  prevent  an  appeal,  until 
Smith  formally,  and  in  an  effective  way,  surrendered 
to  the  plaintiff  his  right  to  appeal.  This  was  not  done. 
There  is  no  reason  why  Smith  or  his  attorneys  should 
be  restrained.  They  are  but  exercising  unquestionable 
legal  rights. 

If  the  interests  of  Bradley  are  promoted  by  Smith's 
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api)eal,  this  cannot  effect  his  right  to  do  what  he  has 
done.  Nor  is  the  fact  that  Bradley  is  aiding  in  the 
prosecution  of  Smith's  appeal,  so  long  as  Smith  is  pro- 
ceeding in  the  exei-cide  of  a  Iqgal  right,  any  groand  lor 
restraining  him. 

Judgment  appealed  from  afllrmed  with  costs. 


JOHN  J.  CORBETT,  Plaintiff  and  Rbspondbnt, 
V.  LOUIS  DE  COMEAU,  Defendant  and  Ap- 
pellant. 

DlBBUBSBMENT    FOR    PRINTINa — WHEN    PISORBTION   OF  COURT  AS   TO 
WnX  HOT  BB  DI8TUBBBD. 

The  defendant  herein  presented  to  the  clerk,  upon  taxation  of 
his  costs,  &c  ,  upon  a  successful  appeal,  an  item  of  $28.80  for 
printing  case  and  points,  which  was  objected  to  by  plaintiff  as 
excessive  and  unnecessary.  Defendant  presented,  in  answer, 
the  receipted  printed  bills  and  the  usual  affidavit,  and  the  clerk 
overruled  the  objection.  Plaintiff  thereupon  obtained  an  order 
to  show  cause  why  the  taxation  should  not  be  set  aside,  and 
upon  the  hearing  it  was  ordered  that  that  the  amount  should 
be  reduced  to  $18.00,  from  which  order  defendant  appeals. 

UM^  that  the  discretion  of  the  judge?  below  in  fixing  the  amount 
to  be  allowed  as  a  disbursement,  should  not  be  interfered  with ; 
also,  that  the  order  was  not  appealable. 

Before  Sedgwick  and  Van  Vobst,  JJ, 

Decided  March  14,  1879. 

Appeal  from  order  entered  at  special  term^  reducing 
defendant's  disbursements  for  printing  case  and  points 
on  appeal. 

Otmdert  Broihers^  for  appellants,  nrged : — ^I.  There 
is  no  practice  to  justify  such  a  motion  as  was  made  by 
the  i^intifl.    The  remedy  was  by  appeal,  which  should 
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have  been  foanded  on«the  same  papers  (Logaa  t^. 
Thomas,  11  ffow.  Pr.  160;  People  v.  Oaks,  1  Id. 
195). 

II.  It  is  obvious  that  the  learned  judge  below  made 
his  order  on  the  theory  that  the  successful  brief  com- 
plained of  by  plaintiflTs  attorney  was  too  long.  There 
was  no  pretense  that  the  plainti£F  had  not  paid  the  full 
amount  charged.  As  to  allowance  for  printing,  see  Con- 
sal  us  V.  Brotherson,  62  Sow.  Pr.  62;  Potter  v.  Car- 
penter, 56  Id.  89. 

Frank  W.  Severance^  for  respondents,  urged: — 
I.  The  order  is  not  appealable.  It  is  a  discretionary 
order.  The  judge  saw  fit  in  his  discretion  to  reduce 
this  item  of  disbursements,  and  a  general  term  will  not 
interfere. 

II.  This  lengthy  brief,  containing,  as  it  does, 
mostly  matter  which  might  be  proper  as  an  oral  or 
printed  argument,  is  in  no  sense  points.  "Points" 
are  a  concise  statement  of  what  a  party  considers  the 
law,  with  a  citation  of  authorities,  and  not  an  argu- 
ment in  extenso  (See  Gray  v.  Schenck,  8  How.  Pr. 
231,  holding  that  it  will  not  be  allowed  as  a  disburse- 
ment). 

Per  Cubiak  opinion  for  dismissal  of  appeal  with 
ten  dollars  costs. 


JOHN  J.  CORBBTT,  Plaintiff  and  Respondbnt, 
V.  LOUIS  DE  COMEAU,  Defendant  and  Ap- 
pellant** 

The  order  appealed  from  denies  defendant's  motion  to  compel  plaint- 
iffs attorney  to  furnish  ^*a  s^^om  statement  showing  residence, 
occupation,  and  present  address  of  plain tifE,  &c.,^  that  the  defend- 
ant might  be  enublcd  to  examine  the  plaintiff  before  ttiaL    It  ap- 

'I'See^Kwe,  p.  637. 
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peared  from  the  moving  papers  that  the  complaint  was  not  served, 
plaintifTs  proceedings  being  stayed.  UehL,  that  no  substantial 
right  was  necessarily  involved  in  the  denial  of  the  motion  and  tive 
case  failed  to  disclose  any  exigency  which  demanded  the  order. 
At  most  the  matter  rested  in  the  discretion  of  the  judge  below. 

Before  Sedgwick  and  Van  Voest,  JJ. 

« 

Decided  March  14,  1879. 

Api)eal  by  defendant  from  order,  &c. 

Condert  Brothers^  for  appellant. 

Frank  W.  Severance^  for  respondent. 

Feb  Curiam  opinion  for  dismissal  of  the  appeal 
with  ten  dollars  costs. 


JOSEPH  PATRICK,  Plaintiff  and  Respondent, 
V.  DAVID  SOLINGER,  et  al.,  Defendants 
AND  Appellants. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Bedded  March  14,  1879. 

This  is  an  appeal  from  a  judgment  against  the  de- 
fendants, entered  on  the  verdict  of  a  jury. 

Tl^  action  was  for  conversion. 

Henry  Steinert^  for  appellants. 

JaToes  Henderson^  attorney,  and  8.  Jones^  of  ooun- 
ael,  for  respondent. 

Per  Curiam.— Judgment  and  order  appealed  from 
affirmed  with  costs. 


ggg  BILntttniEDX  V.  YWiE. 


fMMBMmt  of  tho  Ctae. 


KART  GROGANi  Plaintipf  and  Appsllaiit,  t. 
NEW  YORK  &  EL  RAIIROAD  COMPANY, 
Defendant  and  Respondent. 

Before  Sedgwick  and.  Van  Yobst,  J  J. 

Jkeidsd  March  14,  1879. 

L.  O.  A  R.  L.  Oarrettsan^  attorney8y  and  Wnrier 
A.  Nelson^  of  coimsel»  for  appellants. 


Chauncey  M.  DepeWy  attorney,  and  EUiM  F. 
Shepardy  of  counsel,  for  respondent. 

Feb  Curiam. — Judgment  and  order  appealed  from 
affirmed  with  costs. 


LOUIS  SILVERSTEIN,  Plaintiff  and  Appellant, 
z.  PAMELA  L.  YULTE,  Defendant  and  Re- 
spondent. 

II.  Praetiee. 

1.  Rbsbttltno  fikdinos  of  law. 
(a)  Order  denying  motion  for,  affirmed. 

Before  Sedgwick  and  Yan  Yorst,  JJ. 

Decided  March  14,  1879. 

The  case  was  tried  before  one  of  the  judges  of  this 
court,  who  delivered  an  opinion  and  made  and  filed  his 
findings  of  fact  and  law. 

Plaintiff,  claiming  that  the  findings  of  law  were 
not  in  accordance  with  the  facts  found  and  the  opin- 
ion, moved  before  another  Judge  for  a  re-settlement, 
which  motion  was  denied. 
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ChrifHsgpher  Mne,  of  coansel,  for  appellant. 

Albert  Mathews j  of  oounsel)  for  respondent 

Pbs  CuBiAH.-^Order  afKrmed  with  $10  costs  and 
disbursements. 


J>.  OGDEN  MILLS,  Plaintiff  and  Appxllant,  v. 
JOHN  M.  WATSON,  Imi'lkaded,  &o.,  Defend- 
ANT  AND  Respondent. 

L  Extra  dllowmoe, 

1.    WhEH  MAT  BE    OBASTIED. 

(a)  On  the  diBmissal  of  complaint  for  non-appearance  of  plaintiff 
when  the  cause  is  called  for  trial. 

3.  Motion  for,  when  mat  bs  made. 

(a)  Kay  be  made  at  a  special  term  for  the  hearing  of  motions. 
8.  Appbalabilitt  of. 

(a)  Order  granting  may  be  appealed  from  to  the  general  term. 

4.  Element  in  orantinq,  what  is  not  a  nbcbssabt  one. 
(a)  The  fact  of  a  trial  having  taken  place  is  not. 

Before  Sedgwick  and  Van  Vobst,  J  J. 

Decide  March  14,  1870. 

Prior  to  May,  1876,  the  plaintiff  tiad  taken  an  as* 
signment  of  a  bond  and  mortgage  made  by  one  Charles 
L.  Cornish. 

In  September,  1876,  the  premises  were  sold  in  fore- 
closure, and  a  judgment  for  deficiency  was  obtained 
against  said  Cornish  for  $36,129.18. 

Cornish  was  examined  in  supplementary  proceed- 
ings, and  swore  that  the  defendant  Watson  had  one- 
sixth  interest  in  the  purchase  at  the  time  of  the  pur- 
chase, and  had  paid  for  his  interest  before  Cornish 
took  the  title.  They  were  general  speculators  in  real 
estate. 
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Thereapon  the  plaintiff  commenced  anactioi^gaiirst 
che  defendants  by  a  complaint,  to  recover  against  them 
as  partners,  under  the  authority  of  Williams  v.  Gillies, 
13  Bun,  422 ;  Colemaa  v.  Eyre,  45  N.  Y.  38, 

The  defendant  Watson  amended  his  answer,  setting 
up  the  foreclosure  judgment  as  a  bar. 

In  the  month  of  October,  1878,  the  case  was  first 
reached  on  the  calendar,  and  inasmuch  as  the  case  of 
Williams  v.  Gillies, — the  decision  of  which  would  de- 
termine the  recorery  in  this  case,  —had  been  argued  in 
the  court  of  appeals,  and  that  court  had  taken  a  recess 
until  early  in  November,  the  case  was,  on  plaintiflFs 
application,  marked  off,  and  was  not  again  reached 
until  January. 

The  case  of  Williams  v.  Gillies  was  decided  by  the 
court  of  appeals  in  November,  1878.  That  court  re- 
versed the  decision  of  the  court  below.  The  doctrine 
laid  down  by  the  court  of  appeals  was  conclusive 
against  plaintiff's  right  of  recovery  in  this  action.  The 
counsel  for  both  plaintiff  and  defendant  were  aware  of 
this.  Efforts  were  made  to  procure  a  discontinuance 
of  the  action  on  terms  mutually  satisfactory.  They 
were  unsuccessful,  and  finally  the  cause  was,  on  Janu- 
ary 13,  1879,  called  for  trial  at  July  trial  term,  and,  no 
one  appearing  for  plaintiff,  the  complaint  was  dismissed 
with  costs  as  to  defendant  Watson.  No  motion  was 
at  this  time  made  for  an  extra  allowance.  Thereafter, 
on  February  3,  1879,  Watson  noticed  a  motion  for  an 
extra  allowance,  to  be  heard  on  February  11,  1879,  at 
a  special  term  for  the  hearing  of  motions. 

The  court,  at  special  term,  granted  an  allowance  of 
$1,806.46,  being  five  per  cent,  of  $36,129.18,  the  amount 
of  plaintiff's  claim. 

From  the  order  entered  on  this  decision  plaintiff 
appealed. 

D.  M.  PorteTj  of  counsel,  for  appellant. — ^I,  This 
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order  is  appealable  to  the  general  term,  and  it  is  proper 
for  the  general  term  to  take  cognizance  of  it,  and  ex- 
amine it  on  the  merits  (People  v.  New  York  Central 
R.  R.  Co.,  29  iV:  Y.  418,  422;  Clarke.  City  of  Roches- 
ter, 29  How.  Pr.  97 ;  Gori  v.  Smith,  6  JiobL  563  •,  Com- 
missioners of  Pilots  V.  Spoflord,  3  ffun^  57). 

II.  The  court  cannot  give  more  than  sufficient  to 
indemnify  the  party  for  his  expenses  in  the  action 
upon  the  facts  appearing  upon  the  application  (People 
T,  New  York  Central  R.  R.  Co.,  supra).  Neither 
can  an  extra  allowance  be  granted  by  a  judge  who  did 
not  try  the  action,  unless  the  amount  of  expense  is 
stated  in  the  moving  affidavits  {lb.).  ^'  It  should  be 
shown  not  only  what  the  expenses  are  for  which  the 
further  allowance  is  claimed,  but  also  that  they  have 
been  necessarily,  reasonably,  and  fairly  incurred  in 
reference  to  the  trial"  {lb,). 

III.  Counsel  well  knew  that  the  case  of  Williams 
V.  Gillies  was  controlling,  and  that  it  had  been  decided 
adversely  to  the  plaintifTs  position,  and  that  no  re- 
covery could  be  had  by  the  plaintiff,  after  the  court  of 
appeals  had  decided  that  such  an  action  could  not  be 
maintained,  and  consequently,  expenses  could  not  be 
reasonably,  nor  fairly,  nor  necessarily  made  or  incurred 
— especially  when  Mr.  Knickerbacker  went  to  Mr.  Wat- 
son to  get  a  discontinuance,  he  was  told  that  the  plaint- 
iff could  not  recover  because  of  the  decision  in  the  court 
of  appeals  of  Williams  v.  Gillies  (Eldridge  v.  Strenz, 
7  Jones  A  Spencer ^  296).  Defendant  has  not  shown 
the  amount  of  any  extra  expenses  incurred ;  therefore 
the  o9der  granting  an  extra  allowance  was  improperly 
made.  The  allowance  of  $1,806.46  was,  in  any  event, 
exorbitant  and  unwarranted  by  the  facts.  AVhat 
would  have  been  allowed  if  the  cause  had  been  tried  ? 
^^The  application  should  be  made  at  the  circuit,  at 
which  the  case  was  tried,  or  to  the  justice  who  held  the 
same,  and  to  none  other'*  (Supreme  Court  Rule,  47 

Vol.  XIIL— 8S 


694  MILLS  V.  WATSON. 

Respondent's  Points. 


(3) ;  Saratoga  &  Washington  B.  B.  Co.  v.  McCoy,  9 
How.  Pr.  339  ;  Dyckman  v.  McDonald,  6  Id.  121). 

B.  F,  Watsoiij  of  counsel,  for  respondent. — ^I.  The  or- 
der appealed  from  is  not  appealable  (()odeofPro.  §  309 ; 
Opinion  of  Hogeboom,  J.,  dissenting,  in  People  u.  New 
York  Central  R.  R.  Co.,  29  N.  Y.  429,  430).  There 
is  no  direct  authority  for  the  position  that  such  discre- 
tion is  reviewable  at  the  general  term.  Should  the  case 
of  People  'o.  New  York  Central  R.  R.  Co.,  29  N.  T. 
418,  cited  supra^  be  relied  on  therefor,  it  may  be  replied, 
that  in  that  case  the  court  of  appeals  merely  decided  m^ 
that  an  order  of  the  kind  appealed  from  was  appeal-  Vfl 
able  to  the  general  term,  that  the  action  of  the  general  r  -y 
term  in  dismissing  the  appeal  was  wrong,  and  conse- 
quently reversed  the  order  of  dismissal,  without,  how- 
ever, in  reality,  deciding,  or  being  able  to  decide  any- 
thing as  to  what  should  be  the  action  of  the  general 
term  in  considering  the  appeal  on  its  merits.  At  the 
close  of  the  opinion  in  the  case  of  Southwick  ^J.  South- 
wick  (49  iV^.  T.  510),  the  court  say :  "  This  court  can- 
not review  the  action  of  the  court  below  in  making  an 
extra  allowance  to  the  defendant  in  addition  to  his  tax- 
able costs.  It  does  not  appear  to  have  exceeded  the 
maximum  limit  fixed  by  the. Code  "  (See  also  Krekeler 
t),  Ritter,  C2  N,  Y.  372  ;  Stokes  v.  Dickenson,  5  Sajidf. 
663;  Burhans  v.  Tibbits,  7  How.  Pr.  74;  Dickenson 
0.  McElwain,  7  Id,  138;  Wilkenson  x.  Tiflfany,  4  Abb. 
Pr.  98  :  Union  Bank  v.  Mott,  13  Id.  247). 

II.  A  trial  is  not  a  necessary  element  for  the  grant- 
ing of  an  extra  allowance  when  a  defense  has  been 
interposed  in  a  difficult  and  extraordinary  case  (Coffin 
V.  Coke,  4  Uun^  618).  This  case  required  great  care  and 
previous  preparation  by  counsel  to  be  ready  to  prove 
and  argue  to  this  court,  not  only  that  that  decision  was 
wrong  in  principle,  and  not  sustained  by  authority 
(all  of  which  labor  was  incurred  and  preparation  made 
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before  the  annonncement  of  said  reversal),  bnfe  also 
that  the  facts  in  the  case  at  bar  did  not  bring  it  with- 
in the  principle  of  that  decision. 

III.  In  answer  to  this  objection,  it  is  snflScient  to 
say  that  the  general  term  of  this  conrt  has  held  that 
the  motion  is  properly  made  at  special  term,  and  need 
not  necessarily  be  before  the  same  judge  (Gori  v. 
Smith,  3  Abb.  Pr.  N.  8.  51). 

4 

Per  Curiam.— Order  appealed  from  modified  by 
reducing  the  amount  of  the  allowance  to  $760. 


DAVID  B.  LEE,  Plaintiff  and  Appellant,  v. 
JOSEPH  GAROULIO,  et  al..  Defendant  and 
Respondent. 

Brokers — when   PRI^x^PAL  not  relieved  of  liability  to,   by 

REASOX  OF  subsequent  GUARANTY  MADE  BY  THIRD  PARTY. 

The  counter-claim  hcreia  averred  timt  the  defendants  were  the 
brokers  of  the  plaintiff  iu  the  purchase  x>f  certiiin  stock,  and 
further  alleged,  by  specific  averments,  that  by  their  subse- 
quent dealings  with  said  stock  at  the  plaintiS^s  request,  he 
became  indebted  to  them  in  the  sum  of  $8,937,  with  commis- 
sions, "which  had  been  demanded. 

The  plaintiff,  while  admitting  his  liability  originally,  sought  to 
avoid  it,  upon  the  ground  that  it  was  to  be  implied,  from  a 
guaranty  subsequently  made  by  one  Filler,  and  from  the  other 
facts  in  the  case,  that  he  should  in  no  event  be  liable  to  pay  to 
defendants  any  loss  which  should  accrue  upon  the  sale  or  re- 
purchase of  said  stock,  or  upon  the  sale  of  any  stock  that 
should  be  re-purchased  in  the  place  thereof. 

The  guaranty  in  question  was  inclosed  in  a  letter  to  defendants, 
which  began: 

**  You  re,  notifying  me  of  acceptance  of  my  offer  by  customer 
at  35,  at  hand.  I  accept  his  conditions  as  set  forth  in  your  let- 
ter, and  inclose  guaranty,  &c."  The  guaranty  inclosed  was  in 
these  words:  **  For  and  in  consideration  of  one-half  the  profit 
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on  800  shares,  Ac,  I  hereby  guarantee  tlie  luilder  of  siiid  80O 
shares  against  all  or  any  loss  whatsoever,  and  further  a^ee,  in 
caso  of  decliDe  of  said  stock,  below  35,  to  dciK)8it  margin,  if 
called  on  to  do  so,  to  cover  all  or  any  decline  as  fast  as  it  may 
be  made  in  said  stock.  Orders  to  sell  and  re-purchiisc  said  800 
shares,  or  any  part  thereof,  to  be  given  exclusively  by  mc,  the 
undersigned,  for  a  period  of  sixty  days  from  the  date  hereof/' 
Hdd^  by  the  court,  that  the  defendant,  in  assenting  to  the  opera- 
tion of  the  above,  and  agreeing  to  act  upon  it,  did  not  thereby 
release  the  plaintiff  from  his  liability  on  tlie  original  agreement. 
No  fact  was  accomplished  by  the  guaranty,  which  was  inconsist- 
ent with  the  first  arrangement. 

There  being  nothing  else  in  the  testimony  sufficient  to  make 
an  issue  as  to  the  counter-claim,  the  dii'ection  of  a  verdict  for 
defendant  was  pro|)erly  made. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Ihcid^  AprU  7,  1879. 

Appeal  from  judgment  entered  on  verdict  for  de- 
fendant under  the  direction  of  the  court. 

Stickney  <fe  Shepard^  attorneys,  and  Albert  Stick- 
ney^  of  counsel,  for  appellants. 

WetTnore  &  Jenner^  attorneys,  and  Edmund  Wet- 
more^  of  counsel,  for  respondents. 

Sedgwick,  J.,   wrote  for   affirmance    with  costs,, 
holding  as  above  laid  down. 

Van  Voest,  J.,  concurred. 


HENRY  C.  DART,  Plaintiff  and  Respondent,  v. 
WRIGHT  GILLIES,  and  Others,  Defendants 
AKD  Appellants. 

No  point  of  interest  involved  in  this  case. 


VAN  ALLEN  v.   WRIGHT.  597 

Opiniou  Pbr  Cubiam. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

I>ecided  April  7,  1870. 

James  M.  Fiske^  attorney,  for  respondent. 

Wingate  <fe  CvZlen^  attorneys,  for  respondent. 

Per  Curiam.— Judgment  reversed,  unless  plaint- 
iff deduct  $67.76  from  the  verdict,  and  in  case  of  such 
deduction,  the  judgment  is  affirmed,  without  costs  of 
appeal  to  either  party. 


GEORGE  W.  VAN  ALLEN,  and  Others,  Plaint- 
iFFS  AND  Respondents,  t?.  J.  K.  WRIGHT,  De- 
fendant AND  Appellant. 

The  only  question  involved  is  whether  the  evidence  was  sufficient  to 
call  for  a  submission  of  the  cause  to  the  jury,  and  to  sustain  the 
verdict.  No  point  of  any  general  interest  was  discussed  or  deter- 
mined. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Decid4id  AprU  7,  1879. 

C.  B.  Smithy  for  appellant. 

Jaccb  F.  Miller^  for  respondent. 

Per  Curiam  — Judgment  appealed  from,  and  order 
denying  motion  for  new  trial  affirmed,  with  costs. 
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LOUISE  DOUAI  WEHLE,  Plaintiff  and  Appel- 
lant, «.  WILLIAM  C.  CONNER,  Sheriff,  &c., 
Defendant  and  Respondent. 

Questions  appearing  on  the  face  of  the  record,  which  the  coart  of 
appeals,  in  its  reversal  of  the  judgment  appealed  from,  do  not 
pass  upon,  but  which,  if  they  had  substance,  would  lead  to  an  affir- 
mance, must  be  regarded  on  a  new  trial  ordered  by  that  court  (when 
the  questions  are  for  the  first  time  raised),  as  of  no  substance. 

Before  Sedgwick  and  Van  Vorst,  JJ. 

Decided  April  7,  1679. 

Api)eal  by  plaintiff  from  a  judgment  entered  on  a 
verdict  for  plaintiff,  for  six  cents  damages,  directed 
by  the  court. 

Charles  Wehle^  for  appellant. 

Vanderpoel^  Green  A  Owming^  attorneys,  and  Ah 
man  Ooodwin^  of  counsel,  for  respondent. 

Per  Curiam. — Opinion  for  affirmance^  with  costs. 


SABAH  VALEAU,  Plaintiff  and  Respondent,  d. 
ROBERT  W.  SMITH,  Defendant  and  Appel- 
lant. 

Before  Sedgwick  and  Van  Vorst,  J  J. 

Decided  May  16,  1879. 

Appeal  by  defendant  from  judgment  and  from  order 
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denying  motion  for  new  trial.    This  case  involves  only 
questions  of  fact. 

Van  Vorst,  J.,  wrote  for  reversal  of  the  judgment, 
with  costs,  to  abide  the  event. 

Sedgwick,  J.,  concurred. 


ROSWELL  D.  HATCH,  Plaintiff  and  Appel- 
lant, V.  THE  MAYOR,  &o.,  OP  THE  CITY  OF 
NEW  YORK,  Impleaded  with  J.  Nelson  Tap- 
pan,  Chamberlain  of  said  city,  and  John  J. 
Bowes,  Respondent. 

NEW  YORK  CITY. 
1.  Grades  of  stbebts,  chanoing  op,  awards  for. 
1.  Afoard  of  damages  under  chapter  52,  of  the  Laws  of  1852, -made 
to  u  certain  named  peison  by  the  board  of  assessors,  and  part 
paid  hj  the  oomptroller^  with  the  aeserU  of  suck  named  pemon^  to 
Hie  eolleet'tr  of  eutsesBmenU  and  derh  of  arrears,  in  discbarge  of 
certain  assessments  for  certain  improvements  tiieretofore  laid 
upon  the  property,  in  respect  whereof  said  award  was  made, 
and  balance  paid  under  the  protisiofis  of  mid  chapter  to  the  city 
chamberlain. 
(a)  Claimant  in  opposition  to  the  person  named  in  the  assess- 
ment list  as  entitled  thereto,  Uehedt  of. 

1.  Has  no  action  agairmt  the  mayor,  etc.,  for  the  part 

paid  to  the  collector  and  clerk  of  arrears. 
3.  iias  an  action  against  the  chamberlain  for  the  part  re- 
maining in  his  hands. 

Before  Van  Vorst  and  Speib,  J  J. 

Bedded  May  16,  1879. 

The  appeal  presents  another  phase  of  the  case  of 
Hatch  V.  Bowes,  impleaded,  reported  43  N.  Y.  Super. 
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Ct.  426,  where  a  statement  of  the  case  will  be 
found.  The  appeal  the  decision  wherein  is  reported 
in  43  N.  T.  Sitp.  Ct.  was  from  an  order  overrnling  a 
demurrer  interposed  by  defendant,  Bowes.  After  the 
decision  of  that  appeal,  the  defendant,  Bowes,  and 
defendants,  The  Mayor,  &c.,  and  J.  Nelson  Tappan, 
chamberlain,  &c.,  answered. 

The  trial  of  the  issues  joined  by  these  answers  re- 
sulted in  a  judgment  dismissing  the  complaint  as  to  the 
mayor,  &c.,  with  costs,  adjudging  that,  as  against  de- 
fendant, Bowes,  the  plaintiff  was  entitled  to  the  whole 
Qward,  with  costs,  and  that  said  Tappan,  chamberlain, 
pay  to  plain tiflf  the  sum  of  $3^6.39,  the  portion  of  the 
award  remaining  in  his  hands,  with  such  interest  as 
had  actually  accrued  to  him  thereon,  with  costs. 

Tbe  only  appeal  taken  was  that  of  plaintiff,  from 
that  part  of  the  judgment  which  dismissed  his  com- 
plaint as  to  the  mayor,  &c. 

James  A.  Deering^  attorney,  and  of  counsel,  for 
appellant. 

J.  A.  Beally  and  Arthur  Berry ^  with  WiUiam  C. 
Wfiitnepj  counsel  to  the  corporation,  of  counsel,  for 
the  respondent. 

Speir,  J.,  wrote  for  affirmance,  holding  the  propo- 
sitions stated  in  the  head-note. 

Van  Vobst,  J.,  concurred. 
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ABRAHAM  RICH,  Jr.,  Plaintiff  and  Respondent, 
V.  JAMES  H.  LYLES,  kt  al..  Defendants  and 
Appellants. 

Before  Van  Vorst  and  Speir,  JJ. 

Decided  May  16,  1870 

Apx)eal  by  defendant  from  judgment  and  from 
order  denying  motion  for  new  trial. 

In  this  case  the  plaintiff  agreed  to  deliver  to  the 
defendant  at  Havana,  Cuba,  a  specified  quantity  of 
^^  good  clear  ice^^'*  at  an  agreed  price,  for  which  plain- 
tiff recovered  judgment  herein. 

On  the  trial  there  was  evidence  on  behalf  of  plain- 
tiff that  the  ice  was  in  good  condition  at  the  time  of 
shipment,  in  Maine,  and  there  was  a  conflict  of  testi- 
mony as  to  its  condition  and  quality  when  delivered. 
The  defendant  offered  to  show  by  the  testimony  of  ex- 
perts that  ice  under  certain  condition  is  subject  to  a 
peculiar  change  called  ''striking,"  which  greatly 
diminishes  its  value,  rendering  it  no  longer  good  clear 
ice,  and  which  is  more  difficult  of  detection  and  decep- 
tive in  appearance  than  ordinaiy  changes. 

The  principal  question  involved  herein  is  as  to  the 
admissibility  of  this  testimony,  which  was  excluded  on 
the  trial. 

Wilson  &  WalliSj  attorneys,  and  Luther  R.  Marshy 
of  counsel,  for  ai)pellants. 

Benedict^  Toft  &  Benedict^  attorneys,  and  Addison 
Brovm^  of  counsel,  for  respondents. 

Speir,  J.,  wrote  for  reversal  and  new  trial. 

Van  Voust,  J.,  concurred. 
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ANNA  M.  DOWNES,  Plaintiff  and  Appellant, 
V.  DAVID  SILBERSTEIN,  Defendant  and  Re- 
spondent. 

Before  Van  Vorst  and  Speir,  JJ. 

Decided  May  IG,  1870. 

Appeal  from  judgment  entered  upon  a  verdict  for 
defendant,  directed  by  the  coart. 

This  action  was  brought  to  recover  $2,000,  on  the 
alleged  ground  that  the  defendant,  in  buiMing  an  ex- 
tension to  his  house,  encroached  upon  plaintiff's  prem- 
ises. 

The  case  involves  only  quesktions  of  fact. 

H.  Thompson^  attorney,  and  <?.  A.  dement^  of 
counsel,  for  appellant. 

Julius  Lippman^  for  respondent. 

Per  Curiam. — Memorandum  for  affirmance  with 
costs. 


BENJAMIN  WHITWORTH,  et   al.,   Plaintiffs, 
X.  THE  ERIE  RAILWAY  CO.,  Defendant. 

A  contract  made  by  one  carrier  for  the  transportation  of  goods  over 
his  own  and  connecting  lines,  adopted  and  acted  upon  by  the  other 
carriers,  inures  to  the  benefit  of  aU  thus  ratifying  it — e.  g,^  one  con- 
taining a  clause  exonerating  the  carrier  and  the  connecting  lines 
from  liability  from  loss  by  tire,  &c. 

Mddy  in  this  case,  that  such  exoneration  did  not  extend  to  case  of  loss 
by  fire,  resulting  from  defendant's  negligence;  but  proof  of  the  de> 
struction  by  fire  does  not,  of  itself,  warrant  any  inference  that  such 
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fire  resulted  from  the  negligence  of  the  defendants,  and  the  burden 
is  upon  the  plaintiffs  to  establish  the  fact  of  such  negligence  by  a 
clear  prc|x»nderance  of  credible  testimony. 

The  defendants  in  this  case  were  bound  to  deliver  the  goods  to  the 
succeeding  carrier,  and  withili  a  reasonable  time,  and  in  accordance 
with  the  established  usage  and  course  of  business.  If,  through 
their  negligence,  in  omitting  to  make  such  delivery,  the  goods  were 
destroyed  by  liro,  they  arc  rcsponsii)Ie  for  the  loss,  notwithstand- 
ing the  restrictive  clauses  contained  in  the  bill  of  lading.  But  the 
burden  of  proof  in  establishing  the  fact  of  such  negligence,  and  that 
the  loss  sustained  is  in  consequence  thereof,  is  upon  the  plaintiff. 

A  submission  of  the  question  to  the  jury  was  not  called  for,  inasmuch 
as  the  pre|)on(1erance  of  evidence  in  favor  of  the  defendant,  upon 
the  point  in  controversy,  was  such  that  a  verdict  against  them  could 
not  be  sustained* 

Before  Sedgwick  and  Van  Vokst,  J  J. 

Decided  May  16,  1879. 

Plaintiff  s  exceptions,  ordered  to  be  heard  in  first 
instance  at  general  term,  complaint  being  dismissed. 

Scudder  <&  Carter^  attorneys,  and  Oeorge  A.  Blacky 
of  counsel,  for  plaintiff. 

SliipTnan^  BarUw^  Larocque  &  MdcFarland^ 
attorneys,  and  Joseph  Larocque^  of  counsel,  for  defend- 
ant. 

Per  CiTRiAM. — Plaintiffs  exceptions  overruled,  and 
judgment,  that  complaint  be  dismissed,  with  costs, 
ordered. 


604  BOLn^GER  v.  BARLE. 


Opinion  by  the  Court,  of  Sbdgwigk,  J. 


DAVID  SOLINGER,  Plaintiff  and  Respondent,  v. 
EDWARD  EARLE,  Impleaded,  &o.,  Defend- 
ant AND  Appellant. 

In  this  case  the  plaintiff  sought  to  recover  the  amount  of  a  certain 
note  given  by  him  to  a  creditor  of  plaintifTs  brother-in-law,  to  in* 
duce  said  creditor  to  sign  a  composition  deed,  which  relief  the 
court  on  appeal  denied  him  (see  ante,  80).  Plain tifit,  in  this  mo- 
tion, asks  for  a  re-argument  of  api)eal. 

Gilmnur  «.  Thompson,  49  H^no,  Fr.  198;  and  Comstock  «.  Hier,  Ct. 
App.  MSS. : — Hdd,  not  ap[)licable,  and  distinguished  from  present 
case.     Maxim,  Ex  turpi  cauM,  non  oritur  actioj — applied. 

Before  Sedgwick  and  Speie,  J  J. 

DetddedJune  13,  1879. 

Motion  for  re-argament  after  order,  of  general 
term  reversing  the  judgment  below. 

A.  R.  Dyett^  for  motion. 

Mr.  Scott,  opposed. 

By  the  Court.— Sedgwick,  J. — ^The  counsel  for 
appellant  bases  his  motion  upon  the  suggestion,  that 
the  general  term  overlooked,  or  did  not  give  due  effect 
to  the  cases  of  Gilmour  v.  Thompson,  49  How.  Pr. 
198,  and  Comstock  t>.  Hier,  court  of  appeals,  MSS. 
The  cases  cited  are  harmonious  with  the  opinion  of  the 
general  term  in  this  case.  In  Comstock  v.  Hier  the 
fact  was,  that  the  plaintiff  had  an  action  for  his  note, 
and  no  part  of  his  action  rested  upon  proof  of  an 
illegal  transaction  between  him  and  defendant,  in  the 
course  of  which,  he  had  delivered  the  note  to  him.  In 
Gilmour  v.  Thompson,  the  plaintiff  had  a  right  of 
action,  although  the  transaction  was  illegal,  because  he 
was  the  debtor,  and  so,  in  the  estimate  of  law,  the 
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victim  of  oppression.  In  the  present  case,  the  plaintiff 
was  a  party  to  the  illegal  transaction,  but  not  a  victim. 
His  participation  in  it  was  voluntary.  He  cannot, 
therefore,  avail  himself  of  circumstances  that  would 
otherwise  show  a  conversion  by  defendant.  Without 
proof  of  the  illegal  act,  the  pi'esumiDrtion  would  be  that 
the  defendant  held  the  note,  by  voluntary  delivery  and 
value.  This  presumption  could  be  rebutted  only  by 
testimony  as  to  the  illegal  transaction.  *  But  such  testi- 
mony the  law  does  not  allow  the  plaintiff  to  give,  for 
a  right  of  action  cannot  spring  ex  turpi  causa. 
Motion  denied  with  ten  dollars  costs. 

Speir,  J.,  concurred. 


DAVID  SOLINGER,  Plaintiff  and  Appellant, 
V.  HENRY  R.  EGEL8T0N  and  OSCAR  C. 
WHESLER,  Impleaded,  Defendants  and  Re- 
spondents. 

Before  Sedgwick  and  Speir,  JJ. 

bedded  June  18, 1S79. 

Appeal  from  judgment  in  favor  of  defendants  on 
two  demurrers,  severally  interposed  by  them  to  com- 
plaint. 

A.  jR.  Dyett^  for  appellant. 

Scott  &  Bird^  for  respondents. 

Bt  the  Court. — Sedgwick,  J. — ^The  learned  judge 
below  followed  the  decision  of  Solinger  v,  Earle,  im- 
pleaded, &c.  {anle^  p.  80),  and  his  judgment  must  be 
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sustained.  There  has  been  at  this  term  a  motion  for 
re-argament  in  Solinger  v.  Earle,  which  we  have 
denied  {ante^  p.  604). 

Judgment  affirmed,  with  costs. 

Speib,  J.  9  concurred. 


CHARLES  C.  HOVEY  and  WILLIAM  P.  DOLE, 
Plaintiffs  and  Respondents,  v.  AUGUSTUS  R. 
McDonald,  defendant  and  appellant. 

L  LIEN  ON  CLAIM. 
1.  Tboybr  against  lienor. 
(a)    Where  the  lienor  obtains  possession  of  the  proceeds  resulting 
from  the  claim,  and  converts  them  to  his  own  use,  he  is  liable 
to  the  lienre  as  for  a  conversion,  to  the  extent  of  the  lien. 
1.  Boceiter  of  proeeedsy  effect  qfjMying  ooer  to  lienor  under  order 
of  court 

(a)  Where  the  order  is  reversed,  and  the  lienor  directed 
to  repA3%  the  fact  of  his  having  obtained  possession 
from  the  receiver  is  no  defense  to  the  action  of  troter. 

n.  RES  ADJUDICATA. 

1.  In  an  action  commenced  by  a  lieneo  against  a  lienor,  to  have  his 
lien  adjudged  valid,  and  enforce  payment  thereof,  the  lienor  ap- 
peared and  answered ;  his  answer  was  struck  out  by  the  court, 
and  final  judgment  given  in  favor  of  the  plaintiffs,  directing  the 
lienor  to  pay  to  the  plaintiffs  the  amount  claimed  by  them,  and 
adjudging  that  plaintiffs  iiave  a  lieu,  as  claimed  by  them. 

ndd. 
in  an  action  by  the  lienee  against  the  lienor,  for  a  conversion  of  the 
subject  of  the  lien,  that  tlie  judgment  in  the  action  to  have  the 
lien  adjudged  valid,  barred  tiie  lienor  from  contesting  the  exist- 
ence of  the  lieu  or  the  validity  of  the  contract  under  which  it 
was  claimed. 

(a)  Submitting  to  jurisdiction.  Aft«r  a  party  submits  him- 
self to  the  jurisdiitioii  «»f  u  court,  it  is  too  late  for  him  to 
question  its  jurisdiction  in  another  tribunal. 
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m.  Supreme  Court  of  Dietrict  of  Oolwmbia  U  a  eottrt  of  general  jurU" 
dieUon. 

Before  Sedow^ick  and  Speir,  JJ. 

Decided  June  13,  1879. 

Appeal  from  an  order  denying  a  motion  to  vacate 
an  order  of  arrest. 

Defendant  had  a  claim  pending  before  the  British 
and  American  Claims  Commission,  for  cotton  destroy ed 
by  the  United  States  daring  the  late  civil  war.  Strict- 
ly speaking,  nrider  the  treaty  of  Washington,  this  was 
a  claim  of  the  British  Government  against  the  United 
St-ates,  and  defendant's  claim  was  against  his  own 
government.  But,  in  common  parlance,  the  claims 
which,  under  that  treaty,  were  presented  to  the  com- 
misssion  for  property  destroyed,  were  known  and 
spoken  of  as  the  claims  of  the  individual  owners  of  the 
property.  Plaintiffs  were  employed  by  defendant 
to  prosecute  this  claim,  under  a  written  agreement 
showing  they  were  to  be  paid  one-quarter  of  the  amount 
which  should  be  allowed  in  respect  of  the  claim,  and 
were  given  a  lien  therefor  on  said  claim,  and  any  draft, 
money,  or  evidence  of  debt  which  should  be  paid  or 
issued  thereon.  The  services  were  rendered  by  plaint- 
iff, as  agreed  on,  and  an  award  was  made  in  respect  of 
the  claim  of  $197,100,  in  gold. 

After  the  allowance  of  the  award,  Mr.  McDonald,  in 
order  to  defraud  the  plaintiffs,  made  an  assignment  of 
it  to  one  William  White. 

The  plaintiffs  then,  on  October  2, 1874,  began  a  suit 
against  McDonald  and  White  in  the  supreme  court  of 
the  District  of  Columbia,  to  set  aside  such  fraudulent 
assignment,  to  have  their  lien  adjudged  valid,  and  to 
enforce  i)ayment  of  their  claim  from  the  award. 
McDonald  and  White    were    i)ersonally   served,  ap- 
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peared  and  sahniitted  to  the  jurisdictioa  of  the  ooart, 
and  an  injunction  was  issued  restraining  either  of 
them  from  collecting  the  money. 

About  the  same  time,  one  Thomas  J.  Phelps, 
claiming  the  award  as  assignee  in  bankruptcy  of 
McDonald,  also  began  an  action  in  the  same  court 
against  him  and  White,  in  which  action  another  in- 
junction was  issued. 

February  16,  187fi>,  an  order  was  entered  by  the  con- 
sent of  all  the  parties  to  both  suits,  vacating  both  in- 
junctions, permitting  White  to  collect  half  the  award 
from  the  British  Government,  and  directing  George 
W.  Riggs,  of  Washington,  to  collect  the  other  half, 
and  hold  it,  subject  to  the  claims,  liens  and  rights  of 
the  plaintiffs  herein,  Hovey  and  Dole,  and  of  the  as- 
signee, Phelps,  to  be  determined  by  the  further  decree 
of  the  court.  It  was  further  ordered  that  Riggs,  the  re- 
ceiver, should  invest  the  money  in  the  bonds  in  the 
District  of  Columbia. 

Riggs  drew  the  money,  and  invested  it  in  bonds  of 
the  District  of  (Jolumbia. 

McDonald  and  White  demurred  to  the  plaintiff's 
bill  in  equity  ;  the  cx^urt  at  special  term  sustained  the 
demurrer,  dismissed  their  bill,  and,  on  June  28,  1875, 
made  an  order  directing  the  receiver  to  pay  over  the 
funds  in  his  hands  to  McDonald  and  White.  Upon  re- 
ceiving this  order,  the  receiver  handed  the  bonds  over  to 
McDonald,  assigning  the  certificates  to  him.  McDon- 
ald then  requested  the  receiver  to  sell  the  bonds  for 
him.  This  was  done.  He  received  the  money,  and, 
leaving  Washington  hurriedly,  secretly,  and  by  unus- 
ual conveyance,  took  it  to  New  York. 

The  plaintiffs  appealed  to  the  general  term  from  the 
order  sustaining  the  demurrer  to  their  bill,  and  there 
it  was  reversed,  and  an  order  was  made  direodng 
McDonald  to  repay  the  money  into  the  registry  of  the 
court,  which  he  refused  to  do. 
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McDonald  and  White  then  interposed  an  answer, 
and  a  large  amount  of  testimony  was  taken  upon  the 
merits.  Meantime  the  plaintiflfs  applied  to  the  courts 
to  have  McDonald  punished  for  contempt,  and  finally, 
the  general  term,  having  ordered  his  answer  to  be 
struck  out  for  his  contempt  in  April,  1878,  gave  final 
judgment  in  favor  of  the  plaintiffs. 

This  judgment,  after  reciting  the  inception  of  the 
lien,  the  fraudulent  assignment  to  White,  &c.,  directed 
McDonald  and  White  to  pay  to  the  plaintiffs  $49,297.50, 
and  further  ordered,  adjudged  and  decreed  that  the 
complaint  have  a  lien  upon  the  claim  of  McDonald,  and 
upon  any  draft,  money  evidence  of  indebtedness  or 
pi'oceeds  thereof. 

Upon  this  state  of  facts,  McDonald  being  found  in 
New  York,  this  action  was  begun.  The  plaintiffs 
claim  that  when  the  receiver  invested  this  money  in  the 
bonds  of  the  District  of  Columbia,  their  liens  attached 
to  them  at  once,  and  that,  when  McDonald  sold  these 
bonds  and  appropriated  their  proceeds  to  his  own  use 
(no  matter  how  they  came  into  his  possession),  he  was 
guilty  of  conversion,  and  is  now  guilty  of  a  wrongful 
detention  of  i)ersonal  property,  namely,  $49,297.50,  be- 
longing to  the  plaintiffs. 

Defendant,  having  been  arrested  upon  an  order  of 
anest,  moved  at  special  term  to  vacate  the  order,  the 
motion  was  denied,  and  defendant  appealed  from  the 
order  entered  on  such  denial,  to  the  general  term  of 
this  court. 

C.  W.  Bangs^  attorney,  and  of  counsel,  for  appel- 
lant, submitted  an  elaborate  brief,  and,  among  other 
things,  ni^ed  strenuously  that  defendant,  having  ob- 
tained possession  nnder  the  order  of  the  supreme  court 
of  the  District  of  Columbia,  had  rightfully  obtained 
possession,  and  had  full  right  to  make  any  subsequent 
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disposition  or  appropriation,  that  he  pleased,  without 
incarring  thereby  any  liability  to  the  plaintiff. 

Douglas  Campbellj  attorney,  and  of  counsel,  for 
respondent* 

Speir,  J.,  wrote  for  affirmance. 

Sedgwick,  J.,  concurred. 


DAVID  H.  DE  LEON,  Plaintiff  and  Respondent, 
V.  MANUEL  ECHEVERRLA.,  Defendant  and 
Appellant. 

In  this  case  the  court  hM,  the  plaintiff  having  been  unwarrantably 
discharged,  his  damages  tire,  prima  facie,  *'the  amount  of  wages 
for  the  ^ill  term  "  (Howard  v.  Daly,  61  JV.  F.  362). 

On  the  triiil  the  defendant  requested  the  court  to  charge,  as  affecting 
the  question  whether  there  was  a  hiring  for  a  year,  that  the  jury 
should  look  at  all  ^'  the  probabilities  of  the  ciitie,  and  in  so  doing  con- 
sider the  absence  of  any  protest  on  the  \yart  of  the  plaintiff,  when 
he  was  discharged.*-  The  court  so  instructed,  adding:  **  You  will 
also  consider  tliat  that  was  not  made  a  point  of  by  the  defendants 
at  the  time.'*  Held,  that  the  addition  did  not  constitute  error;  if 
it  was  fair  to  look  at  plaintiff's  failure  to  insist  on  his  rights  under 
the  contract,  as  he  claimed  it  was,  it  was  equally  fair  to  consider 
the  defendant's  attitude,  by  silence  or  otherwise. 

The  case  contains  no  exceptions  to  the  charge,  and  the  court  did  not 
specifically  consider  the  points  raised  in  relation  thereto,  by  appel- 
lant on  the  appeal  ;  but  held,  that  as  a  whole,  it  presents  no  ground 
upon  which  a  new  trial  can  be  granted. 

Before  Sedgwick  and  Fbeedman,  JJ. 

Decided  June  13,  1879. 

Appeal  from  judgment  in  favor  of  the  plaintiff, 
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entered  upon  the  verdict  of  a  jury,  and  from  order 
denying  defendant's  motion  for  a  new  trial. 

Coudert  Bros.j  for  appellants. 

Lockwood  &    Lockwood^    attorneys,    and   James 
Clarky  of  counsel,  for  respondents. 

Freedmak,  J.,  wrote  for  af&rmance,  with  costs, 
holding  in  substance  as  above. 

Sedowigk,  J.,  concurred. 


WILLIAM  P.  HAMMOND,  et  al.,  Executors,  &c., 
Plaintiffs  and  Appellants,  tj.  CHRISTIAN 
SCHULTZB  and  FRIDA  SCHULTZE,  Defend- 
ANTS  AND  Respondents.* 

L  Appeal. 
1.  When  questions  of  pact  not  considered  on. 
Where  the  appeal  book  shows  that  upon  the  trial  plaintifTs  coun- 
sel excepted  to  the  refusal  of  the  court  to  permit  the  wiiole 
case  to  go  to  the  jury,  it  nowhere  appearing  that  a  request  to 
that  cfTect  was  made,  and  it  affirmatively  appearing  that  the 
only  question  which  the  court  was  requested  to  submit  was  a 
specific  question,  not  involving  the  whole  case,  according  to 
phuntiff^d  view;  it  also  appealing  that  no  motion  for  a  new 
trial,  on  the  minutes  or  on  a  case,  was  made. 

Held, 

» 

The  court,  on  appeal  from  the  judgment,  cannot  consider 
questions  of  fact. 
n.  Trial. 
1.  Evidence  aduitced  upon,  contrary  to  section  829,  Code  Civ. 
Pro. 
Upon  the  trial,  one  of  the  defendants  admitted  that  she  had  pos- 

'*'  A  motion  for  re-argument  of  this  decision,  so  far  as  it  relates 
to  the  dismissal  of  the  complaint  as  to  defendunt,  Christian  Schultzc^ 
was  denied,  Dec.  1,  1870,  for  the  reasons  herein  stated. 
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session  of  the  property,  for  the  conversion  of  whicli  the  action 
was  brought,  but  claimed  to  have  a  lien  upon  it,  under  the 
statutes  of  New  Jersey,  for  rent  due  licr  by  plaintifTs  testator. 
To  substantiate  said  claim,  she  was  allowed,  against  plaintifTb 
objection  and  exception,  to  prove,  by  her  own  testimony,  a 
hiring,  by  the  deceased,  of  a  part  of  her  iiouse,  at  an  agreed 
rental,  the  occupation  thereof,  &c.,  &c. 

Held, 
error,  as  involving  personal  transactions  between  the  deceased 
and  a  party  interested  in  the  event,  as  against  executors. 
Alio  hM,  that  defendant's  claim  that  plaintiff  opened  the 
way  for  such  testimony,  by  examining  one  of  the  execu- 
tors on  the  same  point,  is  not  well  founded,  he  having 
been  examined  simply  as  to  the  language  used  by  the 
defendants  in  the  assertion  of  their  claim  for  unpaid 
rent,  as  a  ground  for  refusing  to  give  up  the  property 
when  demanded. 
in.  Trover. 

1.   WnBN  DEFEND AKT  KOT  LIABLE  IN. 

A  mere  demand  and  refusal  to  deliver,  without  proof  either  of 
possession  or  control  over  the  property  claimed  to  have  l>een 
converted,  held,  not  sufficient  to  make  the  defendant,  Christian 
Bchultze,  liable  in  trover  herein.  This,  though  the  refusal  was 
based  upon  the  claim  of  a  lien.  If  there  was  any  wrongful 
detention,  it  was  by  the  other  defendant. 

Before  Sedgwick  and  Fbeedman,  J  J. 

Decided  June  18,  1879. 

Appeal  by  plaintiffs  from  jadgDient. 

This  action  was  brought  by  the  plaintiffs,  as  execu- 
tors of  the  last  will  of  William  H.  Hammond,  deceased, 
to  recover  damages  for  the  conversion  of  certain  per- 
sonal property. 

The  defendants  interposed  separate  answers  to  the 
complaint. 

Defendant,  Christian  Schnltze,  admits  the  former 
ownership  of  the  property  by  deceased,  and  sundry 
unimportant  averments,  and  denies  all  other  allega- 
tions. 
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The  defendant,  Frida  Schaltze,  admits  the  same 
facts,  and  also  the  detention  of  the  property  in  ques- 
tion by  her,  and  claims,  as  an  affirmative  defense,  that 
she  had  a  lien  thereon  under  the  laws  of  the  State  of 
New  Jersey,  for  rent  due  her  from  deceased. 

U.  D.  BettSj  for  appellants. 

WiUiam  Bro.  Smithy  for  respondents. 

Fbeedhak,  J.,  wrote  (holding  as  above),  for  affirm- 
ance Avith  costs,  as  to  the  defendant.  Christian  Schaltze, 
and  for  a  reversal  and  new  trial  as  to  the  other  defend- 
ants, costs  to  abide  the  event. 

Sedgwick,  J.,  concurred. 


THE   NEW  YORK   GUARANTY   AND    INDEM 
NITY  CO.  V.  VALENTINE  GLEASON.* 

Before  Curtis,  Sedgwick  and  Fkeedhan,  JJ. 

Per  Curiam. — Judgment  affirmed,  with  costs. 


FERDINAND  FOLLER,  Plaintiff  and  Respond- 
ent, V.  HENRY  J.  LIPPE,  Defendant  and 
Appellant. 

Before  Sedgwick  and  Freedhan,  JJ. 

Decided  June  18,  1879. 

*  See  43  Super,  Ct.  551.    Dedsioa  in  above  case  reTersed  by  court 
of  appeals.    See  9  Weekly  Dig.  878. 
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Appeal  from  jadgment  in  favor  of  plaintiff,  entered 
npon  the  verdict  of  a  jary,  and  from  an  order  denying 
defendant's  motion  for  a  new  trial. 

This  case  involves  mainly  questions  of  fact. 

John  B.  Pannes y  for  appellant. 

Simon  StUtanj  for  respondent. 

Fbeedxan,  J.,  wrote  for  affirmance,  with  costs, 

Sedgwiok,  J.,  concurred. 


JOHN  HICKEY,   Plaintiff  and  Respondent,   v. 
OWEN   O'CONNOR,  Defendant  and  Appel- 

LANT. 
EZAMINATIOJT  BEFORB  TSIAL. 

When  not  gratUed,  The  ord^r  in  this  case  was  held  to  hare  beeo 
properly  vacated,  under  the  decisions  of  this  court,  in  Levy  •• 
Loeb,  Corbett  v,  De  Comeau,  and  Batterson  9.  Sandford. 

Before  Speir  and  Preedman,  JJ. 

Decided  JuM  19^  1879. 

This  is  an  appeal  from  an  order  vacating  an  order 
granted  under  section  873  of  the  Code  of  Civil  Proce- 
dure. 

George  W.   Wilson^  for  api)ellant. 

Walier  Durack^  for  respondent. 

Fbeedhan,  J.,  wrote  for  affirmance^  with  costs. 

Speie,  J.,  concurred. 
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THE  GERMAN  SAVINGS  BANK,  &c.,  v.  AGATHA 

HABEL,  AND  Akotheb. 

Before  Fbeedman  and  Speir,  JJ. 

Decided  Jane  18,    1879. 

By  the  Court. — The  order  made  and  entered  on 
the  18th  of  April,  1879,  mast  be  affirmed,  with  costs. 


HENRY  B.  KINGHORN,  as  Receiver  of  the 
Property  of  James  M.  Melville,  Plaintiff 
AND  Appellant,  x.  EDWARD  WRIGHT, 
JAMES  M.  MELVILLE  and  LOUISA,  HIS 
WIPE,  Defendants  and  Respondents. 

I.  Fraudulent  eonwyanee,  ^ 

1.  Action  by  judgment  creditors  to  set  aside  one. 

(a)  PltlOlt  CONVEYANCES  BY  JUDGMENT  DEBTOR  OP  OTHER  PROP- 
ERTY CANNOT  BE  ATTACKED  WHEN  THE  ACTION  DOES  NOT 
COMPREHEND   THE  SETTING  THEM  ASIDE. 

1.  ConsequeriUf^  the  faet  that  the  coneideratian  for  the  convey- 
ance sought  to  be  set  aside  Kas  paid  by  the  grantee  out  of 
funds  which  can  be  traced  as  farming  a  part  of  the  proceeds 
arising  from  the  sale  by  the  grantee  of  the  judgment  debtor 
of  property  which  had  been  previously  owned  and  conveyed  hy 
t\e  judgment  debtor  to  such  grantee,  is  immaterial, 

1.  Such  proceeds  cannot,  in  such  an  action,  be  shown  tp 
be  the  property  of  the  judgment  debtor,  by  evidence 
showing  that  the  deed  made  by  the  judgment  debtor 
to  his  grantee  of  the  property  from  the  sale  whereof,  by 
such  grantee,  the  same  was  derived,  was  fraudulent 
as  to  creditors. 
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Before  Speib  and  Freedman,  JJ. 

DmdedJane  13,  1879. 

The  plaintiff  was  appointed  receiver  of  the  property 
of  James  M.  Melville  in  proceedings  supplementary 
to  execution  issued  on  a  judgment  recovefed  by  the 
First  National  Bank  of  Saugerties  against  said  James 
M.  Melville. 

The  action  was  brought  to  set  aside  a  deed  made  by 
said  James  M.  Melville  and  wife  to  Edward  Wright,  of 
premises  207  West  Twenty-second  street,  as  fraudulent 
and  void  as  against  creditors.  This  deed  was  made 
in  payment  for  advances  therefor  made  by  Wright  to 
James  M.  Melville,  and  for  a  small  amount  of  costs 
paid  at  the  time  of  the  conveyance.  No  other  convey- 
ance was  sought  to  be  set  aside. 

Plaintiff  claimed  that  the  money  out  of  which  the 
advances  were  made  was  the  money  of  James  M. 
Melville  himself. 

The  judge  at  special  term  dismissed  the  complaint 
on  the  merits,  with  costs,  holding,  among  other  things, 
that,  under  the  complaint  and  the  evidence  applicable 
to  the  issues  joined  by  the  pleadings,  the  money  could 
not  be  regarded  as  that  of  James  M.  Melville. 

The  original  source  of  the  money,  and  the  mode 
in  which  it  came  to  the   hands    of  the  defendant, 
Wright,   appear  in  the  opinion  of  the  judge  before, 
whom  the  cause  was  tried  at  special  term,  which  opin- 
ion was  as  follows : 

''  Sedgwick,  J. — It  appears  that  the  advances  made 
by  Wright  to  Melville,  Maginley  &  Cooke,  on  Melville's 
credit,  were  from  sums  deposited  to  Wright's  credit 
with  Duncan,  Sherman  &  Co.  These  funds  were  prin- 
cipally made  up  of  a  sum  of  $0,750,  the  proceeds  of  a 
check  to  Mrs.  Melville's  order,  paid  as  a  oonsideratioa 
of  the  sale  of  the  Orange  Lake  Hotel  property,  stand- 
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ing  in  the  name  of  Mrs.  Melville,  and  the  conveyance 
of  this  to  Mrs.  Melville  was  a  part  of  the  consideration 
paid  to  her  for  her  conveyance  of  No.  37  West  Twenty- 
eighth  sti'eet.  This  last  property  had  been  conveyed 
to  her  by  her  husband  throagh  a  third  person,  Decem- 
ber 16,  1873.  This  action  did  not  comprehend  the  set- 
ting aside  of  these  conveyances  to  Mrs.  Melville  as 
fraudulent.  Nor  are  there  anv  facts  in  evidence 
which  would  justify  these  being  declared  fraudulent 
as  against  the  creditor  whom  the  plaintiff  represents. 
It  did  not  appear  that,  at  the  time  of  the  conveyance, 
December  16,  1873,  the  defendant,  Melville,  meant  to 
defraud  his  future  creditors,  still  less  the  creditor  par- 
ticularly represented  here.  But  the  conclusive  con- 
sideration is  that  these  conveyances  are  subsisting  and 
valid,  until  competently  they  are  adjudged  fraudulent, 
and  that  they  cannot  be  adjudged  fraudulent  upon 
an  examination  of  them  as  matters  of  evidence. 

''The  deposit  of  Mrs.  Melville's  check  in  Wright's 
bank  account  made  the  money  Wright's,  and  left  her  a 
creditor  of  Wright.  There  was  no  proof  that  she  had 
ever  given  this  money  to  her  husband.  The  general  evi- 
dence given  by  Mrs.  Melville,  as  a  witness  for  plaintiff, 
viz. :  —that  she  gave  to  her  husband  her  money  whenever 
he  requested  it,— does  not  justify  the  conclusion  that 
she  had  given  this  $9,750  to  Melville,  so  that  the  ad- 
vances by  Wright  were  made  out  of  Melville's  money. 
"It  cannot  be  said  that  the  relations  between  the 
parties  and  their  transactions  that  regarded  the  dispo- 
sition of  Melville's  earnings  do  not  present  considera- 
tions in  favor  of  plaintiff;  and  upon  these  considera- 
tions the  counsel  for  plaintiff  has  made  an  exhaustive 
and  very  able  argument,  but  the  conclusion  must  be 
that  they  do  not  amount  to  proof.  And  it  is  further 
right  to  say  that  defendant  claimed  that  the  transac- 
tion alluded  to  did  not  call  for  explanation  on  the  com- 
mon issue  in  this  case. 
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^^  If  the  money  did  not  belong  to  Melville,  it  does 
not  change  the  legal  effect  of  the  action  that  Mrs. 
Melville  was  a  creditor  of  Wright. 

^^The  complaint  is  dismissed  with  costs,  bnt  no  al- 
lowance." 

From  the  judgment  of  dismissal  on  the  merits,  with 
costs,  entered  upon  the  findings  of  facts  and  law  made 
by  the  court  below,  plaintiff  appealed. 

Coleridge  A.  HarU  attorney,  and  Horace  C.  Dcvm- 
ing^  of  counsel,  for  appellant. 

Taionsend  Wandelly  attorney,  and  Jcucob  F.  M'Mer^ 
of  counsel,  for  respondent. 

Per  Curiam. — The  judgment  should  be  affirmed, 
with  costs,  in  the  opinion  of  the  learned  judge  below. 


META  VOLKMANN,  et  al.,  Plaintiffs  and  Re- 
spondents, V.  HENRY  FIELDMANN,  Defend- 
ant AND  Appellant. 

Before  Sedgwick  and  Spbir,  JJ. 

Decided  November  3,  1879. 

Appeal  from  judgment,  in  favor  of  plaintiff. 
Edward  S.  Clinch^  for  respondent. 
Henry  WeTde^  for  appellant. 
Speir,  J.,  wrote  for  affirmance,  with  cosbs. 
Sedgwick,  J.,  concurred. 
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CHARLES  L.  WRIGHT,  Plaintiff  and  Respond- 
ENT,  V.  ADOLP  LECOUR,  Defendant  and  Ap- 
pellant. 

Before  Spsir  and  Freedman,  JJ.  ^ 

Decided  November  8,  1879. 

Appeal  from  an  order  made  by  the  jadge  before 
wbom  the  case  was  tried,  setting  aside  the  verdict  of 
the  jury  as  against  the  evidence,  and  granting  a  new 
trial. 

The  case  involves  no  point  of  interest. 

If*.  J.  MbisaeTij  for  appellant. 
Edwi^n  M.  FeU,  for  respondent. 
Speir,  J.,  wrote  for  affirmance,  with  costs. 
Freedman,  J.,  concurred. 


In  the  Matter  of  the  Petition  of  THE  BOWERY 
SAVINGS  BANK  v.  CAMILLE  MAHLER,  as 
Executor,  and  GEORGETTE  GOLDNER,  FOk 
AN  Interpleader. 

L   LSTBPLEADER. 

1.  Motion  foT^  hy  savings  hank. 

The  application  of  the  bank,  under  Law$  1876,  c.  871,  {  25,  was  a 

motion  in  the  action  then  pending  against  it,  and  not  a  special 

proceeding. 

Ck)6Tei. — The  order  of  interpleader  allowed  "  the  costs  of  the 

petitioner  herein.**    Sddf  costs  in  the  action  to  time  of 
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motion  were  meant.  The  order  was  not  appealed  from, 
and  hence  was  binding  on  the  clerk  and  judge  who  ea« 
tertained  the  appeal  from  the  taxation. 

Before  Sprir  and  Freedmak,  JJ. 

Decided  Natfember  8,  1879. 

Appeal  from  order  re-adjasting  petitioner's  costs. 

Carlisle  Norwood,  Jr.y  for  x)etitioQer,  appellant. 

Downing  &  Sla7\Jbroughy  for  GFeorgette  Goldner, 
respondent. 

Freedman,  J.,  wrote,  holding  as  above,  and  that 
the  re-adjustment  ordered  being  correct  as  to  the 
amount,  notwithstanding  the  assignment  of  an  errone- 
ous reason,  the  order  appealed  from  must  be  affirmed, 
with  costs. 

Speir,  J.,  concurred. 


VEDDER  VAN  DYCK,  as  Receiver,  Plainhpf 
AND  Respondent,  %.  JOHN  McQUADE,  De- 
fendant AND  Appellant. 

L  Corporation. 
1.  Sayings  Banks. 
(a)  TRUSTEES  AND  DIRECTORS,   LIABILITY   OP. 
(6)  Payment  of  dividends  or  interest  not  earned. 
1.  Trustees  are  liable  for  all  such  piyments  under  a  resolutioB 
declaring  dividends  passed  with  their  co-operation  or  con- 
currence, or  subsequently  approved  of  by  tfaem. 
1.  Mode  of  tignifying  o(mcarrence  or  appTiftaL 
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(a)  Need  Twt  be  by  record  of  a  vote  **  Aye  "  on  the 
merits,  hut  may  be  by  a  aita  voce  vote. 

1.  This  notwithstaiidin^r  the  terms  of  section  84 
of  chapter  371,  of  the  lawt  of  1875." 

2.  Joint  ahh  ssYERAii. — The  liability  is  several  as  well  as  joint. 

3.  Liability  rests  on. 

1.  Common  law. 

2.  If  the  measure  of  the  liability  for  acts  done  after  May  17, 
1875,  is  to  be  sought  for  only  in  chapter  371  of  tiie  laws  of 
1875,  then  the  liability  muy  be  rested  on  the  provisions  of 
that  chapter. 

8.  As  to  the  YorkvUle  Savings  Bank  the  liability  indepemlently  of 
the  common  law  may  also,  as  to  all  dividends  declared  prior  to 
May  17,  1875,  if  it  be  regiirded  as  a  moneyed  corporation,  be 
rested  on  sections  1  and  10,  of  attic le  1,  title  2,  chapter  18, 
part  IK.  S.,  and  if  not  regarded  as  a  monied  corporation,  then 
by  virtue  of  the  act  of  1869  chartering  it,  upon  section  2,  title 
4,  chapter  18,  part  1  R.  S. 

4.  Right  op  action  by  reason  op  such  payment,  accrues  to 

WHOM. 

(a)  To  a  receiver  under  a  judgment  dissolying  the  corporation 
and  appointing  a  receiver  rendered  in  action  against  the 
corporation  by  the  people,  &c. 
6.  Set  opp,  a  consideration. 

(a)  Sums  cusessed  on,  and  paid  hy  trustees  into  the  corporation 
before  the  appointment  of  a  receiver,  for  the  purpose  of  pay- 
ing such  dividends  or  interest  as  were  improperly  declared 
and  paid,  cannot  he  set  off  or  counterclaimeiL 

Before  Sedgwick,  Speir  and  Preedman,  JJ. 

Decided  November  8,  1870. 

Appeal  by  defendant  from  a  jiidgment  for  $13,534.25, 
entered  against  him  in  favor  of  plaintiff  on  the  report 
of  the  referee. 

This  action  brought  to  recover  $9,096.45  and  inter- 
est thereon,  being  the  amount  of  fifteen  dividends 
declared,  credited  and  paid  by  the  Yorkville  Savings 
Bank  of  the  city  of  New  York,  of  wliich  plaintiff  is 
receiver. 
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Defendant  was  a  trustee  of  said  bank  from  its 
organization  in  1869,  until  its  dissolution  ;  and,  until 
December  29,  1873,  was  ite  first  vice  president,  and 
chairman  of  its  executive  committee ;  and  all  said 
dividends  were  dedared  and  paid  with  the  knowledge 
and  approval,  and  by  the  vote  and  direction  of  the  de* 
fendant  as  a  trustee  and  officer  of  said  bank. 

The  bank  was  insolvent  during  its  entire  existence, 
and  its  income  was  never  sufficient  to  pay  its  running 
expenses ;  and  the  moneys  appropriated  to  pay  said 
dividends  were  therefore  mis-applied. 

The  action  was  tried  before  Hon.  Joseph  S.  Bos- 
worth,  as  referee,  who  delivered  the  following  opinion . 

*' J.  S.  BoswoRTH,  Referee. — In  Austin  v.  Daniels, 
4  DeniOj  299,  301,  the  court,  said :  '  Bank  offlcei-s  are 
but  agents  of  the  corporation,  and  if  they  transcend  or 
abuse  their  powers,  are  as  much  responsible  to  their 
principal  as  are  the  agents  of  an  individual.  This 
ought  to  be  regarded  as  too  plain  to  require  argument 
or  authority,  and  I  shall  offer  neither.' 

"Perry,  in  his  treatise  on  the  Law  of  Trtists  and 
Trustees^  enunciates  as  rules  well  settled,  that  the 
directors  of  corporations  are  trustees  and  agents  of  the 
shareholders  and  of  the  corporation  (§  207) ;  that  a 
trustee  cannot  sleep  on  his  trust ;  that  the  law  knows 
no  such  person  as  a  passive  trustee  ;  that  if  a  loss  oc- 
curs from  any  want  of  attention,  care  or  diligence,  of 
the  trustee,  after  he  accepts  the  office  of  trustee,  he 
may  be  held  responsible  for  not  taking  such  action  as 
was  called  for  (§  266) ;  that  if  a  person  assumes  to  act 
as  trustee  and  becomes  possessed  of  the  trust  fund,  and 
misapplies  it,  he  carniot  protect  himself  by  showing 
that  he  was  not  legally  a  trustee  (§  846) ;  and  that  ex- 
ecutors and  administrators  will  be  answerable  for  a 
breach  of  trust  of  their  testator,  though  they  may  have 
distiibuted  the  assets  without  notice  of  the  claim  ;  un- 
less the  distribution  was  made  by  order  of  the  court, 
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or  the  time  limited  for  suits  against  them  has  expired 
(§  846). 

Robinson  9.  Smith,  3  Paige,  332,  331 ;  Cunningham 
X.  Pell,  6  Id.  607,  613 ;  Butts  v.  Wood,  87  N.  Y.  317 ; 
Osgood  V.  Laytin,  3  Abb.  CL  App.  Dec  4J8,  and 
Osgood  V.  Ogden,  Id,  436,  affirm  these  principles, 
illustrate  to  the  same  extent  their  application  and  the 
rights  of  action  in  favor  of  a  receiver,  which  he  can  en- 
force, 

^^  The  act  incorporating  the  Yorkville  Savings  Bank 
(L.  1869,  p.  788),  names  the  defendant  as  one  of  the 
corporators  (§  1),  and  as  one  of  the  first  trustees  of  that 
corporation  (§  4),  and  he  continued  to  act -as  such 
trustee,  until  the  appointment  of  the  plaintiff  as  re- 
ceiver herein. 

^'The  dividends  alleged  in  the  complaint  to  have 
been  declared  and  paid,  were  declared  by  the  co-opera- 
tion^^ concurrence  and  approval  of  the  defendant. 

''There  was  no  surplus  profits  at  the  time  these 
dividends  were  declared,  out  of  which  they  or  any  part 
thereof  could  be  paid,  and  this  fact  was  well  known  to 
the  defendant.  His  misconduct,  by  willfully  co  operat- 
ing with  other  trustees  to  effect,  and  in  effecting  a  de- 
claration and  payment  of  dividends,  when  there  was  no 
surplus  profits  out  of  which  they  could  be  paid,  is 
clearly  and  fully  established.  I  think,  therefore,  that 
independent  of  any  statutory  enactments,  he  is  liable 
to  t£e  corporation  for  this  misconduct,  and  that  the 
receiver  can  enforce  that  liability. 

''I  think  the  defendant  is,  also,  clearly  liable  by 
force  of  statutory  provisions,  whether  this  corporation 
is  or  is  not  a  moneyed  corporation,  within  the  meaning 
of  that  term,  as  defined  by  the  Revised  Statutes. 

*'  Section  fourteen  of  the  act  incorporating  this  cor- 
poration {L.  1860),  declares  that  *the  corporation 
hereby  created  shall  be  subject  to  the  {provisions  of  the 
eighteenth  chapter  of  the  first  part  of  the   Revised 
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Statutes,  and  all  other  general  laws  affecting  savings 
institutions,  so  far  as  the  same  are  applicable.     .     . 

"Section  2,  of  title  4,  of  that  chapter  (1  It.  S. 
601),  declares  that  it,  shall  not  be  lawful  for  the  direc- 
tors or  managers  of  any  incorporated  company  in  this 
State  to  make  dividends,  excepting  from  the  surplus 
profits  accruing  from  the  business  of  such  corporation, 
.  .  •  and  in  case  of  any  violation  of  the  provis- 
ions of  this  section,  the  directors,  under  whose  adminis- 
tration the  same  may  have  happened,  except  those  who 
may  have  caused  their  dissent  therefrom  to  be  entered 
at  large  on  the  minutes  of  the  said  directors  at  the  time, 
or  were  not  present  when  the  same  did  happen,  shall, 
in  their  individual  and  private  capacities,  jointly  and 
severally  be  liable  to  the  said  corporation,  and  to  the 
creditors  thereof,  in  the  event  of  its  dissolution,  to  the 
full  amount  of  the  capital  stock  of  the  said  company 
so  divided,  withdrawn,  paid  out  or  reduced,  with  legal 
interest  on  the  said  respective  sums,  from  the  time  such 
liability  accrued,  and  no  statute  of  limitations  shall  be 
a  bar  to  any  suit  at  law  or  in  equity,  against  such  di- 
rectors for  any  sums  for  which  they  are  made  liable  by 
this  section.' 

"This  language  is  so  clear  and  precise,  that  there 
can  be  no  doubt  that  it  includes  a  corporation  like  the 
Yorkville  Savings  Bank. 

"  Such  continued  to  be  the  law  up  to  the  time  that 
chapter  371  of  the  Laws  of  187^  (passed  May  17,  1875,) 
took  effect  and  still  continues  to  be  applicable  to  the 
directors  or  managers,  of  savings  institutions,  unless,  as 
to  them,  it  is  repealed  by  the  act  of  1875.  Section  66  of 
the  act  {Id.  416)  repeals  several  enumerated  statutes,  re- 
lating esx)ecially  to  savings  banks.  No  part  of  the  Re- 
vised Statutes  is,  in  terms,  repealed.  If  repealed,  it  must 
be  because  some  provisions  of  the  act  of  1875,  relating 
to  its  trustees  or  managers,  are  in  direct  conflict  with 
the  part  of  the  Revised  Statutes  above  quoted.    I  do  not 
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disGover  anything  id  the  act  of  1875  whioh  is  necessa-^ 
rily  of  this  character.  If  it  is  claimed  that  section  62 
{Id.  416)  is  of  this  characten  it  may  be  answered,  as  I 
think,  that  that  section  only  relates  to  the  powers,  priv- 
ileges, duties  and  restrictions  conferred  npon  the  cor- 
poration itself,  and  confirms  the  powers,  rights  and 
privileges  of  the  corporation  and  subjects  the  corpora- 
tion to  the  duties,  restrictions  and  liabilities  imposed 
by  that  act.  It  does  not  in  terms,  and  in  my  opinion 
it  does  not  by  necessary  implication  repeal  so  mnch  of 
the  act  of  1869  as  imi)oses  uf)on  the  trostees  the  liabil- 
ity above  stated,  for  making  dividends,  when  there  are 
no  surplus  profits  with  which  to  pay  them.  Hence,  it 
is  clear,  that  if  this  corporation  is  a  moneyed  corpora- 
tion, the  trustees  are  liable  for  all  dividends  declared 
prior  to  the  passage  of  the  act  of  1876,  under  sections 
1  and  10  of  1  Ji.  8.  691,  and  if  not  a  moneyed  corpor- 
ation, then  for  all  such  dividends  under  section  2  of  1 
Ji.  S.  6()1  (  Vide  Id.  §  11,  p.  606). 

^'  And  even  if  the  ground  and  measnre  of  the  lia- 
bility of  a  trustee  of  a  savings  bank,  for  acts  done  after 
the  act  of  1876,  are  to  be  sought  only  on  that  act,  then 
it  will  be  found  that  section  33  of  that  act  (p.  411) 
makes  it  the  duty  of  the  trustees  of  such  corporation 
to  regulate  tlie  rate  of  interest.not  exceeding  six  per 
cent,  per  annum,  upon  the  deposits  therewith,  in  such 
manner,  that  depositors  shall  receive,  as  nearly  as  may 
be,  ail  the  profits  of  such  corporation,  after  deducting 
necessary  expenses. 

''Section  34  declares  that  no  dividends  or  interest 
shnli  be  declared,  ci'edited  or  paid,  except  by  authority 
of  a  vote  of  the  board  of  trustees,  duly  entered  npon 
their  minutes,  wherein  shall  be  recorded  the  ayes  and 
noes  upon  such  vote,  and  whenever  any  interest  or 
dividends  shall  be  declared  and  credited  in  excess  of 
the  interest  or  i>rofits  earned  and  appearing  to  the 
credit  of  such  corporationi  the  trustees  voting  for  such 
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dividends  shall  be  jointly  and  seveially  liaUe  to  the 
corporation  for  the  amoant  of  such  excess  so  declared 
and  credited. 

^^The  words  '  interest '.and  ^  dividends'  are  used  in 
this  act,  as  equivalent  expressions.  I  cannot  accede  to 
the  proposition  that  only  such  trustees  are  liable  as 
appear  by  the  minutes  to  have  voted  ^  aye,'  in  favor  of 
making  a  prohibited  dividend.  Nor  that  those  who 
caused  it  to  be  declared,  if  paid  in  pursuance  of  such  de- 
claration, are  not  liable,  because  it  may  have  been  de- 
clared at  a  meeting  when  less  than  a  legal  quorum  was 
present.  All  who  voted  to  make  the  declaration, 
though  they  may  have  voted  viva  vocCy  and  all  who 
subsequently,  at  a  meeting  of  the  board,  approved  of 
such  act,  though  they  approved  of  it  by  a  viva  voce 
vote,  are  liable  ;  they  voted  for  it  within  the  meaning  of 
the  provision,  imposing  the  liability  named  for  the 
misconduct  specified.  I  think,  therefore,  that  the  de- 
fendant is  liable  by  the  rules  of  the-common  law,  and 
is  liable  under  and  by  force  of  the  statutory  law. 

^'  I  think  the  right  of  action  upon  this  liability  of 
the  trustee  is  vested  in  the  receiver. 

*'By  the  act  of  1876,  the  liability  imposed  is  de- 
clared to  be  a  liability  to  the  corporation.  There  can 
be  no  question  that  such  a  right  of  action  is  vested  in 
the  receiver. 

"The  liability  created  by  section  2,  of  title  4,  of 
chapter  18,  of  the  Revised  Statutes  (vol.  1,  j).  601),  is 
declared  to  be  a  liability  to  the  said  corporation  and  to 
the  creditors  thereof,  in  the  event  of  its  dissolution. 

*'The  provision  of  law,  under  which,  in  Osgood  v. 
Laytin  {supra)  it  was  held  that  an  action  could  be 
maintained  by  the  receiver,  provided,  that  'any 
dividend  so  made  shall  subject  each  of  the  stockholders 
receiving  the  same,  to  an  individual  liability  to  the 
creditors  of  such  company,  to  the  extent  of  such 
dividends  received  by  him '  (4  Edm.  R.  8.  210). 
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**The  act  last  cited,  subjects  each  of  the  stock- 
holders receiving  a  dividend,  to  an  individaal  liability 
to  the  creditors  of  sach  company ;  thongh  the  liability 
is  several,  it  is  to  the  creditors  generally,  and  not  to 
each  creditor.  The  liability  imposed  by  the  Revised 
Statutes,  thongh  several  as  virell  as  joint,  is  to  the  cred- 
itors thereof  generally  ;  that  is,  to  the  creditors  of  the 
corporation,  in  the  evept  of  its  dissolution.  The  rea- 
sons assigned  by  the  coart,  Grover,  J.,  in  Osgood  v. 
Laytin,  3  Abb.  Ct.  App.  Dec.  424,  at  the  foot  of  that 
page,  for  holding  that  the  receiver  might  maintain  the 
action  in  that  case,  apply  with  like  force  to  this,  and 
that  case  is  an  authority  in  point,  in  favor  of  the  re- 
ceiver's right  to  maintain  this  action. 

*' Hence,  it  follows  that  whether  the  liability 
throughout  is  declared  by  the  Revised  Statutes,  or 
whether  his  liability  as  to  acts  done  since  the  passage 
of  the  act  of  1875,  is  to  be  determined  and  measured 
by  the  provisions  of  that  act,  the  right  of  the  receiver 
to  recover  seems  to  be  free  from  reasonable  doubt. 
And  it  also  follows,  that  the  defendant  is  liable  in  this 
action,  for  the  amount  of  the  dividends  declared  by  his 
concurrence  and  co-operation. 

*' I  think  there  is  nothing  in  the  defense  of  non- 
joinder of  parties  set  up  in  the  answer.  Even  if  it  be 
open  to  thu  defendant  to  avail  himself  of  the  alleged 
defect  by  answer,  it  appears  that  some  of  the  persons 
alleged  to  be  co-trustees  with  the  defendant,  were  not 
trustees  when  some  of  the  dividends  were  declared  and 
credited,  and  are  not  liable  therefor ;  and  the  liability 
of  the  trustees  is  sevei-al  as  well  as  joint. 

*'The  alleged  counter-claim  is  unavailable.  The 
action  sounds  in  tort.  It  is  brought  to  enforce  a  lia- 
bility caused  by  the  misconduct  of  the  defendant.  As 
to  the  sums  assessed  upon,  and  paid  by  the  trustees 
into  the  bank,  the  liability  of  the  corporation  therefor, 
if  it  be  liable  to  pay  the  same,  arises  upon  contract. 
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^^  If,  by  the  terms  of  the  resolntion,  by  which  these 
moneys  were  assessed  and  paid,  the  corporation  is 
under  no  liability  to  re-pay  the  same,  unless  /*the 
profits  of  the  bank  warrant  it,"  then  the  corporation  is 
not  liable  therefor.  The  profits  of  the  bank  have  never 
warranted  the  re-i>ayment  of  any  part  of  these  moneys, 
and,  as  the  institation  is  dissolved,  never  can  warrant 
it." 

Alexander  Thainy  attorney,  and  of  counsel,  for  ap- 
pellant. 

Ely  &  Smithy  attorneys,  and  Frelingh  H.  Smithy 
of  counsel,  for  respondent. 

Per  Curiam. — Judgment  affirmed  with  costs. 


CHARLES  A.  CAMERON,  Plaintiff  and  Respond- 
ent, V.  THE  EQUITABLE  LIFE  ASSURANCE 
SOCIETY  OP  THE  UNITED  STATES,  Defend- 
ant AND  Appellant. 

L    Appeals.    Laws  relative  tp  taking  of. 
Si.  yo  appeal  from,  ^ 

(a)  An  order  overruling  a  demurrer  to  the  complaint  and  giving 
leave  to  answer. 
See  Gamer  v.  Harmony  MiUs,  45  Jf.  F.  8up«r,  Cft.   148. 
8.  Fiiud  judgment. 

(a)  IlTTBRLOCUTORT   JtTDOMENT,    WHEN  NOT  BSYIBWABLB  ON  AP- 
PEAL FBOM  FlNAIt  JUDGMENT. 

1.  Wl)en  the  notice  of  appeal  from  the  final  judgment  does 
not  specify  tliat  the  interlocutory  judgment  is  appealed  from. 

Oo^,  §§1301,  1816,  1317: 
(J)    What  is  not  a  final  judgment  for  the  purposes  of 

APPEAL. 

When  a  deibomr  io  the  bomplaiat  Inn  been  ovetreled^  with 
leave  to  answer,  and  defendant  does  not  answer,  and  there- 
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upon  it  is,  on  motion,  adjudged  that  plaintiff  recover  his 
damages,  that  the  same  be  assessed  by  a  jury,  and  that  a 
writ  of  inquiry  issue  for  that  purpose,  and  thereupon  .the 
writ  issued  and  the  damages  were  assessed,  and  judgment 
was  entered  by  the  clerk  against  the  defendant  for  the 
damages  so  assessed,  and  costs. 

Edd, 
That  the  judgment  was  not  such  a  final  judgment  as  the 
law  provides  for  appeals. 

Before  Sedgwick,  Frkedman  and  Speir,  JJ. 

Decided  November  11,  1870. 

In  this  actjon  an  order  was  made  overmling  a  demur- 
rer to  the  complaint  and  giving  defendant  leave  to 
answer.  From  this  order  defendant  appealed  to  the 
general  term. 

No  answer  having  been  served,  an  order  was,  on 
March  14,  1879,  entered,  on  plaintiffs  motion,  made  on 
notice,  adjudging  that  plaintiff  recover  of  defendant 
the  damages  by  him  sustained  on  account  of  the  cause 
of  action  alleged  in  the  complaint ;  and  further  order- 
ing that  said  damages  be  assessed  by  a  jury,  and  that 
a  writ  of  inquiry  be  for  that  purpose  issued,  directed 
and  delivered  to  the  sheriff  of  the  city  and  county  of 
N*ew  York. 

A  writ  of  inquiry  was  accordingly  issued,  and  the 
damages  were  duVy  assessed  thereunder,  on  notice  to  de- 
fendant. Thereafter,  the  clerk  of  the  court,  on  March 
31,  1879,  entered  judgment  against  defendant  for 
the  amount  of  the  damages  so  assessed,  and  the  costs, 
as  adjusted. 

Defendant  appealed  to  the  general  term  from  the 
judgment  of  March  31,  1879,  but  did  not  specify  in  the 
notice  of  appeal  that  it  appealed  from  the  order  of 
March  14,  1879. 

Alexander  &  Oreen^  attorneys,  and  Charles  B.  Alex- 
ander^  of  counsel,  for  appellant. 


eSO  POBT  V.  CAMPBELL. 

Opinion  of  Bpbib,  J. 

Orimball  &  TanstaU^  attorneys,  and  R.  B.  TanstaU, 
of  counsel,  for  respondent. 

Spbib,  J.,  wrote  for  affirming  the  judgment  of 
March  31,  1879,  with  costs,  and  dismissing  the  appeal 
from  the  order  of  March  14,  1879,  on  the  grounds 
stated  in  the  head-note. 

Sedgwick  and  Freedman,  JJ.,  concurred. 


ANDREW  J.  POST,  et  al.,  Plaintiffs  and  Appel- 
lants, V.  GEORGE  H.  CAMPBELL,  et  al.,  De- 

FENDANTS  AND   RESPONDENTS. 

Before  Sedgwick,  Speir  and  Freedman,   JJ. 

Decided  November  11,  1879. 

This  was  an  action  to  recover  the  value  of  certain 
materials  furnished.  The  question  involved  was, 
whether  the  materials  were  included  in  the  materials 
required  to  be  furnished  by  the  terms  of  a  written 
contract,  or  were  in  addition  thereto.  The  cause  was 
tried  before  a  referee,  who  found  that  they  were  in- 
cluded within  the  contract.  Prom  the  judgment  en- 
tered on  his  finding,  plaintiffs  appealed. 

Wilson  (&  Wallfs^  attorneys,  and  William  O.  Wil- 
eon,  of  counsel,  for  appellants. 

Thomas  M.  Tyng,  of  counsel,  for  respondents^. 

Speir,  J.,  wrote  for  aflSlrmance. 

Sedgwick  and  Fkeedman,  JJ!,  concurred. 
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JONATHAN  OGDEN,  Plaintiff,    v.    JEREMIAH 

DEVLIN,  KT  AL.,  Defendants. 

I.  Attorney. 
1.  Substitution  op. 
(a)  A  client  has  the  rights  of  hii  tnon  volition,  to  change  his  at- 
to%;)ey  of  record. 

1.  This,  though  no  eomplaintis  made  against  the  attorney,  and 
though  the  object  for  which  the  benefit  of  his  services  was 
required  has  been  accomplished. 
1.  Conditions  imposed  on  granting  substitution  in 
such  case. 
(a)  The  attorney  must  be  fully  paid  for  his  services, 
Ixith  as  attorney  and  counsel. 

2.   FoR^i  OP  ORDER  IN  SUCH  CASE. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  November  \1,  1870. 

Appeal  by  defendants  from  an  order  denying  their 
motion  for  the  substitatioti  of  an  attorney  in  place  of 
the  one  originally  retained  by  them. 

The  original  attorney  was  the  respondent. 

The  ai>peal  is  from  an  order  denying  defendants' 
motion  for  a  substitution  of  attorney.  On  the  motion 
it  ajipeared  that  no  complaint  was  made  against  the 
attorney,  and  that  the  object  for  which  the  benefit  of 
his  services  was  required  bad  been  accomplished. 

Frank  J.  Dupignac^  for  appellant. 

H.  B.  Bradshaw  and  J.  8.  L.  OumminSy  for  re- 
spondent. 

Freedman,  J.,  wrote  for  reversal,  holding  the  propo- 
sition stated  in  the  head-note  ;  and  further  holding  that 
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defendants'  motion  should  be  granted  by.  the  entry  of 
an  order  providing  that  it  be  referred  to  a  referee  to 
ascertain  and  determine  what  amoant,  if  any,  is  due  to 
the  attorney  of  record  for  his  services  rendered  as  at- 
torney and  counsel,  and  that,  upon  the  coming  in  and 
confirmation  of  the  report  of  said  referee,  and  the  pay- 
ment by  the  defendants  of  the  amount  so  reported  due, 
if  any,  and  the  expenses  of  said  reference,  Frank  J. 
Dupignac  be  substituted  as  the  attorney  for  the  de- 
fendants in  the  place  and  stead  of  Charles  G.  Dahlgren. 


Curtis,  Ch.  J.,  concurred. 


ALBERT  L.  COLES,  Plaintiff  and  Respondent,  t. 
ALBERT  COLES,  Defendant  and  Appellant. 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  Kaumiber  11,  1S79. 

Action  brought  to  recover  the  balance  found  due 
the  plaintiff  on  the  dissolution  of  a  partnership  be- 
tween him  and  defendant.  The  answer,  amcmg  other 
things,  set  forth  the  causes  which  prompted  the  defend- 
ant to  dissolve  the  partnership.  On  motion,  the  allega- 
tions in  these  resjiects  were  stricken  out  as  irrelevant. 

Defendant  appealed. 

Sackett  &  Lang^  attorneys,  and  of  counsel,  for  ap- 
pellant. 

Edward  S.  Clhich^  attorney,  and  of  counsel,  for  re- 
spondent. 

Per  Curiam.— The  order  appealed  from  should  be 
affirmed  with  costs. 
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MARY  E.  SACIA,  Plaintiff  and  Respondent,  v. 
NEAL  W.  O'CONNOR,  Defendant  and  Appel- 

LA  NT.* 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  N&oembei  11,  18T9. 

Appeal  by  defendant  from  an  order  denying  his 
motfon  for  a  new  trial  and  for  the  making  of  one  Lock- 
wood  a  party  defendant. 

The  action  is  ejectment.  It  appeared  in  the  papers 
that  defendant  withdrew  his  answer,  and  that  judgment 
had  been  taken  by  consent. 

A.  J.  Hoej  attorney,  and  of  counsel,  for  appellant. 
Ira  2),  WarreUy  of  counsel,  for  defendant. 
Per  Curiam. — Order  affirmed  with  costs. 


GEORGE  VV.  KIDD,  et  al.,  Plaintiffs  and  Appel- 
lants, V.  TROY  PHILLIPS,  et  al.,  Defend- 
ants and  Respondents. 

I.  Judffffient. — Practice. 
1.  Entry  of  ibregularttt  in. 
(a)  An  entry  within  four  day$  from  the  filing  of  the  decision  (the 
cause  having  been  tried  at  special  term,  before  a  judge  with- 
out a  jury)  and  service  on  the  opposite  attorney  of  a  copy  there- 
of, with  notice  of  its  tiling,  in  irregular, 

(1)  Irrbgulakity  in  this  hbspect,  when  not  cause  for 
settino  aside  the  judomsnt. 
1.  Not  prejudiced.     When  the  party  against  whom  the 
judgment  was  entered  has  not  been  prejudiced  there- 
by, it  will  not  be  set  aside  for  such  iiTegularity. 

^  Decision  in  this  case  affirmed  by  court  of  appeals,  December  10, 
1879;  9  Weekly  Dig.  897. 
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U.  Fraudulent  eonveyanen. 

1.  Authorities  beariog  an,  cited  by  counsel. 

Before  Curtis,  Ch.  J.,  and  Sedgwick,  J. 

Decided  Mneniber  11,  1879. 

This  action  was  brought  to  set  aside  a  conveyance  as 
fraudulent  and  void  as  against  creditors.  Judgment 
was  rendered  against  plaintiffs. 

The  action  was  tried  before  the  court  without  a 
jury.  Judgment  was  entered  before  the  expiration  of 
four  days  from  the  filing  of  the  decision,  and  the  ser- 
vice on  plaintiffs'  attorney  of  a  copy  thereof,  and  no- 
tice of  the  filing.  Plaintiffs  moved  to  set  aside  the 
judgment  for  irregularity  in  this  respect,  which  was 
denied,  on  the  admission  that  plaintiffs  had  in  no  wise 
been  prejudiced.  Plaintiffs  appealed  from  the  judg- 
ment, and  from  the  order  denying  the  motion  to  set  it 
aside. 

Thomas  J.  TYZ/iey,  attorney,  and  of  counsel,  for  ap- 
pellant, on  the  appeal  from  the  order,  cited  :  Marvin  tJ. 
Marvin,  decided  by  the  court  of  appeals,  November  19, 
1878,  reported  in  7  Weekly  Digest,  370.  On  the  ap- 
peal from  the  judgment,  he  cited,  to  the  point  that  a 
fraudulent  conveyance  cannot  be  saved  by  the  fact  that 
it  was  given  for  an  honest  debt :  Drury  v.  Cross,  7 
Wall.  302;  Johnson  v,  Whitwell,  24  Mass.  74;  Gra- 
ham 0.  Furber,  14  Com.  B.  419 ;  Devries  v.  Phillips,  63 
N.  C.  63 ;  PuUiaui  v.  Newberry,  41  Ala.  168  ;  Goodhue 
V.  Berrien,  2  Sandf.  Ch.  631 ;  Guns  v.  Ilenshaw,  2 
Penn.  36;  Rutland  v.  Snow,  20  Conn.  27;  Waterbury 
V.  Sturtevant,  18  Wend.  353  ;  Solomon  v.  Moral,  53 
Hoo).  Pr.  342 ;  24  N.  Y.  623 ;  7  Wend.  436  ;  58  Barb. 
625.  And  to  the  point  that  fraud  is  commonly  made 
out,  not  by  direct  proof,  but  by  circumstantial  evi- 
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dence,   he  cited :  Wehrting  v.  Sturtevant,  18  Wend. 
361. 

Otto  Horwitz  and  E.  M.  Oohen^  of  counsel,  for  re- 
spondents, on  the  appeal  from  the  order,  cited  :  Valen- 
tine z,  Haydecker,  8  Weekly  Digest^  478.  And  on  the 
appeal  from  the  judgment  he  cited :  Laidlaw  v.  Gilimore, 
47  How.  Pr.  67,  aflBrmed  by  coa,rt  of  appeals,  1874 ; 
Newman  v.  Cardell,  43  Barb.  448  ;  Loeschick  v.  Hat- 
field, 4  Abb.  Pr.  N.  8.  210;  Read  v.  Livingston,  3 
Johns.  Ch.  481  ;  6  Cow.  67 ;  2  R.  8.  137,  §  4 ;  10  if.  Y. 
190 ;  Id.  227  ;  Carpenter  v.  Cnrren,  42  Barb.  300  ; 
Waterbury  v.  Sturtevant,  18  Wead.  352  ;  Auburn  Ex- 
change Bank  v.  Pitch,  48  Barb.  344. 

Pek  Curiam.— Judgment  and  order  appealed  from 
affirmed,  with  costs. 


JAMES  MULBOON,  et  al.,  Plaintiffs  and  Re- 
spondents, V.  WILSON  H.  BLACKWELL,  et 
AL.,  Defendants  and  Appellants. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  December  1,  1879. 

Appeal  by  the  defendants  from  a  judgment  ren- 
dered upon  the  report  of  a  referee. 

W.  T.  Birdsallj  for  appellants. 

J.  A.  8houdy^  for  respondents. 

Curtis,  Ch.  J. — The  action  is  for  goods  sold  and 
work  and  labor  done.  The  answer  sets  ap  failure  to 
perform,  and  matters  by  way  of  recoupment.  Upon 
the  close  of  plaintiffs'  case,  it  was  submitted  to  the 
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referee,  who  foand  for  the  plaintiffs.  The  evidence 
appears  to  sastain  the  findings  of  fact  presented  in  the 
report  of  the  referee.  The  exceptions  of  the  defend- 
ants are  not  sufficient  to  call  for  a  new  trial. 

The  judgment  appealed  from  should  be  affirmed 
with  costs. 

Fbeeoman,  J.,  concurred* 


ERIE  PRESERVING  COMPANY,  Plahttifp  and 
Respondent,  v.  JONATHAN  PEARSALL,  kt 
AL.,  Defendants  and  Appellants. 

A  contract  between  an  agent  of  a  manufacturing  house,  and  one  pro- 
ix^sing  to  buy  the  goods  sold  by  him  as  such  agent,  by  whicli,  jMiy- 
ment  for  the  said  goods  was  to  be  made  by  supplying  said  agent 
with  merchandise  dealt  in  by  the  buyers, — i.  0.,  groceries, — the 
parties  dealing  with  such  agent  being  aware  that  he  was  acting  for 
others,  Jleld,  one  which  requires  apecial  authority  or  ratifica- 
tion. 

Before  Curtis,  Ch.  J.,  and  Preedman,  J. 

Decided  Ikeember  1,  1879. 

Appeal  from  judgment  entered  upon  a  verdict  ren- 
dered pursuant  to  the  direction  of  the  court,  and  from 
order  denying  defendants^  motion  for  a  new  trial  on 
the  minutes. 

Afnbrose  Monell^  tot  api)ellant8. 

Charles  T.  CarneSy  and  E.  Louis  LowSj  for  re- 
spondent. 

Freedman,  J.,  wrote  for  affirmance  with  costs. 

Curtis,  Ch.  J.,  concurred. 
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JOHN  J.  CORBETT,  Plaintiff  and  Appellant,  v. 
LOUIS  DE  COMEAU,  Defendant  and  Re- 
spondent.* 

i.   Order  eompeUing  plaintijSTs   attorney  to  duclo^e  residence^  occupa^ 
tion  and  hu9ines8  address  of  plaintiff,  and  staying  proceedings. 
A  court  mny  io  a  proper  case  make  such  an  order  (Corbett «. 
Gibson,  18  Hun,  49). 

Before  Curtis,  Ch.  J.,  and  Freedman,  J. 

Decided  December  1, 1879. 

Appeal  from  order  compelling  plaintiffs  attorney 
to  disclose  residence,  occupation,  and  present  address 
of  plaintiff,  and  staying  plaintiff's  proceedings  until 
full  compliance  with  the  order. 

The  action  is  for  libel,  and  was  commenced  by  ser- 
vice of  a  summons — without  a  complaint. 

Two  similar  applications  have  been  made  herein,  the 
first  of  which  was  denied  on  the  ground  that  no  com- 
plaint had  been  served,  and  the  second  on  the  ground 
that  ''some  specific  object  at  least  should  be  shown." 
The  affidavit  on  behalf  of  defendant  states  that  the 
complaint  has  been  served,  and  further,  "  It  is  sought  to 
make  a  new  application  upon  facts  raising  a  presump- 
tion that  the  plaintiff  is  a  non-resident,  and  is  not  cog- 
nizant of  these  proceedings,  and  for  the  specific  object 
hereinafter  stated,  viz : 

''To  examine  the  plaintiff,  either  before  trial  or  upon 
the  trial,  if  in  the  country,  or  by  commission  if  he  is 
abroad,  and  show : 

"  1.  Whether  or  not  the  plaintiff  is  a  willing  party  to 
this  action,  and  the  real  party  in  interest. 

*  See  atUe,  p.  588. 
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^'  2.  That  the  plaintiff  is  in  fact  what  it  is  alleged 
that  he  has  been  charged  to  be  {i.  e.,  insane). 

'^  8.  That  the  allegations  alleged  to  be  made  by  the 
defendant  in  the  complaint  herein  are,  if  proved  to 
have  been  made,  true. 

''And  farther,  to  secnre,  if  possible,  the  attendance 
of  the  plainriJBf  upon  the  trial,  in  order  that  the  jury 
may  have  an  opportunity  of  judging  of  the  plaintiff  by 
his  manner  and  appearance  upon  the  stand,  and  lastly, 
to  obtain  security  for  costB  in  case  it  appears  that  the 
plaintiff  is  in  fact  a  non-resident." 

The  judge  below,  in  rendering  his  decision  on  the 
qnestion  herein,  made    the  following  memorandum : 

Speir,  J. — Upon  an  examination  of  the  papers  and 
the  opinion  of  the  general  term  of  the  second  district, 
in  the  case  of  Corbett  v.  Gibson,  I  am  not  disposed  to 
review  the  decision  of  that  court. 

Let  an  order  be  entered  making  the  same  disi)osi- 
tion  in  this  case  on  notice. 

W.  Frank  Severaiicey  for  appellant. 

Coudert  Bros.j  for  respondent. 

Per  Curiam.— The  order  apx)ealed  from  should  be 
affirmed  with  costs. 
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DAVID  DOWS,  BT^  AL.^  Plaintiff  and  Respond- 
ent, V.  HENRY  P.  KIDDER,  et  al.,  Defend- 
ants AND  Appellants.* 

L  Sale  and  delivery  on  condition  that  title  shall  not  pass  until  pay- 
ment.— ^Rights  of  vendor. — Liability  of  purchaser  from  vendee. — 
Action. — Party. — ^Defense. 
1.  Purchaser  for  valitb  from  tender. 
(a)  WHO  IS  not,  so  AS  TO  BE  PROTECTED  AGAINST 
VENDOR. 
1.  E.  having  agreed  with  A.  (the  vendee)  to  buy  the  bills 
of  exchange  on  August  12,  for  $86,000,  drawn  against 
several  bills  of  lading,  including  those  of  the  propetty  in 
question,  paid  A.  $17,000,  on  account  of  the  purchase, 
and  for  the  balance,  sap  $  1 8, 000,  drew  Mb  check  toA.^n  order ^ 
which  A.  took  and  immediately  indorted  hack  to  K.,  as 
security  for  what  he  (A.)  mifjht  he  found  to  owe  him  (JT.) 
on  previoiM  trahsaetions^  and  K.  passed  it  to  the  ertdit  of 
A,  in  that  sJiape,  and  thereafter  received  from  A.  the 
bills  of  lading  against  which  the  bills  of  exchange  were 
drawn.     Matters  thus  stood,  as  between  E.  and  A.,  when 
the  vendors  to  A.  notified  E.  that  the  com  was'  thuin?, 
and  demanded  a  return  of  it,  or  that  E.  should  account 
for  its  value  or  proceeds. 

Held, 
that  E.   was  not  a    purchaser  for  value   as  to  the 
$18,000. 
(3^)  CONVERSION  BY  PURCHASER  FROM  VENDEE. 
1.  What  wijx  constitute. 
1.  If  E.,  before  demand  on  him,  had  transferred  the  title 
and  control  of  the  gotfds^  it  constituted  a  conversion, 
because  he  must,  in  that  case,  have  himself  received 
credit  ftir  tliem. 
{e)  ACTION,  WHAT  PROPER  IN  SUCH  CASE. 
1.   Trover.    An  action  in  nature  of  trover  is. 

1.  Party,  who  not  nbcbssart. 
A.  is  not  a  necessary  party. 

2.  Dbtbkse,  other  parties  CLADfiiva,  WHEH  not. 

The  facts  that,  after  plaint\ff^s  demand^  other  parties  made 

*  Note — See  Farmer*s  &  Mechanic's  National  Bank,  &c.  e.  Hazel- 
tiae,  ante,  576. 
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rimilar  claims  in  respect  to  the  goods  eovered  bj  the 
other  bills  of  lading,  present  no  defense. 

Before  Curtis,  Ch.  J.,  and  Fkeedman,  J. 

Decided  December  1,  1879. 

This  is  an  appeal  by  defendants  from  a  jadgment 
entered  against  them  in  favor  of  plaintiff  for  (17^652.12, 
upon  the  report  of  a  referee. 

The  facts  of  the  case,  as  found  by  the  referee,  are  as 
follows : 

On  July  24,  1876,  plaintiffs  agreed  to  sell  to  Thomas 
Atkinson,  doing  business  under  the  name  of  Thomas 
Atkinson  &  Co.,  and  said  Atkinson  agreed  to  buy  of 
plaintiffs  60,000  bushels  of  sound  Western  mixed  corn, 
as  per  sample,  at  fifty -five  cents  per  bushel  of  fifty -six 
pounds,  to  be  delivered  during  first  half  6f  August  in 
prime  shipping  condition  to  buyer's  vessel  or  store, 
payment  to  be  made  in  cash  on  delivery. 

On  August  10  and  11,  1876,  on  request  of  said 
Atkinson,  plaintiffs  caused  24,869g  bushels  of  corn,  of 
which  they  were  possessed  as  owners  to  he  delivered 
on  board  the  bark  Emilio  Champa^  then  being  at 
Brooklyn  in  the  port  of  New  York  and  bound  to  Cork 
for  orders  ;  said  corn  was  so  put  on  boards  fur  account 
and  to  be  held  for  account  of  plaintiffs ;  plaintiffs,  as 
owners  of  said  corn,  according  to  the  usual  course  of 
business,  received,  the  return  of  the  official  weigher 
dated  August  11,  showing  the  delivery  of  the  said 
quantity  of  corn  on  board  said  vessel ;  the  price  of  said 
corn  at  the  sale  agreed  on,  with  customary  proportion 
of  expenses,  amounted  to  $13,802.61,  for  which  a  bill 
was  rendered  at  the  time  of  the  delivery  of  the 
weigher's  return,  as  hereinafter  mentioned,  for  pay- 
ment to  be  made  in  cash  ;  on  August  12,  aforesaid, 
plaintiffs  made  a  conditional  delivery  of  said  com  to 
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said  Thomas  Atkinsoiiy  by  delivering  to  bim  the  said 
weigher's  retam  indorsed  by  plaintiffs,  the  condition 
of  snch  delivery  being,  by  standing  agreement  between 
said  Atkinson  and  plaintiffs,  that  the  title  to  said  corn 
should  not  pass  by  such  delivery  until  the  payment  of 
the  price  in  c&sh,  which  agreement  was  supplemented. 
by  a  special  promise  at  the  time  of  delivery  to  give  a 
check  for  the  amount  of  the  bill  at, two  o^  clock  of  the 
same  day  ;  the  title  papers  for  said  corn  were  indorsed 
by  plaintiffs  and  delivered  to  said  Atkinson  for  the 
purpose  of  enabling  Atkinson  to  procure  bills  of  lad- 
ing, in  his  own  name,  for  the  com,  and  to  prepare  and 
sell  his  exchange  drawn  against  the  same ;  a  check 
for  the  price  of  said  corn  was  demanded  by  plaintiffs 
of  said  Atkinson  on  the  same  day,  and  was  refused, 
and  thereupon  the  return  of  the  corn  or  of  the  bills  of 
lading  therefor  was  also  demanded  of  said  Atkinson, 
and  refused. 

Said  Atkinson,  on  the  same  day,  publicly  failed, 
and  made  a  general  assignment  for  benefit  of  his  cred- 
itors. 

Said  Thomas  Atkinson,  by  means  of  the  said 
weigher's  certificate,  so  indorsed  to  him  by  plaintiffs, 
procured  from  the  master  of  said  bark  Emilio  Ciampa 
bills  of  lading  for  said  corn,  three  in  number,  ia  the 
name  of  Thomas  Atkinson  &  Co.,  as  shippers  ;  and  on 
the  same  August  12,  1876,  transferred  the  same  to  de- 
fendants, as  security  for  three  bills  of  exchange  for 
£2,060  sterling,  drawn  by  said  Thomas  Atkinson  &  Co. 
against  said  corn,  and  forming  part  of  a  parcel  of  ex- 
change amounting  to  £6,725  sterling  that  day  sold  to 
defendants  by  said  Atkinson  at  the  aggregate  price  of 
936,381.81. 

Defendants  x>&id  to  said  Atkinson,  on  account  of 
said  purchase  of  exchange,  $17,000,  and  no  more; 
by  the  mail  which  closed  at  half-past  one  of  that 
d^y  defendants  forwarded  the  said  bills  of  exchange 
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and  bills  of  lading,  with  soitable  indamefment  or  x>tber 
transfer,  to  their  agents  or  corrospondents  in  London, 
McCalmcmt  Brothers  &  Co.,  with  whom  defendants 
transacted  business  of  this  kind  on  joint  account. 

Afterward,  on  the  same  day,  plaintiffs  notified  de- 
defendants  that  plaintiffs  were  the  owners  of  said  corn, 
and  demanded  the  same,  or  the  bills  of  lading  there- 
for, or  that  defendants  should  agree  to  accoant  to 
plaintiffs  for  the  value  of  the  proceeds  thereof. 

At  the  time  of  such  demand,  defendants  had  in 
their  own  hands,  of  the  price  of  the  said  exchange, 
more  than  $19,000,  being  much  more  than  the  whole 
value  of  the  said  corn. 

Defendants  neglected  and  reused  tp  comply  with 
any  of  the  said  demands. 

The  purchase  of  said  exchange  from  said  Atkinson 
by  defcAdants  was  in  the  usual  course  of  business ; 
the  defendants  paid  in  part  for  the  said  exchange, 
namely,  to  the  amount  of  $17,000  only.  At  the  time 
of  the  said  purchase  and  of  their  receiving  the  said 
bills  of  exchange  and  bills  of  lading,  defendants  bad 
no  notice  of  the  insolvency  of  said  Atkinson,  and  na 
reason  to  suspect  such  insolvency,  and  had  no  notice 
or  reason  to  suspect  that  said  Atkinson  was  not  act- 
ing in  his  own  behalf,  and  right  and  fairly  and  honest- 
ly, and  in  entire  good  faith,  in  respect  to  said  exchange 
and  the  said  corn,  and  then  had  no  notice  or  reason  to 
suspect  that  plaintiffs  had  any  interest  in  or  claim 
upon  said  corn,  or  any  part  thereof. 

Pursuant  to  the  sale  of  exchange  above-mentioned, 
said  Atkinson,  at  about  eleven  o'clock  in  the  forenoon, 
or  soon  thereaf tef^  of  the  said  August  12,  delivered  to 
defendant  sixteen  bills  of  exchange,  amounting,  in  the 
aggregate,  to  £6,726,  all  drawn  against  merchandise, 
among  which  were  three  bills,  amounting  to  £2,060, 
drawn  against  the  com  on  board  of  the  Ciampa. 

Atkinson  delivered  to  defendants  with  such  ex- 
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change  all  the  bills  of  lading  for  said  merchandise,  in- 
cluding the  bills  of  lading  for  the  com,  and  usual  doc- 
uments, except  certain  bills  of  lading  representing 
bacon,  and  requested  a  check  for  $17,000  on  account  of 
the  transaction,  which  defendants  gave  him. 

Soon  thereafter  the  bills  of  lading  for  the  bacon 
were  delivered  to  defendants,  and  the  transaction  be- 
tween defendants  and  Atkinson  was  complete,  on  At- 
kinson^ s  part. 

To  complete  the  sale  and  purchase  of  the  exchange, 
there  remained  to  be  paid  by  defendants  to  Atkinson 
the  sum  of  $19,831.81,  balance  of  the  price  of  the  ex- 
change. 

About  2  P.H.  the  same  day,  Atkinson  called  at  de- 
fendants' office,  and  then  received  their  check  for  said 
balance,  $19,831.81,  which  he  immediately  indorsed 
and  handed  back  to  defendants,  requesting  that  it  be 
passed  to  his  credit,  as  additional  margin,  to  protect 
defendants  from  losses  likely  to  occur  on  prior  trans- 
actions, and  defendants  received  the  check  so  indorsed, 
and  passed  the  amount  to  Atkinson's  credit,  as  re- 
quested. 

At  the  time  when  defendants  so  gave  and  received 
back  the  said  check,  they  had  no  knowledge  or  notice 
of  any  claim,  on  the  part  of  plaintiffs,  to  the  corn  in 
question. 

Thereafter,  plaintiffs  demanded  of  defendants  the 
corn  in  question,  or  its  value,  and  defendants  refused 
to  comply  with  the  demand. 

Thereafter,  namely,  August  15,  and  on  August  22, 
similar  demands  were  made  upon  defendants  by  other 
creditors  of  Atkinson,  for  other  merchandise  purport- 
ing to  have  been  represented  by  bills  of  lading  accom- 
panying the  exchange,  sold  by  Atkinson  to  defend- 
ants, as  aforesaid,  which  demands  amounted  to 
$11,779.64. 

Plaintiffs'  demand  was  renewed  on  Monday,  August 
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14,  and  that  the  defendants  were  willing,  and  offered 
to  pay  to  plaintiffs  the  price  of  the  exchange  drawn 
against  the  com,  if  Atkinson  would  consent ;  that  At- 
kinson refused  to  consent,  and  thereupon  defendants 
refused  to  pay  to  plaintiffs  the  price  of  such  exchange, 
and  retained  possession  of  the  corn  without  agreeing  to 
account  for  the  same  to  plaintiffs. 

The  market  value  oi  the  com  on  that  day  was  fully 
equal  to  the  aforesaid  contract  price. 

The  referee  wrote  an  opinion  holding  the  proi)osi- 
tions  stated  in  the  head-note. 

0.   T.  mccy  attorney,  and  of  counsel,  for  appel- 
lant. 

C.  Van  Santvoordj  attorney,  and  of  counsel,  for  re- 
spondent. 

Per  Curiam.— The  judgment  should  be  affirmed, 
with  costs,  upon  the  opinion  of  the  referee. 
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ACCOUNTING  (Action  for). 

1.  In  a  reference  to  heijtr  nnd  de 
termine  issues  in  an  action  for 
an  nccounting,  the  determination 
of  the  issnes  not  invoicing  the 
taking  of  the  account,  the  ref 
eree^s  duty  is  to  hear,  determine 
and  reiK>rt  on  the  issues,  and  if 
he  decides  that  plaintiff  is  en 
titled  to  an  accounting,  then  to 
pass  on  the  principles  on  whicli 
the  accounting  should  be  had,  so 
far  as  tiic  same  are  involved  in 
the  determination  of  the  issues, 
and  to  direct  the  entry  of  an 
interlocutory  judgment  for  an 
accounting  in  conformity  with 
his  report.  Ilrtfftateay  v.  liusieU, 
53d. 

2.  Entry  of  interlocutory  judgment 
in  conformity  with  such  report 
is  muttur  of  course,  unless  there 
are  allegatitms  of  irregularity, 
surprise,  or  newly-discovered 
evidence.     lb. 

8.  On  motion  for  interlocutor>' 
judgment  cm  fiuch  report,  there 
can  be  reviewed  neither  the 
merits  nor  any  alleged  error  in 
the  admission  or  rejection  of 
evi'lence,  or  in  the  findings. 
(Mode  in  which  a  review  of  the 
merits  or  of  alleged  errors,  is  to 
bo  obbiined,  pointed  out.)    lb. 

4  In  proceeding  under  interlocu- 
tory judgment  directing  an  ac- 
counting by  defendant,  plaintiff 
has  a  right  to  the  formal  bring- 
ing in  by  defendant  of  the 
account  in  the  form  of  debit  and 
credit  and  duly  verified,  and  to 
his  examination  on  interroga- 
tories,    lb. 

Accounting  under  partnerthip  agree- 


ment^ prinmples  upon  iehich  same 
ehoidd  be  eondtteted.  Bee  JSchuUe 
V.  Andereon^  480. 

See  Agency,  G;  Plbadino,  1. 

APPIDAVrrS  AND   DEPOSI- 
TIONS. 

InadmmiUe  to  stutain  report  of  eale 
on  foreclosure^  as  against  excep- 
tions filed,  by  showing  that  terms 
of  sale  were  different  from  those 
reported.  See  Koch  v.  PurceUy 
1(52. 

See  Examination  before  Trial, 
1,  8,  4,  7,  8. 

AGENCY. 

1.  When  the  agent  is  vested  with 
the  apparent  control  of  a  non- 
ncgotial)le  chose  in  action,  as 
owner,  and  the  assignee  is  a  bona 
fide  purchaser  for  value  without 
notice,  assignee  from  agent  of 
owner  takes  as  against  the  owner. 
Voluntiiry  assumption  by  agent 
of  a  claim  for  which  he  was  not 
liable,  but  which  W2\s  necessary 
to  be  paid  to  secure  certain  in- 
terests of  the  assignee,  and  which 
the  asignee  declined  to  pay,  and 
the  subsequent  assignment  of  the 
chose  in  action  in  consideration 
of  the  assignee's  payment  of  the 
claim,  and  its  subsequent  pay- 
ment by  the  assignee,  will  con- 
stitute parting  with  value.  Haze- 
well  V.  Counten,  22. 

2.  Where  the  agent  is  intrusted  by 
the  real  owner  with  an  assign- 
ment of  a  chose  in  action  exe- 
cuted in  blank,  he  is  invested  by 
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tho  owner  with  the  apparent  con- 
trol of  it  as  owner.  lb, 
8.  The  plaintiffs,  as  executors, 
through  their  agents,  leased  cer- 
tain premises  to  the  defendant. 
The  indenture  of  lease  introduced 
in  evidence,  upon  which  the  ac- 
tion was  brought,  was  not  under 
seal,  and  was  signed  by  the  les- 
see only,  the  defendant  herein. 
The  plaintiffs,  said  agents,  wore 
mentioned  and  described  there- 
in as  landlords,  with  the  word 
**  Agents  '*  after  their  names.  It 
appeared  that  the  defendant  un- 
deratood  that  he  made  the  en- 
gagement to  lease,  &c.,  with  per- 
sons who  were  acting  for  others. 
—  Held^  that  an  agent  can  bind 
his  principal  by  a  parol  contract 
entered  into  in  his  own  (the 
agent^s)  name,  though  the  prin- 
cipal's name  docs  not  appear  in 
the  instrument;  and  that  in  this 
case  the  plaintiffs  were  properly 
in  court  to  enforce  the  agreement 
made  by  them,  through  their 
a<;ent,  with  the  defendant.  Nie- 
oU  V.  Burke,  75. 

4.  When  an  agent  of  a  bank,  with 
out  authority,  either  because  the 
authority  has  not  been  ccmferred 
by  the  bunk  as  a  fact,  or  because 
it  has  no  power  under  its  charter 
to  confer  such  power,  pays  away 
its  money  to  an  officer  and  agent 
of  another  bank  for  his  bank, 
and  such  officer  knows  that  there 
is  no  authority  to  pay  the  money, 
and  that  his  bank  h^is  no  right 
to  take  it,  he  is  lial)le  personally 
for  the  money,  whether  or  not  he 
has  paid  it  over.  Query.  Wheth- 
er he  would  be  liable,  if  the  pay- 
ment was  made  to  satisfy  a  claim 
made  bona  fide,  although  its 
character  be  suclZ  that  in  a  case 
made  between  the  principals  it 
might  turn  out  to  be  unbounded. 
Am.  Nat,  Bk.  v.  Whedoek,  205. 

5.  In  the  case  of  agencies,  such  as 
the  case  under  consideration, 
where  accounts  arc  involved,  an 
action  may  be  brought  on  the 
equity  side  of  the  court.  Walker 
T.  Spencer^  71. 


6.  The  rule  that  an  a^ent  cannot 
bind  his  principal  m  a  matter 
in  which  the  agent  has  secured  to 
himself  an  interest,  Ib  well  set- 
tled. In  such  atfase  tlie  princi- 
pal may  repudiate  the  act  of  the 
agent  whenever  the  facts  become 
known  to  him.  Lodf  v.  Mellmttn^ 
336. 

7.  Loss  occasioned  by  the  negli- 
gence of  the  agent  in  the  fullill- 
roent  of  his  duties,  must  fall 
upon  the  agent,  and  he  is  liable 
therefor  to  liis  principal.     lif, 

8.  This  case  was  one  of  a  s|)ecial 
agency,  under  which  the  duty  of 
seeing  that  the  bills  6f  exchange 
were  fully  covered  by  actual 
shipments  of  cotton,  and  that 
the  bills  of  lading  were  valid, 
was  clearly  imposed  upon  the 
defendants.  Bills  of  exchange 
purchased  by  defendants  for 
plaintiffs'  account,  otherwise  than 
in  strict  accordance  with  their 
authority  under  this  special 
agency,  do  not  constitute  a  proper 
and  legitimate  charge,  in  favor 
of  defendants  against  plaintiffs, 
unless  it  clearly  appears  that 
such  violation  of  duty  has  been 
waived  by  the  plaintiffs.  There 
being  no  proof  of  such  waiver, 
the  defendants  were  justly  held 
liable.     lb. 

9.  In  a  sale  of  goods  to  a  factor  or 
agent,  who  purchases  in  his  own 
name,  and  to  whom  the  credit  is 
given  and  the  merchandise  billed 
and  charged,  the  principal  is  not 
lial)le  to  respond  to  the  vendor 
for  the  price  of  the  goods,  whero 
it  appears  that  the  principal  has 
paid  his  factor  or  agent,  for  tlie 
goods.  McCaUoughx,  Thompwn^ 
449. 

10.  A  contract  between  an  agent  of 
a  manufacturing  house,  and  one 
proposing  to  buy  the  goods  sol<i 
by  him  as  such  agent,  by  which 
payment  for  the  said  goods  w:is 
to  be  made  by  supplying  said 
agent  with  merchandise  dealt  in 
by  the  buyers, — i,  «.,  groceries, 
— the  parties  dealing  with  such 
agent  being  aware  that  he  was 
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acting  for  others:  Ileld^  one 
which  requires  special  authority 
or  rutificatiou.  ISrisFreM.  Co,  v. 
PearMll,  636. 

See  Banks  akd  Banking,  8;  Eri- 

DBNCEy  7 ;  Municipal  Corpoba- 

TiOKs;  Usury. 

ALIMONY. 
See  DivoBCB. 

ANSWER. 
See  Pleading. 

APPEAL. 

1.  An  order  requiring  a  defendant 
to  make  an  answer  more  definite 
and  certain,  is  not  as  a  rule  ap, 
pealable.  But  in  this  case  the 
order  should  not  have  given  the 
plaintiff  It'ave,  in  case  the  de- 
fendants did  not  amend,  to  apply 
for  judt^ment.  The  relief  should 
not  have  extended  beyond  strik- 
ing out  the  allegations  com- 
plained of;  for  if  these  allega 
tions  were  stricken  out,  there 
was  still  an  issue  left  to  be  tried 
before  tiie  plaintiff  was  entitled 
to  judgment.  Tills  part  of  the 
order  affects  a  substantial  right  of 
the  defendant,  and  is  appealable. 
IIufjhe»\\  0/iie.j  d;c.  liio.  Co.^  114. 

2.  The  directir)n,  or  order  of  the 
court,  overruling  the  demurrers 
of  the  defendants,  and  that  the 
plaintiff  have  judgment,  &c., 
unless  the  defendants  within 
twenty  days,  &c.,  pay  the  costs 
and  serve  an  nnswer,  is  not 
appealable  under  section  1347  of 
the  Code  of  Procedure.  In  this 
case  the  judgment  is  not  pro- 
nounced. It  is  an  order  that 
plaintiff  have  judgment,  &c.. 
but  the  judgment  must  be  en- 
tered before  the  defendant  is 
entitled  to  an  appeal.  Gamer 
y.  Harmony  MilUy  148. 

3.  Where  the  form  in  which  matter 
is  presented  in  the  court  below, 
and  on  the  appeal,  is  such  that, 
although  the  order  below  made 
in  such  form  is  correct,  yet  it 


does  not  |>re8ent  a  question  of 
vital  importance  to  the  ap]iel- 
lant,  and  an  absolute  affirmance 
would  bar  the  presentation  of 
such  question,  the  geyeral  term 
has  power  to  make  nil  order 
giving  leave  to  the  appellant  to 
apply  to  the  court  below  for 
leave  to  present  the  matter  in 
such  shape  as  to  raise  such  ques- 
tion, and  ordering  that  in  case 
J10  such  application  is  made  to 
the  court  below,  or  if  made, 
then  in  case  it  is  denied,  the 
order  appealed  from  be  affirmed ; 
and  further  ordering  that  in  case 
the  application  be  made  and 
granted,  then,  that  the  order 
ap])ealcd  from  abide  the  decision 
to  be  made  de  novo  in  the  pro- 
ceedings then  to  be  taken. 
Koch  v.  Purcell,  162. 

4.  The  decision  of  the  judge  made 
at  trial  term,  upon  the  motion  of 
a  party  for  the  postponement  of 
the  trial  on  account  of  the  ob- 
scnrc  of  a  material  witness, 
where  an  exception  is  taken,  is 
a  subject  of  review  by  the 
general  term.  The  party  ag- 
grieved may,  upon  a  case  made, 
containing  his  exception,  move 
at  special  term  for  a  new  trial, 
or  he  may  present  the  exception 
for  review  by  appeal  froHi  the 
judgment.  In  either  case  the 
affidavits  used  on  the  motion 
properly  fonn  a  part  of  the  case. 
Galiaudet  v.  Steinmetz,  230. 

5.  Where  it  appears  to  the  appel- 
late court  that  the  court  below 
would,  if  specific  attention  hnd 
been  called  to  the  point  raised 
on  appeal,  and  as  to  which  a 
modification  is  desired,  hnvc 
held  in  accordance  with  the 
views  of  the  appellate  court,  the 
modification  need  not  be  made 
to  do|>end  on  the  respondent's 
being  deprived  of  the  costs  of 
appeal.  Thompson  v.  Bank  oj 
Brilkh  North  America ,  1 . 

6.  The  defendants,  on  the  trial,  as 
appeared  by  the  appeal  book  pro- 
posed to  read,  and  did  offer  in 
evidence  certain  parts  of  answers 
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mado  by  a  witness  (examiQjed 
under  commission  for  plaintiff), 
to  cross-interrogatories  put  by 
defendants;  tlie  only  parts 
offered  being  the  answers,  **80 
far  as  th<*  same  were  responsive 
to  such  interrogatories.'^  There- 
upon defendant  moved  to  strike 
from  the  answers  other  parts,  as 
immaterial,  irrelevant,  and  not 
responsive  to  the  interrogatories; 
which  motion  wan  denied.  Held^ 
that  upon  the  record  the  appellate 
court  must  conclude,  that;  the 
referee  denied  a  motion  to  strike 
out  of  the  deposition  certain 
thin<2:8  which  bad  not  been  put 
in  evidence  or  proposed  as  such, 
which  was  not  an  error  for 
which  the  judgment  can  be  re- 
versed.    Coetelh  v.  Lawless^  276. 

7.  The  defendants,  pending  this 
appeal,  deposited,  under  stipu- 
lation, bonds  to  an  amount  less 
than  that  specified  by  the  Codt; 
as  secuiity  in  such  cases.  Held^ 
that  they  thereby  waived  all 
right  to  the  exercise  of  t!ie  dis- 
cretion of  the  court,  in  limiting 
or  roducing  the  amount  of 
security.  Jemp  v.  Carnegie^  810. 

8.  Where  tlie  court  of  appeals  re- 
verses the  judgment  of  the  court 
below,  unless  the  plaintiff  stipu- 
lates to  deduct  therefrom  cer- 
tain amounts  with  interest,  &c., 
but  does  not  direct  that  plaint- 
iffs* costs  on  appeal  to  the  gen- 
eral term  be  waived  or  deducted, 
this  court  will  not  modify  the 
judgment  by  any  change  of  the 
conditions  tiierein.  Nkoll  v. 
Jhtrke,  530. 

W.'  Costs  of  appeal  from  order  are 
not  awarded,  where  the  point 
involved  is  one  of  practice,  and 
is  a  new  question  presented  for 
tiie  first  time.  JIei»e  v.  Bnggs^ 
417. 

10.  In  this  case  the  objection  that 
no  d'-mand  had  been  proved,  was 
not  raised  nt  the  trial,  but  the 
existence  (»f  the  fact,  if  material, 
seems  to  have  been  assumed  by 
all  parties,  and  by  the  referee. 
The  defendant,  on  filing  the  ex- 


ceptions to  the  report-^  sought  to 
raise  the  point  after  the  final 
disposition  of  the  issues.  HM^ 
that,  as  the  objection  was  cap- 
able of  toeing  obviate<t  by  proof, 
if  it  had  been  taken  at  the  proper 
time;  it  should  have  been  dis- 
tinctly taken  at  the  trial.  Ni>t 
having  been  taken  then  and 
tliere,  it  is  not  available  on  ap- 
peal.    Burnett  v.  Snyder,  582. 

11.  A  plaintiff  has  no  right  to  pre- 
vent an  appeal,  unless  the  appel- 
lant |)arty,  in  a  formal  and  ef- 
fective way,  surrenders  to  the 
plaintiff  his  right  to api>eal.  KU- 
mer  v.  Bradley^  585. 

12.  If  there  is  any  good  reason  to 
question  the  validity  of  an  ap- 
peal, it  should  be  done  by  motion 
m  the  action  in  which  the  appeal 
is  taken.     Ih. 

13.  The  facts,  that  the  interests  of 
another  defendant  will  be  pro- 
moted by  the  appeal,  and  that 
such  other  defeudant  is  aiding  in 
its  prosecution,  will  not  justify 
an  injunction,  whatever  may  be 
the  st4itus  of  such  other  defend- 
ant, as  to  an  appeal  in  his  own 
l>ehalf.     Ih. 

14.  The  case  contains  no  excep- 
tions to  the  clvirgc,  and  the  court 
therefor  did  not  specifically  con- 
sider the  points  raised  in  relation 
thereto,  by  appellant  on  the  ap- 
peal; but  !idd,  that  as  a  whole, 
it  presents  no  ground  upon  which 
a  new  trial  can  be  granted.  Ik 
Leon  V.  Echeverria,  010. 

15.  Where  the  appeal  book  shows 
that  upon  tho  trial  plaintiff '.s 
counsel  excepted  to  the  refusal 
of  the  court  to  permit  the  whole 
case  to  go  to  the  jury,  it  nowhere 
appearing  that  a  request  to  that 
effect  was  made,  and  it  atfirma- 
tively  ap|)caring  that  the  only 
question  which  the  court  was  re- 
quested to  submit  was  a  specific 
question,  not  involving  the  ik  hole 
case,  according  to,  pbiip tiff's 
view;  it  also  appearing  that  no 
motion  for  a  new  trial,  on  the 
minutes  or  onfi  case,  was  made; 
Held,  the  court,  on  i^ppcal  from 
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the  judgment,  cannot  consider 
questions  of  ^ACt.  Hamtnand  v. 
Sehulteg,  611. 

16.  No  appeul  lies  from  an  order 
overruHng  a  detburrer  to  the 
complaint  and  giving  leare  to 
answer.  Cameron  v.  Bq.  Life 
Am.  8oc,.  dtc.,  628. 

17.  Interlocutory  judgment  is  not 
rcTiewnble  on  np|)eal  from  final 
judgment,  when  tiie  notice  of  ap- 
peal from  the  HuhI  judgment 
does  not  specify  that  the  interlo- 
cutory judgment  ,is  appealed 
from.     Ih, 

18.  When  a  demurrer  to  the  com- 

Iilnint  has  been  overruled,  with 
eave  to  answer,  and  the  dereod- 
ant  does  not  answer,  and  there- 
tipon  it  !!«,  on  motion,  adjudgi'd 
that  plaintiff  recover  his  dam- 
ages, that  the  snme  be  aa^essed 
by  a  jury,  and  that  a  writ  of  in 
quiry  issue  for  that  purpose,  and 
thereupon  the  writ  issued  and 
the  damages  were  assessed,  and 
judgment  was  entered  by  the 
clerk  iigainst  the  defendant  for 
the  damages  so  assessed,  and 
costs, — IIM,  that  the  judgment 
was  not  such  a  finsl  judgment  as 
the  law  provides  for  appeals.  Ih, 
Costs  of  appeal^  when  diargeaUle 
on  referee  in  foreclosure.  See 
Koch  V.  PuroeUl  163. 

See  Costs  and  Allowances  6,  7 ; 
Tbial,  0;  Ukdkhtakino,  1,  2, 

ARREST. 

Li  case  of  equitable  action  against 
all  defendants  combined,  the  alle- 
gations constituting  an  action  at 
law  as  to  some  defendantn,  as  to 
whom  the  allegations  make  a 
cause  of  action  at  law,  f»>r  whicii 
under  the  Code  an  arrest  may  be 
had.  said  defendants  can,  after 
the  s:ime  has  been  tried  as  an 
equitable  action,  and  disposed  of 
as  such,  and  the  issues  as  to  alle- 
gations constituting  the  legtil 
cause  of  acti<m  have  been  sent 
to  a  jury  for  disposition,  be  ar 
rested.   Jleftnequin  v.  Clews,  lOS. 

Party   deemed   in  actual   custodt/y 


%nder  |  572   Code,   when.     See 
Schmidt  v.  Heitner,  834. 

ASSIGNMENT. 

Effect  of,  when  delivered  to  agent, 
exeeutetl  in  Uatth,  See  HuteweU 
v,  Coursen^  22. 

Sec  MoiiTOAGcs,  1,  2. 

ASSIGNMENT    FOR    BENEFIT 
OF  CREDITORS. 

Declaration  of  trust  given  on,  con- 
strnctitfn  of.  See  Lea  v.  Fabbrij 
361. 

ATTORNEY  AND  CLIENT. 

1.  Where  a  motion  has  been  prop- 
erly noticed  by  plain tiiTs  attor- 
ney, but  prior  to  its  hearing 
plaintiff's  costs  are  taxed,  judg- 
ment is  entered  nnrl  paid,  and  a 
saiisfartion  piece  given,  by  reason 
whereof  the  motion  cannot  be 
maintained,  and  it  doeH  not  ap- 
pear that  plaintiff,  after  the 
payment  of  the  judgment,  di- 
rected the  attorni'v  to  proceed 
with  the  motion,  the  non  with- 
drawal of  the  motion  by  the 
attorney  upon  tlie  paynuMit  and 
satisfac.iion  of  the  judgment,  is 
cause  for  imposing  on  iiim  per- 
sonally, in  the  discretion  of  the 
court,  the  fosts  of  oppf»Hing  the 
motion.  Jortfnn  v.  Shoe  and 
Ijtather  Bk  ,  43:1. 

2.  The  order  appealed  from  denies 
defendant's  motion  to  compel 
plaintiff's  attorney  to  furn1>h  *'a 
sworn  statement  showini;  resi- 
dence, occupation,  and  present 
address  of  plaintiff,  &c.,"  th:it 
the  defendant  might  bo  enabled 
to  examine  the  ])lainli!f  before 
trial.  It  appeared  from  tiie 
moving  papei*s  that  the  com- 
plaint was  not  served.  plaintiff\s 
prooeedinirs  being  »t;iye<l.  lid  /, 
that  no  8ub<<t:intinl  riglit  was 
neeessarilvinvotvKl  In  the  denial 
of  the  motion  and  thecnxe  failed 
to  disclose  any  exi«;eney  whieli 
demanded  the  owl  or.  At  most 
the  matter  rested  in  the  discnc- 
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tioD  of  the  jadge  below.  Cmfett 
▼.  De  C<meau^  588. 

8.  A  client  has  the  right,  of  his 
own  volition,  to  change  his  at- 
torney of  record;  this,  though 
no  complaint  is  made  against  the 
attorney,  and  though  the  object 
for  which  the  benefit  of  his  ser- 
vices was  required  has  been  ac- 
complished. The  conditions  im- 
posed on  granting  substitution 
in  such  case,  are  that  the  attor- 
ney must  be  fully  paid  for  his 
services,  ho\\\  as  attorney  and 
counsel.  Form  of  order  in  such 
case.     Ogden  v.  Devlin^  631. 

When  auUiarity  to  bring  action  in 
ejectment  deemed  sufficient  under 
2  R  8.  2  ed.  804,  §  20;  when 
deemed  res  adjudieata.  See  Car- 
penter V.  Alien,  822. 

jJen  of  attorney  ujtonjine  imposed 
by  warrant  of  atttiehtnent,  pro- 
teeted.     See  Wolfy.  Jacob*,  683. 

Order  compelling  plaintiff^s  attor- 
ney to  disclose  reeidence,  occupation 
and  bunness  adilress  of  plaintiff, 
and  staying  proceedings,  when 
granted.  See  Corbett  v.  De  Com- 
eat/^  687. 

Notice  of  deed  to  attorney  of  record, 
when  notice  to  client.  See  Ken- 
dall V.  NieMir,  542. 

BAILMENT. 

Depositary^  how  discJuirged  from 
liability  to  depositor  ;  payment  to 
depositor,  what  will  constitute.  See 
Thompson  v.  Bk,  N,  Am,,  1. 

See  Warehousemen. 

BANKRUPTCY. 

1.  In  this  case,  plaintiff  was  in- 
duced by  the  fraudulent  state- 
ments of  the  defendant  to  enter 
into  a  copartnership  with  liim, 
and  to  contribute  a  large  sum  as 
capital  thereto,  %vhich  sum  was 
lost  to  plain  till  by  defendant's 
said  deceit  and  subsequent  fraud- 
ulent acts.  Afterwards,  and  prior 
to  the  commencement  of  this  ac- 
tion against  defendant  for  deceit, 
plaintiff  petitioned  for  and  ob- 


tained a  discharge  in  bankruptcy. 
BM,  that  upon  the  above  facts 
action  cannot  Lie  maintained  by 
plaintiff;  that  whatever  claim  he 
may  have  had  agsunst  defendant 
passed  by  the  assignment  to  his 
creditors,  as  an  asset.  Hyde  v. 
T^ffts,  56. 

2.  Among  the  cases  mentioned  in 
Code,  §  817  (security  for  costs), 
is  that  of  a  **  trustee  of  an  express 
trast."  An  assignee  in  bank- 
ruptcy is  a  trustee  of  an  express 
trust,  within  the  meaning  of  this 
section.     More  v.  Durr,  154. 

3.  A  general  meeting  of  creditors, 
for  the  purpose  of  varying  the 
original  resolution  of  composi- 
tion, and  of  allowing  the  debtor 
to  correct  his  original  statement 
of  creditors,  by  including  other 
parties,  has  power,  subject  to 
the  approval  of  the  bankrupt 
court,  to  consent  to  the  addition 
of  others  to  the  original  list  of 
creditors,  and  to  bind  those  so 
added  by  a  resolution  extending 
the  term  named  in  the  flr^t  reso- 
lution for  the  payment  of  the 
composition  amounts  thereby 
flxett.      Woftdntff  v.    Terry.  176. 

4.  As  to  biith  original  and  addi- 
tional resolutions,  the  bankrupt 
court  is  vested  with  jurisdiction 
U{y>n  a  certain  notire  to  creditors 
to  inquire  and  determine  wheth- 
er such  resolutions  have  hecn 
passed  in  the  maimer  directed  by 
law.     Jh. 

5.  Jurisdiction  of  bankrnpt  court 
cannot  be  attacked  collaterally 
by  evidence  showing  that  the 
cre<Htors  who  passed  the  second 
resolution  were  not  creditors,  be- 
cause they  had  received  thecom- 
|K>9ition  given  by  the  first  reso- 
lution; nor  by  evidence  that 
there  was  no  time  to  be  extended 
(the  resolution  being  one  of  ex- 
tension), because  all  the  com  po- 
tion amounts  had  alniidy  been 
fNiid,  nor  by  evidence  that  an 
omission  to  place  in  the  list  of 
creditors  ceriain  creditors  (the 
resolution  being  one  of  correc- 
tion in  this  respect),  was  not  a 
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misteke  inadvertent^  made ;  be- 
cause all  these  matters  must  be 
regarded  as  having  been  passed 
on  judicially  by  the  bankrupt 
court,  when  it  ordered  the  reso- 
lutions to  be  recorded.  lb. 
Q,  If  the  proper  notice  is  given, 
jurisdiction  is  gained,  although 
the  party  fails  to  appear.     lb, 

7.  The  imposing  by  the  register, 
AS  a  wOndition  of  being  allowed 
to  app<?ar,  that  the  party  should 
prove  his  claim,  does  not  destroy 
the  jurisdiction  gained  by  the 
service  of  notice,     lb, 

8.  A  debt  which  became  due  after 
a  resolution  of  composition,  but 
before  a  resolution  extending  the 
time  to  pay  the  composition 
amounts  specified  in  the  first 
resolution,  and  correcting  the 
lirst  list  of  creditors,  by  adding 
the  name  of  the  party  holding 
the  claim,  such  party  having  due 
notice  of  the  second  meeting,  is 
bound.     lb. 

See  Discontinuance  ;  Trusts,  &c., 

1. 

BANKS  AND  BANKING. 

1.  A  bare  certification  of  a  check, 
of  itself  alone,  at  the  time  when 
the  drawer  is  not  entitled  to  be 
relieved  from  any  risk  connected 
with  the  funds  in  the  bank,  will 
not  discharge  him.  A  holder 
of  a  check,  with  no  specific  day 
for  payment,  may  withhold  its 
presentation  for  payment  for  six 
years  from  date,  and  the  drawer 
undertakes  for  that  pcridd  to 
keep  the  drawee  in  funds.  A 
certification  is  a  promise  by  a 
drawee  to  do,  so  far  as  the  fund 
is  concerned,  the  same  thing 
that  the  drawer  undertook.  It 
follows  that  a  mere  certification 
of  such  a  check  will  not  dis- 
charge the  drawer.  He  will 
only  be  discharged,  either  in  the 
event  of  a  loss  or  injury  accruing 
from  a  neglect  to  present  for 
payment  within  a  reasonable  time 
after  the  date  of  the  check,  or  in 
the  event  of  a  neglect  to  present 


for  payment  within  six  years 
from  date;  a  fortiori^  where 
the  drawee,  having  previously 
certified  a  check  given  to  A., 
payable  to  the  order  of  B.,  pays 
It  on  a  foiled  indorsement,  and 
returns  it  to  the  drawer,  the 
drawee  at  the  time  of  such  re- 
turn being  solvent,  and  there 
being  up  at  that  time  no  more 
delay  than  would  have  been 
allowed  or  ex|)ected  by  the 
drawer,  for  A.  to  deliver  the 
check  to  B.,  or  to  return  it  in 
case  a  delivery  was  not  made. 
Thompson  v.  BiTik  B.  N,  Am,^  \, 

2.  The  question  as  to  who  should 
bciir  the  loss,  in  case  of  forged 
checks,  and  the  case  bearing 
upon  the  same,  discussed.  Frank 
v.  Chem,  NiUional  Bink,  45d. 

3.  In  this  case:  Held^  **that  the. 
bank  must  be  presumed  to  know 
the  signatures  of  its  dealers,  and 
that  it  pays  forged  checks  pur- 
porting to  l)e  signed  by  them  at 
its  |>eril.  That  a  depositor  owes 
no  duty  to  the  bank  that  obliges 
him  to  examine  his  pass-book 
after  the  same  had  l>ecn  written 
up  by  the  bank,  and  the  vouch- 
ers or  checks  returned  with  it, 
with  a  view  to  the  detection  of 
forgeries  of  his  name.  That  the 
depositor  was  bound  by  the  acts 
of  his  clerk,  only  so  far  as  ho 
was  acting  in  the  course  of  his 
employment."    lb. 

4.  In  ciise  of  paym^mt  of  dividends 
or  interest  not  earned,  by  a  sav- 
ings bank,  the  tnisti^es  are  liable 
for  all  such  payments  aider  a 
resolution  declaring  dividends 
passed,  with  their  co-operation 
or  concurrence,  or  subsequently 
approved  of  by  them.  The 
mode  of  signifying  concurrence 
or  approval  need  not  be  by 
record  of  a  vote  **  Aj'e  "  on  tlie 
merits,  but  may  be  by  a  viva  voce 
vote.  This  notwithstanding  the 
terms  of  section  84  of  chapter 
871,  of  the  laws  of  1875.  The 
liability  is  several  as  well  as  joint. 
VnnDyeh  v.  McQuade,  620. 

5.  Liability  in  such  case  rests  on : 
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1.  Common  law.  2.  If  the  meas- 
ure of  the  liability  for  acta  done 
after  May  17, 1875,  is  to  be  sought 
for  only  in  chapter  871  of  the 
laws  of  1875,  then  the  liability 
may  be  rested  on  the  provisions 
of  that  chapter.  8.  As  to  the 
Yorkf  ille  Savings  Bank  tlie  lia- 
bility independently  of  the  com- 
mon law  may  alfK>,  as  to  all  divi- 
dends declared  prior  to  May  17, 
1875,  if  it  be  regarded  as  a  mon- 
eyed corporation,  be  rested  on 
sections  1  and  10,  of  article  1, 
title  2,  chapter  18,  part  1  R.  8., 
and  if  not  regarded  as  a  moneyed 
corporation,  then  by  virtue  of  the 
act  of  18G9  chartering  it,  upon 
section  2,  title  4,  chapter  18, 
part  1  R.  8.     IK 

0.  Right  of  action  by  reason  of 
such  payment,  accrues  to  a  re- 
ceiver under  a  judgment  dissolv- 
ing the  corporation  and  appoint- 
insr  a  receiver,  rendered  in  action 
against  the  corporation  by  the 
people,  &c.     Ih, 

7.  Sums  assessed  on,  and  paid  b}* 
trustees  into  the  corporation  be- 
fore the  appointment  of  a  re- 
ceiver, for  the  puri)09e  of  paying 
such  dividends  or  interest  as 
were  improperly  declared  and 
paid,  cannot  be  set  off  or  coun- 
terclaimed.     /&. 

Wken.  officer  of  batik  personnUy  liable 
for  im'tutkoinzed  pai/m^nt  ^>  Aw 
bank^  bt/  agent  ofanoilter  bank.  See 
Am,  yht:  Bk,  v.  Wheeloek,  205. 

BILLS,   NOTES  AND  CHECKS. 

1.  A  bare  certification  of  a  check, 
of  itself  alone,  at  a  time  when 
the  drawer  is  not  entitled  to  be 
relieved  from  any  risk  connected 
with  the  funds  in  the  bank,  will 
not  discharge  him.  A  holder  of 
a  check,  with  no  specific  day 
for  payment,  may  withhold  its 
presentation  ifor  paymont  for  six 
years  from  date,  and  the  drawer 
undertakes  for  that  period  to 
keep  the  drawee  in  funds.  A 
certification  is  a  promise  by  a 
drawee  to  do,  so  far  as  the  fund 


is  concerned,  the  same  thing  that 
the  drawer  undertook.  It  follows 
that  a  mere  certification  of  auch 
a  check,  will  not  discharge  the 
drawer.  He  will  only  be  dis- 
charged, either  in  the  event  of 
a  loss  or  injury  accruing  from 
a  neglect  to  present  for  pay- 
ment within  a  reasonable  rime 
after  the  date  of  the  check,  or  in 
the  event  of  a  neglect  to  present 
for  payment  within  six  years 
from  date;  a  fortiori^  where  the 
drawee,  having  previously  cer- 
tified a  check  given  to  A.,  pay- 
able to  the  order  of  B.,  pays  it 
on  a  forged  indorsement,  and 
returns  it  to  the  drawer,  the 
drawee  at  the  time  of  such  re- 
turn being  solvent,  and  there 
being  up  to  that  time  no  more 
delay  than  would  have  l)een  al- 
lowed or  expected  by  the  drawer^ 
for  A.  to  deliver  tlio  check  to  B., 
or  to  return  it  in  case  a  delivery 
was  not  made.  Thompion  v. 
Bank  of  BritUh  Nortk  America^ 
1. 

,  In  this  case  the  following  propo- 
sitions were  laid  down,  and  their 
legal  conclusions  held;  the  1st 
and  2d  were  held  to  be  in  full 
accord  with  the  general  rule, 
applicable  to  individual  in  dors- 
ers,  and  the  8d  and  last  was 
founded  on  the  law  merchant: 
1.  When  a  party  takes  negoti- 
able paper,  made,  accepted  or 
indorseu  by  one  of  several  part- 
ners, in  or  with  the  partnership 
nagie,  and  the  fact  that  such 
name  was  not  signed  or  indorsed 
in  the  regular  course  ot  the 
business  of  the  firm  is  app.irent 
on  the  face  of  the  instrument,  or 
necessarily  implied  in  the  nature 
of  the  transaction,  such  party 
cannot,  though  he  may  have 
parted  with  value  on  the  faith 
of  the  paper,  charge  the  other 
members  of  the  firm,  except  upon 
proof  that  they  assented  to  the 
transaction.  In  every  such  case 
he  is  chargeable,  as  matter  of 
law,  with  notice  of  want  of 
authority  in  the  individual  part- 
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Ber  to  bind  the  firm  without  their 
ezprese  ussent.  2.  When  the 
fact,  though  existing,  that  audi 
name  was  not  signed  or  indorsed 
in  the  regular  course  of  the  busi- 
ness of  the  firm  is  not  apparent 
from  the  face  of  the  instrument, 
and  the  nature  of  the  transaction 
appears  to  be  susceptible  of 
di£[erent  conclusions,  the  ques- 
tion of  notice  is  one  of  fact,  to 
be  determined  by  the  jury  upon 
all  the  circumstances.  In  every 
such  case,  the  burden  is  again 
upon  the  plaintiff,  though  he 
may  have  parted  with  value,  to 
satisfy  the  jury,  either  that  the 
circumstances  of  the  case  did 
not  constitute  notice  to  him,  or 
that,  if  they  did,  the  other 
members  of  the  firm  assented  to 
the  transaction.  8.  When  the 
fact,  tiiough  existing,  that  such 
name  was  not  signed  or  indoned 
in  the  regular  course  of  the  busi- 
ness of  the  firm,  is  not  apparent 
fn>m  the  face  of  the  instrument, 
ftnd  tiie  nature  of  the  transac- 
tion appears  to  have  been  of 
such  a  character  as  to  give  the 
plaintiff  a  right  to  suppose  that 
it  was  a  partnership  transaction, 
the  raeml)ers  contesting  their 
liability  must  not  only  show  that 
in  fact  it  did  not  constitute  such 
a  transaction,  but  also  that  the 
plaintiff  had  in  some  way  actual 
notice  thereof.  In  every  such 
case,  the  burden  is  shifted  upon 
the  defendant  to  establish  notice. 
St,  Nicholas  Bank  v.  Suvery^  97. 

8.  Question  who  should  bear  loss 
on  forged  check,  —  discussed. 
Frank  v.  Ch.  Nat.  Bank,  462. 

Payment  of  capital  hy  special  part- 
ner cannot  be  made  by  un^rt\fUd 
ehrck.  See  Maginn  v.  Latorence, 
235. 

Bills  of  exchange  drawn  against  bUh 
of  lading^  sale  of.  See  Dows  v. 
Kidder,  639. 

Promissory  note,  tohen  deemed  held 
in  trust.  See  Morris  v.  WM, 
80o. 

See  AoEKCT,  8;  Eyidencb,  4. 


BOND. 
SeePABTiBS,  1,  2;  Reckivrbs. 

BROKERS. 

1.  A  broker,  who  agrees  merely  to 
bring  parties  together  for  the 
purpose  of  negotiation^  upon 
consideration  of  a  promise  of  one 
of  said  parties  to  pay  him  a 
certain  ]>ercentage  upon  the 
amount  of  a  contract  thereby 
expected  to  be  made,  and  who 
takes  no  part  in  the  subsequent 
proceedings  of  the  parties,  can 
recover  his  said  commissions 
according  to  agreement,  though 
the  contract  entered  into,  and 
upon  which  they  depend,  is 
illegal  and  void  as  against  pub- 
lic polic}',  e,  g.y  a  contract  for 
advertising  a  lottery  scheme. 
The  law  does  not  punish  a 
wrongful  intent  where  nothing 
is  done  to  carry  that  into  effect, 

'  much  less  bare  knowledge  of 
such  an  intent,  without  any 
participation  in  it.  Ormes  v. 
Dauehy,  85. 

2.  The  plaintiff,  while  admitting 
his  original  liability  to  defend- 
ant as  his  broker,  sought  to 
avoid  it,  upon  the  ^ound  that 
it  was  to  be  implied,  from  a 
guarantly  made  by  one  Fitler, 
and  from  the  other  facts  in  the 
case,  that  he  should  in  no  event 
be  liable  to  pay  to  defendants 
any  loss  which  should  accrue 
upon  the  sale  or  re- purchase  of 
said  stock,  or  upon  the  sale  of 
any  stock  that  should  be  re-pur- 
clmsed  in  the  place  thereof. 
The  guaranty  in  question  was 
inclosed  in  a  letter  to  defend- 
ants, which  began  :  **  Yours, 
notifying  me  of  acceptance  of 
my  offer  by  customer  at  85,  at 
hand.  I  accept  his  conditions 
as  set  forth  in  your  letter,  and 
inclose  guaranty,  4&c.'*  The 
guaranty  inclosed  was  in  these 
words:  **For  and  in  considera- 
tion of  one-half  the  profit  on  800 
shares,  &c,  Z  hereby  guarantee 
the  holder   of  said  800  shares 
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against  all  or  any  loss  wliatso* 
over,  and  farther  agree,  in  case 
of  decline  of  said  stock,  below 
85,  to  deposit  nuirgia,  if  called 
on  to  do  so,  to  cover  all  or  any 
decline  as  fiist  as  it  muy  be 
made  in  said  stock.  Orders  to 
sell  and  re-purchose  said  800 
shares,  or  any  part  thereof,  to  be 
given  exclusively  by  me,  the 
undersigned,  for  a  period  of 
sixty  days  from  the  aate  here 
of."  HM^  by  the  court,  that 
the  defendant,  in  assenting  to 
the  operation  of  the  above,  and 
agreeihg  to  act  upon  it,  did  not 
thereby  release  the  plaintiff  from 
his  liability  on  the  original 
agreement.  No  fact  was  ac- 
complished by  the  guaranty, 
which  was  inconsistent  with  the 
first  arrangement.  Lee  v.  Gar- 
gulio,  695. 

BURDEN  OP  PROOF. 

Cakhters,  2 ;  Death,  action  for, 

&c. ;    Partnership,    1 ; 

Warehouseman,  3. 

CARRIERS. 

1.  What  acts  or  statements  on  the 
part  of  the  common  carrier,  tend- 
ing to  apprise  the  consignee  of 
the  arrivnl  of  the  goods  in  ques- 
tion, and  readiness  to  deliver  the 
sam^,  are  sutiicient  to  induce  the 
consignee,  believing  the  same, 
to  make  entry  at  the  custom- 
house and  pay  duties  on  the 
same,  so  that  afterwards,  the 
carrier  being  unable  to  deliver 
said  gooils  or  account  for  the 
same,  ho  would  be  deprived  of 
the  benefit  of  the  rule  limiting 
damai^es  to  invoice  price,  and 
be  compelled  to  pay  the  invoice 
price  of  the  goods,  with  the 
duty  and  interest  on  the  same 
added  tliereto.  The  facts  and 
the  rulings  of  the  court  there- 
uix)n,  as  also  the  ruli'sof  law  and 
decisions  applicable  to  carriers, 
and  their  liabilities,  are  fully  set 
forth  and  discussed  in  the  opin- 
ion of  the  court.  Vielor  v.  Int.  I 
I^av.  Co..  129.  I 


2.  A  contract  mado  1)y  one  carrier 

for  the  transportation  of  goods 
over  his  own  and  connecting 
lines,  adopted  and  acted  apon  by 
the  other  carriers,  inures  to  the 
benefit  of  all  thus  ratifying  it — 
e.  g.y  one  containing  a  clause 
exonerating  the  carrier  and  the 
connecting  lines  from  liability 
from  loss  by  fire,  &c.  Duties 
and  liabilities  of  carriers  under 
such  a  contract  defined,  also  bur- 
den of  proof  as  to  negligence 
thereunder.  Whitwarih  v.  Erie 
Bu>.  Co,,  602. 

CH0SE8  IN  ACTION. 

A  cause  of  action  in  tort,  affecting 
the  property  rather  than  the  per- 
son of  the  claimant,  may  be 
bought  and  sold.  Hyde  v.  TujffUj 
66. 

Whm  purchaser  from  agent  nett- 
ed  with  apparent  control^   ttikee 

.  good  title  ;  what  cojistitutea  appa- 
rent control;  wliat  constitutes  part- 
ing with  value.  See  llasewell  v. 
Course/iy  22. 

CLAIM  AND  DELIVERY. 

Neglect  t-o  prove  value  of  goods  and 
damages,  it  appearing  that  plaint- 
iff is  entitled  to  a  return  of  the 
goods,  13  not  a  ground  for  dismis- 
sal of  complaint  in  claim  and  dc« 
livery.     BanfieUl  v.  Haegei',  428. 

See  Pi.BADiNQ,  9. 

CODE  OF  CiyiL  PROCEDURE. 

§  14.  Oane  v.  Oane^  855. 

i  317.  More  v.  Durr,  154. 

%  395.  Fiske  v.  Hibbard,  331. 

§  572.  Schmidt  v.  Heitner.  334. 

§829.  Hammond  V.  Shulfze,  611. 

P  870  to  886.  Uesse  v.  Brigns,  417. 

§  872.  Hcishon  v.  Knlcl\  Ice  Co., 


34. 
§872. 
§873. 
§  995. 
§  1023. 
§  1241. 


Bntterson  v.  Stanford,  127. 
Hickrj/y.  0^ Conner,  614. 
De  Leon  v.  Echeterria,  240. 
Sniff  en  v.  Koeehling,  61. 
Oane  v.  Qane,  355. 
§§  lOOl.  1349,  1002,  993.  Hatltaway 
V.  Russell^  538. 
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SS  1801,  1816, 1817.  CamtffWiV.  Eq. 

X.  A$8.  8o€.  dc.,  628. 
S  1847.  Gamer  y.  Edrm.  MUU,  148. 
S  1867.    Emm  v.  Broderiek,  99. 

CODE  OP  PROCEDURE. 

I  68.    EnnU  ▼.  Broderiek^  92. 
S  388.     Schmidt  y.  Heitner,  834. 
{$  8.54,  856.     ^;mm  y.  Broderiek, 

92. 
$  449.     Donahue  y.  0*  Conor,  278. 
I  469.     Hathaway  y.  J^tMM^^,  G8a 

COMPLAINT. 
See  Pleading. 

CONDITIONS. 
See  Insurance,  1,  8. 

CONSIDERATION. 

In  the  case  at  bar  the  assignee  of  a 
non-negotiable  chose  in  action 
(the  assignor  being  the  agent  of 
the  owner,  but  yested  witli  the 
apparent  right  of  control  as 
owner),  had  become  inyolyed  as 
a  defendant  in  a  litigation  with 
a  third  party,  in  which  suit  the 
assignor  had  improperly  inter- 
fered and  mnde  statements  ad- 
verse to  the  assignee's  interests, 
which  the  assignor  afterward 
admitted  to  be  unfounded,  and 
withdrew:  but  the  action  could 
not  be  withdrawn,  and  the  as- 
signee's interest  secured  without 
the  payment  to  the  plaintiff's 
solicitor  of  $2,000,  which  the 
assignee  declined  to  pay,  and  the 
assignor  thereupon  undertook 
and  promised  to  make  the  pay- 
ment himself.  And  thereupon, 
to  raise  the  money  with  which 
to  make  such  payment,  he  sold 
the  chose  in  action  to  the  as- 
signee, who  paid  him  therefor 
$250  cash,  and  agreed  to  pay  the 
said  the  $2,000.  which  he  after- 
wards did:  Ileld,  that  the  pay- 
ment of  the  $2,000  was  parting 
with  value,  although  the  $2,000 
was  not  a  legal  debt  of  the  agent 


until'  he  undertook  to  pay  it. 
BateweU  y.  Coureent  22. 

See  CoNVBTANCBS  TO  Hinder,  &c., 

Creditors;  Moktoaoes, 

8,4,  10;  Parties,  8. 

CONTEMPT. 

Order  for  alimony  and  ieeurityfor 
payment    thereof,   when    not    en^ 
foreahU  by  contempt  proceedinge. 
See  Gone  v.  Gane,  355. 

CONTRACTS. 

1.  In  case  of  promise  made  to  one 
for  the  benefit  of  another,  he  for 
whose  benefit  the  same  was  made 
may  bring  an  action  for  its 
breach;  and  where  a  party,  for 
valuable  consideration,  promises 
another  party  to  pay  a  certain 
mortgage  to  a  third  party,  who 
is  the  mortgagee,  the  latter  may 
recover,  from  the  party  making 
the  promise,  upon  a  breach  there- 
of, without  foreclosure  of  the 
mortgage,  and  joining  the  mort- 
gagor m  the  action.  Hand  v. 
Kennedy y  885. 

2.'  In  the  case  at  bar,  Hcld^  that 
the  written  agreement  was  com- 
plete in  itself,  and  did  not  appear 
as  a  supplement  or  p:irt  of  the 
verbal  agreement  that  preceded 
it,  or  in  anywise  dcpendeut  upon 
it,  and  the  verbal  agreement  was 
properly  excluded.-  Muneell  v. 
Flood,  460. 

3.  Defendants,  owning  and  con- 
trolling a  certain  amount  of  a 
certain  stock,  and  plaintiff,  with 
others,  owning  a  certain  other 
amoimt  of  the  same  stock,  en- 
tered into  an  agreement,  wliore- 
by  it  was  agreed  tliat  neither 
quantity  of  stock  should  he  sold, 
unless  it  was  in  a  sale  that  in- 
cluded the  other,  and  whereby 
defendants  authorized  plaintiff's 
agent  to  sell  to  P.  the  stock 
wliich  defendants  ownod  and 
controlled,  for  75  per  cent,  of  its 
nominal  value,  and  cc^rtixin  bonds 
owned  by  them  for  90  per  cent, 
of  their  nominal  amount,  in  cash, 
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if  P.  should  put  Ilia  offer  to  pay 
that  ill   writing:;   and  whereby 
defendantH  further  a;;rced   that 
during     the     iie<^otiatioii     they 
would  neither  buy  stock,  nor  dn 
nnyttiin*^  else  to  interfere  with 
the  negotiations.     IIM^  1.  That 
upon    the    evidence,    taking    it 
inotft  favonihly  for  the  plaintiff, 
the   ne^rotiations  referred  to  in 
the  a«;reemcui,  were  onlv  those 
for  a  sale  to  P.   on  the  terms 
8|)ecifl(*d  in  the  agreement.     2. 
That  upon  P.*8  declination  to  pur- 
ciinse  on  the  terms  specified  in  the 
agreement,  and  the  communica- 
tion to  defendant,  by  plaintiff's 
ttgent,  of  such  declination,  witii 
DO  intimation  that  he  (plaintiff's 
agent),  wns  about  to  go  on  with 
ne;j:otiations  with  P.  to  effect  a 
sale   to    him,    the    negotiations, 
pending       which       defendants 
agreed   to  in  notion  were   at  an 
end:    and    defendants    were  at 
lilierty  theivaftcr  to  make  such 
purchases  as  they  might  desire. 
3.  If  it  is  claimed  that  a  purchase 
l)y  defendant  of  a  quantity  of 
the  stock  pending  the  negotia- 
tions isabrea(*h,  plaintiff  should 
show,  that  such  purchase  did  in- 
terfere with  the  negoiintionsand 
the  damages  resulting  from  the 
effect  of  that  breach.     The  dam 
ages  recoverable  wouM    bo  pro- 
portioned t<»  the  proved  effect  of 
th(!  hr  at'h.     4.    A  letter  sent  by 
plainlilT's  ngent  to  P.,   and  :in- 
swen<l  by  P.  before  the  making 
of    the    UL'reemrnt    (defendants 
being  ignorant  of  the  letters),  in 
wliich    letter     pliintiff^s    agent 
stated  to  P. :  *'  I  desire  to  work 
in  vour  interest,  and  not  in  the 
inlere«<r    of  tho>e  who  luive  the 
])re.senr  control.     1  desire  to  sell 
till"  .s.oek  f  <'optrol,   and   tl»oujib 
I  canu't  eo'iimit  mynelf  just  yet, 
I  would  sell  it,   at  the  average 
price  you   \ny  for  the  baitmce, 
whirl),    \vi;l»    mine,    would  give 
you  a   majority  of  it.     I  advise 
you  of  this,  that  you  may  feel  as- 
sured   that   if  you   contemplate 
purchnsing  the  road,   you  may 


depend  on  the  10,000  or  12,000 
shares  I  hold.  ...  I  would 
willingly  assist  you,  if  yc»u  think 
I  can,  in  getting  the  majority  of 
the  entire  stoclT*' — P.  in  answer 
says:  ^'thanking  you  for  kind 
offers  of  assistance,  we  will,  if 
necessary,  make  use  of  them** 
(the  offer  contained  in  the  letter 
of  plaiutiff^s  agent  not  having 
been  withdrawn) — absolved  de- 
fendants (who  were  included 
among  those  in  control),  from 
any  duty  or  obligation  they 
might  otherwise  be  under  in  re- 
spect of  the  clause  for  inaction. 
The  negotiations  with  P.  for  a 
6;dc  on  the  terms  stated  in 
the  agreement,  having  come  to 
an  end,  nothing  remains  of  the 
agreement,  except  the  provision 
that  neither  lot  should  be  sold 
without  the  other.  This  part  of 
the  agreement  (the  others  having 
ceased  to  be  operative),  could  bo 
terminated  by  either  party  on 
notice  t(»  the  others,  and  the 
plaintiff^s  request  for  leave  to  sell 
separately,  acceeded  to  by  de- 
fendants, annulled  the  agree- 
ment in  this  respect,  Thi.'<, 
though  plaintiff,  at  the  time  of 
the  request  was  not  aware  that 
defendants  had  purchased  a  large 
quantity  of  stock,  which,  with 
that  before  held  by  them,  con- 
stituted a  majority.  Hazemeyer 
v.  llatetneyer,  464. 

llUgal  contract,  when  hroker^s  com- 
mwtpms  on  reeoternhU,  See  Ortna 
V.  Daurht/,  85. 

AecepUince  by  broker  of  guaranty 
of  third  party,  w'ien  tloe*  not  re- 
Iea$e  principal  from  original  liahilr 
ity.     Sec  Lee  v.  Qargu/io,  595. 

Contract  for  »ile  of  stoth.  amstruc- 
tion  of.     See  Jones  v.  Kent,  66. 

See  Agency,  3,  10;  Carriers,  2; 

CoMYERSioN,  3;  Demand; 

Eyidence,  7. 


CONVERSION. 

1.  A  bank  on  which  a  check  is 
drawn  by  A.  for  money  dcpos- 
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ited  with  him  by  B.,  and  at  B/s 

request    mailc    payable    to    C, 
becomes  liable  to  A.   foT  convcr 
81  on  by  taking  and  paying  the 
check  upon  a    forged  indorse 
meiit,  before  its  delivery  to  C. 
The  drawer  of  such  check,  by, 
after  its  payment  by  the  bank, 
assuming   dominion  over  it  for 
the  purpose  of  finally  extinguish 
ing  B.  *8  claim  to  the  money  on 
deposit,  is  also  liable  to  B.  for  a 
conversion.       Demand    aiid    re- 
fusal is  not  necesnary  in  sucli  n 
case.     Thomwn  v.  Bank  of  B.  N 
Am.y  1. 

2.  In  Graves  V.  Avu>rican  Exchange 
Bank,  17  N.  Y.  205,  the  couri 
did  not  mean  to  lioM  by  the 
language  used  that,  under  the 
facts  of  that  case,  there  would 
not  have  been  a  conversion  with- 
out a  demand  and  refusal.     lb, 

8.  Contract  for  the  sale  of  lands 
may  be  the  subject  of  ccmver- 
sion.     Ilazeirell  v.  Goursen,  22. 

4.  In  tlie  case  of  a  lien  on  a  claim, 
where  the  lienor  obtains  posses- 
sion of  the  proceeds  resulting 
from  the  chiim,  and  converts 
tliem  to  his  own  use,  he  is  liabli* 
to  the  lionee  as  for  a  conver- 
sion, to  the  extent  of  the  lien. 
And  if  receiver  of  proceeds,  pay 
over  to  lienor  under  order  of 
court,  and  the  order  is  reversed, 
and  the  lienor  directed  to  repay, 
the  fact  of  his  having  obtained 
possession  from  the  receiver  is 
no  defense  to  the  action  of 
trover.  Hovey  v.  McDonald, 
606. 

5.  A  mere  demand  and  refusal  to 
deliver,  without  proof  either  of 
possession  or  control  over  the 
property  cl timed  to  have  l>een 
converted,  A^W,  not  sufficient 
to  make  the  defendant  liable 
herein.  This,  though  the  re- 
fusal was  based  upon  the  claim 
of  a  lien.  If  there  was  any 
wrongful  detention,  it  was  by 
the  other  defendant.  Hammond 
V.  Schultz,  611. 

Purchaser  qfhilh  of  exchange  drawn 
against  hills  of  lading^  vhen  HabU 
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for  conversion  of  property.     See 
Dows  V.  Kidder,  C39. 

CONVEYANCES    TO    HINDER, 
&c.  CREDITORS. 

Prior  conveyances  by  judgment 
debtor  of  other  propc^y  cannot 
be  attacked  when  tn^  action 
does  not  comprehend  the  setting 
them  aside.  Consequently  the 
fact  that  the  consKiera^^on  for 
the  conveyance  sought  to  be  set 
aside  was  paid  by  the  grantee 
out  of  funds  which  can  be  traced 
as  forming  a  part  of  the  proceeds 
arising  from  the  sale  by  the 
grantee  of  the  judgment  debtor 
of  pro|)erty  which  had  been  pre- 
viously owned  and  conveyed  by 
the  judgment  debtor  to  such  ^ 
grantee,  is  immaterial.  Such 
proceeds  cannot,  in  such  an  ac- 
tion, be  shown  to  bo  the  property 
of  the  judgment  debtor,  by  evi- 
dence showing  that  the  deed 
made  by  the  judgment  debtor  to 
his  grantee  of  the  property  from 
the  sale  whereof,  by  such  grantee, 
the  same  was  derived,  was  fraud- 
ulent as  to  creditors.  Kinghorn 
V.   Wright,  616. 

AuHiorities  hearing  on  fraudulent 
conceyanees.  S^  Kidd  v.  Phil- 
lips,  633. 

CORPORATIONS. 

1.  A  person  claiming  to  be  a  share- 
holder of  a  corporation,  and 
whose  claim  is  not  recognized  by 
the  corporation,  must  establish 
his  claim  and  enforce  recognition 
by  an  action  directly  against  the 
corporation  itself.  Peckham  y. 
Van  Wagenen,  828. 

2.  Where  a  dividend  has  been 
made  and  paid  by  a  corporation 
among  those  whom  it  deems  to 
be,'  and  recognizes  as,  sharehold- 
ers, one  who  claims  to  be  a  share- 
holder, but  whose  claim  is  not 
recognized  or  admitted  by  the 
corporation,  cannot  maintain  an 
action'  against  one  of  the  recog- 
nized shareholders  for  a  portion 
of  such  dividend.    Such  claim- 
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ant  ha8  no  cause  of  action  against 
the  sharci^older.  The  ,claim 
must  be  established  against  the 
cornoration.  lb, 
lUeffol  dividendi,  token  direeUyn  of 
tafdngB  hank  liable  for  declaration 
of.  See  Van  Dyck  r.  Me QtuuUy620, 

Sco  Monet  Had  and  Keceivbd,  1. 
COSTS  AND  ALLOWANCES. 

1.  Where  it  appears  to  the  appel- 
late court  that  the  court  below 
would,  if  specific  attention  had 
been  called  to  the  point  raised  on 
appeal,  and  as  to  which  a  modi 
fication  of  the  judgment  is  de- 
sired, have  held  in  accordance 
with  the  views  of  the  appel late- 
court,  the  modification  need  not 
be  made  to  depend  on  the  re- 
spondent's being  deprived  of  the 
costs  of  the  appeal.  Thomaony, 
BankB.  N,  Am.,  1. 

3.  The  court  has  power  to  require 
the  plaintiff  to  give  security  for 
costs,  when  he  is  an  assignee  in 
bankruptcy,  under  section  817, 
Code  of  Civil  Procedure.  More 
V.  Durr,  154. 

3.  Costs  of  appeal  from  order  are 
not  awarded  where  the  point  in- 
volved is  one  of  practice,  and  is 
a  new  question  presented  for  the 
first  time.     Jlfsn^,  v.  Briz/gs,  417 

4.  The  defendant  herein  presented 
to  the  cleric,  upon  taxation  of 
his  costs.  &c.,  upon  a  successful 
appeal,  an  item  of  $28.80  for 
printing  cases  and  ]>oints,  which 
was  objected  to  by  plaintiff  as 
excessive  and  unnecessary.  De- 
fendant presented,  in  answer, 
the  receipted  printed  bills  an<l 
the  usuul  affidavit,  and  the  clerk 
overruled  the  objection.  Plaint- 
iff thereupon  obtained  an  order 
to  show  cause  why  the  taxation 
should  not  be  set  aside,  and  upon 
the  I  tearing  it  was  ordered  that 
the  amount  should  be  reduced  to 
$18.00,  from  which  order  defend- 
ant appeals.  Held,  that  the  dis- 
cri'tion  of  the  judge  below  in 
fixing  the  amount  to  be  allowed 
as  a  disbursement,  should  not  be 
interfered .  with ;   also,  that  the 


order  was  not  appealable.   Corbett 
T.  De  Oomeau^  587. 

5.  Extra  allowance  mty  be  granted 
on  the  dismissal  of  complaint  for 
non-appearance  of  plaintiff  when 
the  cause  is  called  for  trial.  The 
fact  of  a  trial  having  taken  place 
is  not  a  necessary  element  in 
granting.     MilUv,  Wateon,  591. 

6.  Motion  for  allowance  may  be 
made  at  a  special  term  for  the 
hearing  of  motions.  Order  grant- 
ing may  be  appealed  from  to  the 
general  term.    lb, 

7.  The  order  of  interpleader  al- 
lowed **the  costs  of  the  petition- 
er herein.*^  Eield,  costs  in  the  ac- 
tion to  time  of  motion  was  meant. 
The  order  was  not  appealed 
from,  and  hence  was  binding  on 
the  clerk,  and  judjfe  who  enter- 
tained the  appeal  from  the  tax- 
ation. Bowery  Savings  Bink  v. 
MahUn,  619. 

Coats  of  appeal^  when  referee  diargt- 
able  v>Uh,  See  Koch  v.  PurceU, 
103. 

Motion  costs,  when  cJiargeaMe  on  at- 
torney. See  Jordan  v.  Sitoe  <fe 
Leather  Bank,  423. 

Ducfmtinuarwe,  to/ten  permilt&l  toith- 
out  costs.  See  Ludington  v.  Bdl^ 
513. 

Allowance  to  sheriff.  See  Towns- 
end  V.  Boss,  447. 

See  Appeal,  8. 

COUNTER-CLAIMS. 
See  Baitks  and  Bankeko,  7 ;  Ref- 
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COURTS. 

Tf  the  complaint  sets  up  a  cause 
of  action,  the  court  has  jurisdic- 
tion to  dispose  of  a  controversy, 
whether  the  relief  called  for  be 
legal  or  cquitaMe,  or  both.  The 
forum  of  the  trial,  wliether  be- 
fore the  court  or  a  jury,  will 
be  determined  when  it  comes  on 
to  be  heard.  Walker  v.  Spencer, 
71. 

See  Bankruptcy,   4-7;    Examin- 
ation BBFOKB  Trial,  6. 
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COVENANTS. 

Br^ah  in  chain  of  wtmumU^  does 
not  necesmxrUy  render  a  evheeqwnt 
covenant  to  pay  the  mortgage  in- 
operative. 8ee  Real  Bet.  T,  Co, 
▼.  Balchy  628. 

DAMAGES. 

1.  Although  tho  price  paid  on  a 
sale,  which  is  claimed  to  coDsti- 
tute  a  breach  of  an  agreement 
for  a  combination  of  stock,  is 
competent  evidence  of  the  value 
before  breach,  and  the  judge 
charged  the  jury  that  in  deter 
mining  the  market  value  at  the 
time  of  the  breach,  they  were  at 
liberty  to  consider  the  price  paid 
on  the  sale  claimed  to  constitute 
the  breach,  hut  were  not  con 
eluded  by  it,  but  should  con- 
sider it  in  connection  with  the 
other  evidence  on  the  subject. 
yfit  it  appenring  that  the  sale 
was  one  which  gave  to  the  pur- 
chaser a  majority  of  the  stock, 
and  the  complaint  stating  that 
the  person  who  became  the  pur- 
chaser, in  making  the  purchase, 
desired  to  control  a  majority  of 
the  stock,  and  for  that  purpose 
would  pay  a  larger  price  than 
after  his  purchase  could  be  ob- 
tained, and  there  being  evidence 
tending  to  prove  that  without  a 
combination,  winch  would  con- 
stitute a  majority,  there  was  no 
market  value  for  tho  stock,  and 
tliat  on  a  combination  of  a 
majority  of  the  stocky  a  higher 
price  could  be  obtained,  a  re- 
fusal to  charge  *'  that  incstimat 
iog  damages  tho  jui-y  cannot 
take  into  account  any  mere 
chance  of  making  uncertain  pro- 
fits, nor  any  speculative  value 
arising  from  or  depending  upon 
the  possibility  of  the  plaintiff 
combining  her  st<»ck  with  that 
of  other  persons.*^  Ileld^  suffi- 
cient cause  for  a  new  trial. 
Hatemeyer  v.  Ilavemeyer^  404. 

3.  In  this  case  the  court  lidd;  the 
plaintiff  iiaving  been  unwarrant- 
ably   discharged,   his    damages 


are,  prima  faeUy  ''  the  amount  of 
wages  for  the  full  term.^'  De 
Leon  v.  Eeheverrid^  610. 

Sec  Cakribrs,  1;  Landloud  and 
Tenant,  1. 

DEATH  (Action  for  Causing). 

1.  The  plaintiff  is  bound  to  show, 
affirmatively,  that  tiie  intestate 
did  not  contribute  to  the  result, 
and  that  the  defendant's  negli- 
gence WHS  the  sole  cause.  Sdiap- 
pert  V.  Ringlefy  iJ45. 

2.  In  tJiis  case,  before  any  request 
to  cliar^e  had  been  made,  the 
court  said  to  the  jury : 

**  If  you  find,  from  the  testimony, 
that  this  unfortunate  man  con- 
tributed, in  any  way.  by  his  own 
act,  to  the  accident  which  re- 
sulted in  his  death,  the  plaintiff 
cannot  recover.  But  of  that  you 
must  be  satisfied.  You  must  set 
your  hand  upon  something  that 
is  sworn  to  in  evidence  here." 
And  again:  *'If  you  put  your 
hands  up(m  anything,  and  sat- 
isfy yourselves  that  he  has  done 
something,  by  his  own  acts,  by 
which  he  has  lost  his  life,  then 
the  plaintiff  cannot  recover." 
The  defendants^  counsel  excepted 
to  these  propositions  charged, 
and  requested  l  he  court  to  charge, 
*Mhat  if  the  jury  believe,  from 
the  evidence,  that  any  act  of 
Louis  Schappert  aided  or  con- 
tributed towards  his  injury,  tiien 
the  defendants  are  not  liable. 
Pkiintiff  must  prove,  to  the  sat- 
isfaction of  the  jnry,  that  Schap- 
pert was  entirely  free  from  fault." 
This  request  was  denied,  and  ex- 
ception taken,  lleld^  by  the 
court,  that  these  exceptions  were 
well  taken,  and  there  should  be 
a  new  trial.     /&. 

DECEIT  (Action  for). 
See  Fraud. 

DEFENSES. 
Affirmative  defense  cannot  le  stricken 
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out  upon  affidavits.    Sec  WM  y. 
Foster,  311. 

See  Bakkruptgt,  1 :  Bbokbrs,  2; 

CoNVflBSiON,  4;  Kbceivbkb; 

Balb,  2;  Tbademarsb,  2. 

DEFINITIONS. 

Words  *  *  premises, "  •  *  occupied  " 
and  "unoccupied,"  as  used  in 
policy  of  insuranco,  defined. 
HerrmanT.  Adr.  F.  Ins.  Co.,  394. 

DEMAND. 

The  omission  of  the  complaint  to 
state  wlien  and  where  the  re- 
quest was  made  may  be  deemed 
only  indefinite  and  uncertain, 
but  the  omission  to  state  by 
whom  made,  is  probably  sub- 
stantial.   Maris  v.  Onrrison^  157. 

See  CoNVEnsioN,  1,  2. 

DEMURRER. 

No  appeal  from  order  overruling, 
dkc.  See  Gamer  v.  Harm,  Mills, 
148;  Cameron  v.  Eq.  Life  Ass. 
8oe.y  628. 

Judgment  entered  after  overruling 
of  demurrer,  and  entry  of  or- 
der for  damages  and  utrit  of  in- 
quiry, when  not  Jlnal  judgment  for 
purpose  of  appeal.  Bee  Cameron 
V.  Eq.  Life  Ass.  Soe.,  028. 

WHt  not  lie  to  prayer  of  com- 
plaint. 

That  plaintiff  Jias  an  adequate 
remedy  at  law,  no  ground  for. 
Bee  Wcdker  v.  Spencer,  71. 

DISCONTINUANCE    OP    AC- 
TION. 

1.  Where  a  defendant  pending  the 
action  has  obtained  a  discharge 
of  bis  debts  for  insolvency,  or  in 
bankruptcy,  this  court,  in  the 
exercise  of  its  discretionary 
power,  will  permit  the  plaintiff 
to  discontinue  without  costs; 
but  where  the  plaintilf,  knowing 
of  the  defendant's  discharge, 
nevertheless  i^oes  on  with  the 
action,  he  will  be  required  to 


pay  costs  on  a  diflcontinuauce. 
Lndington  v.  BdL^  513. 

2.  The  plaintiff  in  such  cases  must 
come  to  the  court,  upon  uU  the 
facts  disclosed,  und  it  must  ap- 
pear equitable  and  just  that  he 
should  be  relieved.  If  it  con- 
clusively appears  that  he  never 
had  a  cause  of  action,  the  case 
does  not  fail  within  the  general 
rule,  unless  the  plaintiff  also 
shows  that  he  was  misled,  by 
appearances  created  by  defend- 
ant, into  bringing  the  action.  Jh. 

3.  In  the  case  at  bar,  the  applica- 
tion for  leave  to  discontinue  the 
action  without  costs  does  uot 
commend  itself  to  the  favorable 
consideration  and  discretion  of 
the  court.     /6. 

Discontinuance  hy  consent;  sembie^ 
not  sufficient  to  support  malicious 
prosecution.      See   Kingsbury    v. 
Garden,  224. 

DISMISSAL  OP  COMPLAINT. 

See  Claim  and  Delivery;  Costs, 
&c.,  5. 

DIVIDENDS. 

See  COBPORATIONS. 

DIVORCE. 

1.  The  order  appealed  fn)m 
directed,  in  substance,  that  the 
defendant  pay  to  plaintiff  the 
alimony  due  to  her  under  the 
judgment  of  divorce,  to  the  date 
of  the  order,  to  wit:  the  sum  of 
$775 ;  and  also  that  he  pay,  after 
the  date  of  the  order,  fGOO 
annually,  in  weekly  payments, 
and  that  he  give  security  for  the 
future  payment  of  the  $600,  and 
in  default  thereof,  that  an  at- 
tachment issue,  punishing  said 
defendant  for  a  contempt  of  the 
court.  The  original  judgment 
might  have  been  enforced  by 
execution,  and  for  that  reason 
the  court  had  no  power  to  en- 
force it,  in  case  of  disoliediencc, 
by  commitment  for  contempt. 
Gone  V.  Gane,  355. 

2.  The  statute,  in  permitting  the 


INDEX. 


661 


requirement  of  reasonable  secu- 
rity as  a  means  of  enforcing  the 
order  or  judgment  in  such  case 
as  above  does  not  permit  a  com- 
mitment for  contempt;  and  in 
case  of  disobedience,  the  only 
relief  is  the  application,  throngh 
sequestration,  of  the  defendant's 
property  to  the  payment  of  the 
allowance.     lb. 

DURESS. 

There  cannot  be  any  legal  infer- 
ence from  the  fact  of  family 
connection  alone,  that  the  inter 
est  of  a  person  in  a  brother  in 
law  is  so  great  as  to  cloud  the 
judgment  or  affect  the  will,  in 
determining  how  far  he  will  aid 
him. — Heldy  in  this  case,  that 
the  refusal  of  defendants  to  sign 
a  comi)osition  deed  rclea>jing 
plaintiff's  brother-in-law,  exqept 
upon  condition  that  plaintiff 
should  give  his  note  for  a  cer 
tain  sum  over  and  above  that 
mentioned  in  the  said  deed,  the 
note  to  be  held  till  other  cred- 
itors should  sisrn  the  composi- 
tion deed,  did  not  amount  to 
duress  or    compulsion,    thougii 

^  d(*fendunts  were  aware  of  the 
affinity  of  plaintiff  to  said 
debtor.     SoUnger  v.  Earle^  80. 

EASEMENTS. 

t.  Where  the  ownerof  two  or  more 
tenements  sells  one  of  thenv,  or 
the  owner  of  an  entire  estate 
sells  a  portion,  the  vendee  takes 
the  tenement  or  portion  sold 
"with  all  the  benefits  which  af)- 
pear,  at  the  time  of  its  sale,  to 
belong  to  it,  as  between  it  and 
the  property  which  the  vendor 
retains;  but  no  burden  or  servi- 
tude can  be  imposed  by  the  ven 
dor,  upon  the  tenements,  or  por- 
tion sold,  in  favor  of  the  prop- 
erty retained  by  him  in  deroga- 
tion of  his  grant,  without  a  res- 
ervation expressed  in  the  grant, 
unless  both  an  apparent  sign  of 
servitude  exists,  on  the  parts  of 
the  tenements  or  portions  sold 


in  favor  of  the  property  retained, 
and  the  easement  claimed  is 
strictly  necessary  to  the  enjoy- 
ment of  the  property  retained. 
Outerbridge  v.  Phelpa^  555. 
3.  Right  of  way  of  necessity  arises 
only  where  there  is  no  access  to 
the  dominant  estate,  except  over 
the  servient  one.  Tiie  fact  that 
a  way  existmg  over  the  dominant 
land  is  too  steep  or  too  narrow, 
or  less  convenient,  does  not  alter 
the  case.  It  ceases,  when  the 
owher  of  the  dominant  estate  ac- 
quires by  the  purchase  of  other 
lands,  or  otherwise,  a  way  of  ac- 
cess from  a  highway  over  his 
own  land  to  the  land  to  which 
the  way  belongs.     lb. 

3.  Right  to  affix  signs,  if  merely 
incidental  as  guides  to  an  ex- 
isting rigiU  of  way,  would  fall 
with  the  right  of  way.  As  it  in- 
volves, in  the  case  at  bar,  a  i)eri- 
odicul  putting  up  and  taking 
down  of  signs  of  various  forms, 
sizes  and  appearances,  it  cannot 
be  sustained,  even  in  the  case  of 
a  general  reservation,  without 
proof  that  the  burden  upon  the 
servient  estate  is  not  infreased 
thereby  beyond  the  extent  re- 
served; and  in  tlio  absence  of  a 
reservation,  it  can  be  sustained 
only  upcm  the  additional  proof  of 
strict  necessity  and  visibility.  lb, 

4.  Although,  in  the  city  of  New 
York,  it  might  be  advantigeous 
or  even  necessary  for  the  transac- 
tion of  their  business,  by  occu- 
pants of  premises  fronting  on  a 
side  street,  that  their  premises 
should  appear  to  be  Broadway 
property,  yet  such  requirement, 
on  the  part  of  their  business, 
does  not,  in  any  legal  or  proper 
sense,  constitute  a  necessity  for 
the  proper  enjoyment  of  the 
premises.     lb. 

EJECTOfENT. 

1.  Where  an  ejectment  case  was 
tried  before  the  court  and  jury, 
and  a  verdict  rendered  for  plaint- 
iff, and  the  court  ordered  that 
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the     entry     of     judgment    be 
stnyed,    and    that    the  defend- 
ant's exception  be  heard  in  the 
first  instance    at  general   term; 
and  afterwards,  at  general  term, 
tlie  exceptions  were  overruled, 
and  judgment  for   plaintiff  or- 
dered,—i/c/(/,  that  this  judgment 
was  entered  upon  the  verdict  of 
a  jury,  and  is  such  a  'judgment 
as  Is  described  in  2  U.  8.  p.  809, 
tit.  1.  part  2,  c.  5,  §  86.     Phyf'e 
V.  Master$m,  8.*>8. 
2.  Execution    was  issued  on  this 
judgment,   for   phiintiff's   costs, 
and  the  slieriff  sold,  thereby,  all 
the    riglit.  title   and  interest  of 
the   defendant,    in    and   to   the 
premises  described  in  the  com- 
plaint,   and    the     plaintiff    be 
came  the  purchaser  and  received 
tlie     slirriff's     deed,     and     the 
plaintiff  claims  that  the  defend- 
ant lost  all  right,  title  and  inter- 
est in  the  premises  by  such  sale 
and  deed,  and  that  the  statute 
did  not  intend  to  give   a  new 
-  trial  to  a  party  who  had  no  in- 
terest in  the  land,  that  was  the 
subjej't    of    the    action.      Also, 
that  the  judgment   was  satislied 
by  the  sale  under  the  execution. 
and  there  was  no  judgment  to 
be   vacated    under    the   statute. 
Held,   tliat    sudi   claims   cannot 
be  sustained.     At  the  time  the 
execution  was  issued,  the  judg 
ment   was    conclusive    tliat  the 
plaintiff  had   the   title    to    the 
land,    and   tlu\t   the    defendant 
had  none.     Tliere  was  nothing 
in  the  way  of  rights  or  interests 
to  sell,   or  that  could   be  sold 
under  the  executi<m.     The  right 
to  make  "the  motion  for  a  new 
trial  under  the  statute,  was  not, 
in  its  nature,  subject  to  levy  and 
sale   tmder  execution,  and  was 
not  in  fact  sold.     The  sheriff's 
deed  cimveyed   to  ])laintiff   no 
more  than  he  possessed  before, 
under  the  judgment     lb. 
8.  But  the  court  also  held^  in  the 
above  case,  that  it  did  not  ap- 
pear, by  the  motion  pajjers  for 
the  new  tiial,  that  justice  would 


be  promoted,  and  the  rights  of 
the   parties    more  satisfactorily 
ascertained  and  established  by  a 
new  trial.     1.   No  specification 
nor  any  indication  a4)parent,  in 
the    moving    impers,    pointing 
out  any  error  or  injustice,  other 
than  a  statement  that  the  motion 
was  made  upon  the  afiSdavit  an- 
nexed,   and    upon    all    papers, 
proceedings,   and    pleadings  in 
the  action.     Such  a  notice    is 
vague,    and    its    general   words 
concealed,  rather  than  disclosed, 
what  position  was  taken  for  the 
new    trial.     2.    The    principles 
stated  in  Wright  «.  Mi  I  bank  (0 
Bosw,  672),   are  applicable.     It 
is  not  every  error,  even  though 
it   nmy  \yt  clear,  that  calls  for 
second  new  trial.     The  defend- 
ant's case  has  been  well  consid- 
ered   before    this    motion    was 
made.     Any  errors  on  the  first 
two  trials  could   have  been  cor- 
rected on  appeal.     In  the  motion 
for  a  new  trial  the  second  time, 
the  discretion    of   the  court  is 
a<ldressed  and  invoked  to  a  cer- 
tain degree.     lb. 
.  The  court  must,  in  sctch  a  case, 
ascertain  and  determine  that  sub- 
stantial justice  requires  the  new 
trial  demanded.    It  must  further 
determine  to  what  extent,  if  at 
all,  the  defendant  is  responsible 
for  tile  court,  on  the  former  trial, 
having    made    the   mistake,    or 
omitted  to  consider  the  ground 
urged    on    this    motion.     If    it 
appears     tliat     the     defendant 
omitted  to  point  ouc  to  the  court, 
on   the  former  trial,  the  matter 
now  claimed  as  grounds  for  this 
motion,  and  that  omission  is  not 
excused,  or  accounted  for,    but 
may  have  been  intentional,  then 
all  the  general  principles  of  jui^ 
isprudence     forbid     that     this 
should  be  considered  a  sufficient 
reason  for  a  new  trial,  or  that  it 
will  more  satisfactorily  establish 
the  rights  of  the  parlies.     Such 
an  admission  should  bo  deemed 
a  waiver  of  the  objection  for  all 
future  purposes  in  the  litigation. 
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The  present  objoctions  are  of  a 
formal  or  technical  character, 
and  auch  as  woaUl  have  been 
meiitorious,  if  taken  at  the  right 
tiou*,  but  are  insufficient  as 
grounds  for  a  second  new  trial. 
lb. 

Wfien  authority  of  attorney  to 
bring  action,  in^  sufficient  under  2 
U.  S.  2  ed.  8U,  §  20. 

W»en  aut'iori'y  of  at  orney  to  bring 
action  in^  deem&l  res  adjudicata. 
See  Carpenter  v.  Allen,  322. 

EQUITY. 

1.  Courts  of  equity  are  accustomed 
to  relieve  judgmcDt  creditors 
agiinst  im  pedi  mcnt  s  fraudulent  1; 
or  inotiu.tiiUly  interposed  a<niinst 
their  le«?al  remedies.  Clajiin  v. 
Ma-fuire^  521. 

3.  Wherever  superior  equities  exist, 
and  arc?  estiiblished  iu  favor  of 
on<*  judgment  creditor  or  a  class 
of  cruUtors  against  other  judg- 
m  nt  creditors,  or  against  the 
pr.>i)erty  of  their  common  del)t- 
ors,  court  of  equity  have  full 
jurisdiction  in  the  premises,  to 
adjudicate  upon  and  enforce  the 
same,  by  judgment  in  reference 
thi-reto.     lb. 

Sec  Agency,  5;  Aurest;   Estop- 
pel, I ;  Money  Had  and  Re- 
ceived,   2,   3;    M  HITGAGBS, 
1,  d.  4,  1),  10  5  Kefokma- 
TioN  OP  Instruments  ; 
Sureties. 

ESTOPPPEL. 

1,  What  acts  or  statements  on  the 
part  of  the  common  carrier, 
tending  to  apprise  the  consignee 
of  the  arrival  of  the  goods  in 
question,  and  readiness  to  de- 
liver the  same,  are  sufficient  to 
iuducc  the  consignee,  believing 
the  same,  to  make  entry  at  the 
Custom  House  and  pay  duties  on 
the  same,  so  that  afterwards  the 
carrier  being  unable  to  deliver 
said  goods  or  account  for  the 
same,  lie  would  be  compelled  to 
pay  the  invoice  price  of  the 
goods,  with  the  duty  and  interest 


on  the  same  added  thereto.  The 
facts  and  the  rulings  of  the  court 
thereupon,  as  also  the  rules  of 
law  and  decisions  applicable  to 
carriers,  their  liabilities,  and  to 
equitable  estoppels,  are  fully  set 
forth  and  discussed  in  the  opin- 
ion of  the  court.  Vietor  v.  Int. 
Nav,  Co.,  120. 

3.  By  the  judgment  of  the  supreme 
court,  in  an  action  in  which  one 
Sarah  Louisa  Hudson  was  plaint> 
iff,  and  Isabella  Berraud  and 
others  were  defendants,  it  was 
adjudged  and  decreed  that  one 
Mary  J.  Watson  was  at  the  time 
of  her  decease  lawfully  seized 
and  possessed  in  fee  of  certain 
lands  and  premises  described  in 
tiie  said  judgment,  and  that  said 
Isabella  Berrand  and  one  Robert 
Lotta  were  her  heii*s  at  law,  and 
that  said  lands  in  question  de- 
scended to  them  as  such  helrs,aud 
it  was  further  adjudged  that  said 
lands  be  sold,  in  pursuance  of 
the  statute,  to  pay  the  dc^bts  of 
said  Mary  J.  Watson.  Under 
an  execuli(m  issued  upon  said 
judgment,  the  sad  lands  were 
sold,  and  the  title  of  the  plaint- 
iffs in  this  action  was  derived 
from  said  sale,  llelf^  that  this 
judgment,  not  having  been  ap- 
pealed from,  fixed  and  deter- 
mined the  riijhts  and  interests 
of  Isabella  Berrand  in  and  to  the 
lands  described  in  the  same.  t 
was  binding  and  conclusive  up- 
on Isabella  Berrand,  and  all  who 
claim  thn)ugh  her.  Jf  Mrs.  Ber- 
rand had  any  other  claim  to  the 
land  in  question  than  that  of 
heir  at  law,  she  should  have  set 
it  up  in  that  action.  Her  claim 
to  the  land,  interposcul  in  that 
action,  is  inconsistent  with  an 
independent  and  hostile  claim 
or  title  to  the  land  to  herself 
personally,  w^hich  is  pleaded 
in  this  action;  and  it  must  be 
held  that  the  judgment  deter- 
mined her  true  rigiita  and  inter- 
est to  the  land  in  question. 
Cooper  v.  Piatt,  242. 

3.  Where,  after  the  purchase  of  a 
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mortgage,  the  mortgaged  prem 
ises  are  conveyed  subject  to  the 
mortgage  which  the  grantee,  by 
the  deed,  assumes  and  covenants 
to  pay,  such  grantee  is  not  es- 
topped from  insisting*  as  against 
sucii  purchaser,  that  he  is  not 
liable  under  the  covenant.  lieal 
Est.  Trust  Co.  v.  Bilch,  538. 

4.  Three  elements  of  estoppel  in 
pais  must  concur.  1.  A  dcclar 
ation  made,  or  act  douc  by  tlie 
party  against  whom  theest.ippi*! 
IS  claimed,  with  intent  that  it 
should  be  acted  on.  2.  That  the 
parly  claiming  the  estoppel  re- 
lied and  acted  upon  such  declar 
ation  or  act.  3.  That  the  party 
claiming  the  estoppel  would  be 
injured  if  the  other  party  wen? 
permitted  to  retract  his  declara- 
tion under  his  act.  None  of 
these  elements  exist  in  tiio  above 
put  case  of  the  purchase  of  u 
mortgage.     lb. 

5.  After  a  party  submits  himself 
to  the  junsdictioii  of  a  court,  it 
IS  too  late  for  him  to  question  its 
jurisdiction  in  another  tribunal. 
Hovey  v.  McDonald^  606. 

See  Payme?jt,  2;  Reformation  of 

IXSTRDMENTS. 

EVIDENCE. 

1.  As  the  plaintiffs  are  shown  to 
be  the  persons  entitled  to  exe- 
cute the  indenture  of  lease  intro- 
duced in  evidence  and  to  the 
rent,  it  is  t  >  be  presumed  that 
the  counterpart  of  the  above  in 
denture  was  properly  executcil 
on  their  behalf,  it  not  having 
been  introduced  in  evidence  by 
the  defendant,  in  whose  posses- 
sion it  is  presumed  to  be.  NMl 
V.  Burl^^  75. 

3.  The  jury  are  entitled  to  draw 
inferences  from  the  probability 
of  a  defense  as  testified  to  by  the 
defendant's  witnesses.  Wygant 
V.  Natl  B.  &  T.  Lis.  Co.,  107. 

8.  When  a  plaintiff,  to  fasten  a 
liability  on  a  defendant  by  reason 
of  an  act  done  between  a  f)erson 
acting  on  behalf  of  the  plaintiff, 


and  the  defendant,  calls  as  a  wit- 
ness him  who  acted  on  plain tiff^s 
behalf,  whu  testified  that  the 
act  done  (to  wit,  the  payment  of 
a  sum  of  money)  was  done  under 
such  ciccumstances  as  not  to 
fasten  a  liability  on  the  defend- 
ant (to  wit,  as  <*ompeus:itio&, 
pursuant  to  an  ngreemrnt  be- 
tween plaintiff  and  defendant,  of 
which  the  witness  had  no  per- 
sonal ktiowleds^e,  for  services 
rendered  by  the  latter  to  the 
former),  an<i  wiio,  U|K)n  a  further 
examination  by  plaintiff,  in  the 
u  iture  of  a  cro.ss-examination, 
allowed  on  the  assumption  that 
he  was  an  adverse  witness,  gives 
evidence  tending  to  show  that 
his  first  statement  as  to  the  cir- 
cumstances under  which  the  act 
was  done  was  incredible  (viz.: 
an  inability  to  state  what  the 
services  were  for  which  the  pay- 
ment was  made,  or  to  show  how 
and  why  it  was  that  all  the  scr- 
vicxjs  which  the  witness  had  de- 
tailed were  not  fully  comiM^n- 
sated  under  an  a«rreement  be- 
tween the  parties,  witutiut  the 
parties,  without  the  payment  in 
question), *it  cannot  be  inferretl, 
that  tiie  transaction  must  have 
been  of  a  kind  that  made  the 
defendant  responsible.  If  tlie 
examination,  in  the  nature  of  a 
cros4-examin:ition,  successfully 
showed  the  first  statelnent  tu  be 
incredible,  the  whole  accouat-  of 
the  witness  must  go  for  nothing, 
as  not  shown  by  a  credible  wit- 
ness. Am.  Nat.  Jia/U>  v.  \V>tee~ 
lock,  205. 
4.  In  the  Ciise  at  bar,  only  three  of 
the  checks  claime^l  to  be  forged 
were  produced  in  court,  and  de- 
fendant clidnied  that  only  those 
could  be  considered.  Ilefd,  by 
the  court,  that  if  the  proof  that 
all  checks  were  forged,  was  suf- 
ficient, that  the  referee  ivas  in 
duty  bound  to  find  such  a  c«»q* 
elusion  of  fact.  Their  produc* 
tion  on  the  trial  was  not  abso> 
lutely  necessary.  Frank  r.  (7A. 
Natl  Bankf  452. 
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5.  There  was  evidence  on  the  trial, 
as  to  the  existence  and  nature  of 
alterations,  erasures,  and  tracings 
in  the  check  and  pass-book,  and 
on  the  forged  checks.  An  ocu- 
list testified  that  a  certain  mag- 
nifying glass  was  a  correct  one, 
and  that  it  magnified  four  times. 
The  plaintiffs  offered  the  glass 
in  evidence,  and  handed  it  to  the 
referee,  and  requested  him  to  in- 
spect and  examine  with  it  the 
three  checks  that  were  produced 
in  evidence,  and  that  were  claim- 
ed to  hiive  been  forged, 'for  the 
purpose  of  determining  whether 
or  not  the  signatures  upon  these 
checks  were  genuine.  To  all 
this,  counsel  for  defendant  ob 
jected,  but  the  referee  overruled 
his  objection,  and  used  the  glassy, 
and  the  defendant's  counsel  ex 
cepted  to  the  decision  of  the 
referee,  and  also  to  his  action  in 
using  the  said  glass.  Held^  that 
the  referee  occupied  the  position 
of  a  jury,  in  determining  the 
question  as  to  the  alterations, 
erasures,  and  tracings,  and  he 
had  tiie  same  right  as  a  jury  to 
use  a  magnifying  glass  in  the  in- 
vesligatioii  of  material  objects. 
Ih. 

6.  Coversations  and  verbal  arrange- 
ments that  have  resulted  in  a 
written  agreement^  between  tlie 
parties,  should  not  be  admitted 
in  evidence  to  vary  or  change  tlie 
written  agreement,  which  must 
bo  construed  as,  and  assumed  to 
be  the  final  conclusion  of  the 
verbal  negotiations  or  confer- 
ences between  the  parties.  Mun- 
sellv.  Flood,  460. 

7.  In  this  case  titere  was  a  contest 
over  the  allowance  of  a  commis- 
sion to  the  plaintiff  on  the  pur- 
chase and  sale  of  100,000  pounds 
of  copper,  a  portion  of  the  gross 
amount  of  the  sales,  which  por- 
tion defendant  claimed  was  pur- 
chased by  plaintiff  on  his  own 
account,  and  for  the  purpose  of 
enabling  him  to  procure  a  sale 
for    5i0,000    pounds,    a    larger 

^  amount  by  100,000  pounds  than 


8. 


defendant  had  furnished  the 
plaintiff  to  sell.  ^The  excep- 
tions to  the  evidence  in  the  case 
relate  to  this  100,000  pounds 
of  copper.  A  letter  of  plaintiff 
had  been  read  in  evidence  on 
the  part  of  defendant,  in  which 
plaintiff  wrote  :  *'N.  S.  S. 
has  secured  for  me  100  M.  lbs. 
of  Lake  Ingot  Copi>er  for  July 
and  August  delivery.  ...  I 
herewith  transfer  above  interest 
to  you."  The  plaintiff's  counsel 
asked  the  plaintiff,  while  testi- 
fying, **What  did  you  mean, 
when  you  wrote  the  letter,  by 
the  words  *  for  me  '  ?"  This 
question  was  objected  to,  and 
objection  overruled,  and  excep- 
tion taken;  and  plaintiff's  an- 
swer was,  that  ho  '^  mu.st  have 
meant — as  I  had  asked  Simp- 
kins  to  sell  this  copper  as  a  per- 
sonal favor  tome,  he  put  it  down 
in  my  name;  or  it  must  have 
been  in  accordance  wiih  ray  way 
of  saying  *  1  have  bought  or  sold  ' 
when  I  meant  my  principal." 
Another  question  in  like  maimer 
allowed,  was:  **Did  you  desiire, 
when  you  wrote  that  letter,  to 
inform  defendant  of  anything 
more  than  the  fact  that  you  had 
secured  of  Simpkins  100,000 
pounds  of  copper  for  his  ac- 
count ?"  These  excepti<»ns  were 
overruled,  the  court  holding,  1st. 
The  rule  to  be  applied  is  not  the 
one  that  relates  to  the  words  of 
a  contract;  the  words  "for  me  " 
were  not  a  part  of  the  contract, 
but  were  in  the  nature  of  an  ad- 
mission from  the  plaintiff,  tend- 
ing to  show  that  he  bought  this 
copper  on  his  own  account,  and 
he  had  a  right  to  prove  what  he 
meant  to  state  or  show  in  the  use 
of  the  words  **for  me,"  in  the 
letter.  2d.  Defendant  had  ex- 
amined plaintiff  on  this  subject, 
in  such  a  way  as  to  entitle  him 
to  the  questions  objected  to,  in 
explanation  of  the  facts,  and  his 
admissions  in  the  case.  liar- 
niekell  v.  Brown^  350. 
The  above    questions  and    an- 
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8 wen  made  a  fuller  Btatement  or 
explanatioa  in  regard  to  the 
matters,  part  of  -which  defend- 
ant had  already  obtained  on  the 
direct  examination.  For  the 
latter  reason,  the  exceptions  of 
defendant  to  the  introduction, 
by  plaintiff,  of  two  entries  in  his 
own  book  of  sules,  cannot  be 
sustained.  The  defendant  had 
introduced  the  first  of  the  en- 
tries at  an  earlier  time  in  the 
trial.     /6. 

0.  There  was  a  conflict,  as  to 
whether  tho  plaintiff  had  agreed 
to  act  for  one-half  of  the  usual 
commission,  and  defendant  had 
testified  that  plaint iff^s  agree- 
ment in  this  regard  had  followed 
his  (defendant's)  statement  that 
one  Houston  had  offered  to  sell 
this  copper  for  half  brokerage, 
and  if  plaintiff  wanted  to  do  it 
at  that  f'**'^,  he  nii<^ht  do  so.  As 
to  this,  plaintiff  testified  that  he 
then  said,  **  Ynu  don't  expect 
me  to  do  the  five  hundred  and 
fifty  thousand  busine-is  at  one 
quarter  per  cent  ?"  to  which  de- 
fendant answered,  **  Certainly 
not:  you  shall  have  one-half  per 
cnt."  The  plaintiff  asked 
Houston,  when  called  as  a  wit 
ness,  if  ho  liad  ever  offore<l  to 
sell  copper  for  the  defendant  at 
less  than  usual  commissions, 
within  the  year  1872,  before 
April  1.  Defendant's  exception 
to  tiie  allowance  of  this  question 
was  properly  overruled,  for  the 
reason  that  the  testimony  of 
Houston  on  this  point  would 
support  the  testimony  'of  either 
the  plaintiff  or  defendant,  in  re- 
gard to  this  contract.     lb. 

10.  Upon  the  trial,  vne  of  the  de- 
fendants admitted  that  she  had 
possession  of  the  property,  for 
the  conversion  of  which  the  ac- 
tion was  brougiit,  but  claimed 
to  have  a  lien  upon  it,  under  the 
statutes  of  New  Jersey,  for  rent 
due  her  by  plaintiff's  testator. 
To  substantiate  said  claim,  she 
was  allowed,  against  plaintiff's 
objection    and     exception,     to 


prove,  by  her  own  teatimoiiy,  a 
hiring,  by  the  deceased,  of  a 
part  of  her  house,  at  an  agreed 
rental,  the  occupation  thereof, 
A;c.,  &c.  HdcU  error,  as  involv- 
ing personal  transactions  be- 
tween the  deceased  and  a  party 
interested  in  the  event,  as 
against  executors.  Also,  he'd^ 
that  defendant's  claim  that 
plaintiff  opened  the  «vay  for 
such  testimony,  by  examining 
one  of  the  executors  on  the  same 
point,  is  not  well  foundsd,  he 
having  been  examined  simply  as 
to  the  language  used  by  the  de- 
fenilants  in  the  assertion  of  their 
c'<aim  for  unpaid  rent,  as  a 
ground  for  rt'f using  to  give  up 
the  property  when  demanded. 
HamnufTid  v.  Sc/uiftzs,  611. 
Probable  eavae.  what  iwt  tuffi' 
cient  to  shoto.  in  action  for  nuUi- 
cons  pros.  See  Kin^ntry  v. 
Garden,  224. 

See  Damages,  1 ;  Sale,  1 ;  Trial, 

G,  11. 

EXAMINATION   BEFORE 
TRIAL. 

1.  Where  the  afRdavits  for  exam- 
ination of  defendants  before 
complaint  served  indicate  that 
the  examination  may  be  neces- 
sary to  enable  the  plaintiff  to 
give  ft>rmal  expression  to  the 
allegations  which  must  in  the 
end  constitute  his  complaint, 
they  are  sufficient.  Urishoti  v. 
Knickerbocker  L.  Ins,  Co. ,  M. 

2.  An  objection  to  giving  testi- 
mony, on  the  part  of  a  defendant 
before  trial,  on  the  ground  that 
it  would  tend  to  ciiminaU;  the 
witness,  should  be  heard  and 
passed  upon  at  the  examination 
itself.  Ba^terson  v.  Sanford^ 
127. 

3.  It  should  clearly  appear,  from 
the  nfiidavits  and  fjiapers  upon 
which  the  order  is  founded, 
that  it  was  the  purpose  of  the 
moving  party  to  use  the  testi- 
mony upon  the  trial,     lb, 

4.  Affidavits   that   state  that  the 
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pUiotift  caDUot  safely  proceed 
to  trial  without  the  defendant's 
deposition,  that  the  testimony  is 
material  and  necessary  to  cnubU' 
phiintiff  to  prepare  for  the  trial 
of,  and  to  safely  try  the  action; 
yet  nowhere  state  tliat  it  is  the 
intention  of  the  plaintiff  to  use 
the  deposition  or  the  testimony 
on  the  trial  are  defective.  They 
imply  an  intention  not  to  use 
the  testimony  on  the  trial.     Jb. 

5.  Examination  liefore  trial,  of 
party  resident  of  the  State, 
must  be  had  in  the  county  where 
the  party  eitiier  resides  or  has 
an  office  for  the  regular  trans- 
action of  business  iu  person. 
JleHse  V.  BrigffH,  417. 

0.  Notwithstanding  pendency  of 
notion  in  New  York  superior 
court,  a  party  resident  of  the 
State,  but  who  neither  resides 
nor  has  an  oifico,  &c.,  in  tlie 
county  of  New  Yi»rk,  cannot  bi' 
compelled  to  submit  to  an  ex- 
amination in  that  count  v.  This 
althougii  he  is  party  plaintitl. 
lb. 

7.  The  ordiT  in  tliia  case  was  held 
to  havt'  been  properly  vacatiMl. 
under  the  decisions  of  the  court, 
in  Lertj  v.  L'te\  dirftett  v.  />/- 
ComefAH^  and  BaVermn  v.  Sand- 
ford.     Hiekey  v.  0^  Connor ,  014 

8.  Fullness  of  statement  of   cause 
of  action,  effect  of,  does  not  es- 
tablish   no   necessity  for  an  ox 
amination,    when.     See   IltW'Oit 
V.  Knickerbocker  L.  Ijis,  Go.^  5J4. 

Order  compellinfj    attorney  to   din 
dose  address,   oecupatifm,    d*^.,  of 
client^  to  facilitate  examinatum  fte- 
fore  trial,  w/ien  granted.    See  Cur 
bett  V.  De  Camea'ij  588,  637. 

EXECUTION. 

Section  572  of  the  Code  of  Civil 
Procedure  provides  that  an  exe- 
cution against  the  person  ^ust 
be  issued  within  three  monthH 
after  entry  of  judgment,  where 
the  defendant  is  in  actual  cutit.ody 
by  virtue  of  an  order  of  arrest  in 
the  action.  A  defendant  released 


from  the  order  of  arrest  in  the  ac- 
tion, and  on  bail,  is  not  in  actual 
custody,  within  the  true  intent 
and  meaning  of  the  terra,  as  used 
in  the  section  referred  to.  It 
seems  that,  in  rase  of  bail  to  the 
limits  of  the  jail,  a  different  rule 
prevails,  for  in  such  casts  the 
person  is  really  im[)risoned  upon 
an  execution,  within  the  limits 
of  the  jail.     Sclimidt  v.  I/eitner, 

Sale,  to  plaintiff'  under  execution 
issued  ujjon  jndrfment  for  costs  in 
his  favor,  in  w  ton  of  ejectment,  ef- 
fect of.  See  Phyje  v.  Mustersoa, 
*3:J8. 

Direction  in  execution,  issueflon  tran- 
script  of  justice'^s  judgment jfi/ed  in 
amuty  eUrk's  oifice  in  N,  Y.  city, 
t/iatsam"  f*e  returned  to  said  county 
ch^k,  7Uft  clctrly  erroneous.  Ennis 
V.  Brodei'ick,  U2. 

EXECUTORS  AND  ADMINIS- 
TUATOilS. 

See  EviDBNCK,   10. 

FACTORS. 
See  AoENCV,  9. 

FORECLOSURE. 

1.  Where  the  report  of  sale  shows 
that  the  d<'ficieney  wascausctl  by 
the  allowance  of  a  prior  mort- 
gage which  was  not  authorized 
by  the  judiyment  (the  report  not 
sIiowin'^T  that  hv  the  terms  of 
8  lu  suoi)  allowance  was  to  bu 
made),  and  that  but  for  such  al- 
lowance there  would  be  a  sur- 
plus, tiie  surplus  thus  ascertained 
will  be  orderecl  to  be  paid  into 
court.     K(H:h  v.  PurcelL  103. 

2.  Query.  Whether  a  referee,  with- 
out being  thereunto  aut lionized 
by  the  judgment,  can,  by  making 
it  a  part  of  the  terms  of  s  dt*  tiiat 
a  prior  mortgage  will  bo  deduct- 
ed from  the  purchase  money,  en- 
title iiimself  to  be  crediti'd  with 
the  amount  of  the  deduction. 
lb. 

3.  Assignee  of  mortgage  made  after 
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lUpendeni  filed  for  the  foreclosure 
of  a  prior  mortgage,  can  come 
into  court  to  move  that  referee 
pay  iuto  court  a  surplus,  shown 
by  the  judgment  and  report  of 
sale  to  exist,  although  be  reports 
a  deficiency.     If>, 

4.  To  sustain  a  report  of  sale  as 
against  exceptions  filed  to  it, 
affidavits  showing  that  the  terms 
of  sole  were  different  from  .those 
reported  are  inadmissible.     lb. 

When  costs  of  appeal  tnU  be  ordered 
to  he  paid  hy  nferee.  See  Koch 
V.  PuTcell,  102. 

See  Mortgages,  9. 

FORGEKY. 

See  Banks.  &c.,  2,  3;  Evidencb, 
4,  5;  Payment,  2. 

FRAUD. 

By  the  deed  of  composition,  thirty 
cents  on  the  dullar  were  to 
be  ]miii  the  defuiidants,  among 
other  creditors,  in  plaintiff's 
notes,  with  the  deht<»r's  in- 
dorsement. —  Ileld.  that  the 
transaction,  i>y  which  defend 
nnta.  without  the  knowledge  of 
the  other  creditors,  received  a 
further  note  of  f)laintiff  (the 
brotlier<in-law  of.  the  debtor), 
was  il legal,  and  a  fraud  upon 
the  said  creditors;  and  that  all 
the  parties  thereto  were  equally 
in  the  wrong.  Upon  the  above 
grounds,  the  court  refuse'',  to 
interfere  to  aid  plaintiff  to  re 
cover  the  amount  of  said  note 
paid  by  him.  SoUnger  v.  Earle, 
»0. 

Actum  forfraul  and  deceit^  refer- 
enee  of  when  made,    . 

Tender  of  issue  >f  fraud,  iohen  frt/7 
not  drfeat  rcfreuce.  See  Ver- 
fdanck  v.  Ke/idally  525. 

See  B  \NKiiuPTc Y,  1 :  Convey- 
ances  TO  Hinder,  &c., 
Creditors;   Trade- 
marks,  &c. 

GUAR.VNTY. 
Acceptance    of  guaranty   of  third 


party  by  broker^  uhen  doe$  not 
refeaae  principal  on  original  lia- 
bilUy.  See  Lee  v.  Oargulio, 
595. 

INDEMNITY. 
See  Wabbhouscxsk,  5. 

INJUNCTION. 

1.  The  court  held,  as  to  the  con- 
tinuance of  the  injunction :  Such 
an  actual  use,  and  danger  or 
threat  of  further  use,  appeared, 
an<l  the  plaintiff,  if  otherwise 
entitled,  would  not  be  deprived 
of  his  remedy  by  injunction, 
though  shortly  before  the  service 
of  summons,  &c.,  the  defendant 
had  stopped  using  the  labels  in 
question.  India  Jiuftfter  Ctmb 
Co.  V.  Ridfl»er  Gomft  Co.,  258. 

2.  So  far  as  the  right  to  an  injunc- 
tion is  concerned,  there  is  no 
need  of  proof  that  any  one  has 
been  or  is  likely  to  be  deceived 
by  the  simulated  lai>eL  If  a 
court  cannot  j  idge,  from  the  re- 
semblance, the.  effect  likely  to  be 
produced,  it  certainly  may  infer, 
from  a  fraudulent  intent  in  cir- 
<-umstanres  which  would  permit 
its  c(msumnmtion,  that  it  is 
likely  that  the  intent  will  be 
successful.     lb. 

Injunction  againt  prosecuting  ap- 
peals denied.  See  Kilmer  v. 
Bradley y  585. 

INSURANCE. 

1.  A  condition  in  the  policy  to  the 
effect  that  if  the  party  whose 
life  is  insured,  shall,  without 
the  written  con.nent  of  the  com- 
pany, travel  upon  the  sens,  or 
p}\ss  beyond  the  civilized  settle- 
ments of  the  United  Ctates 
(excepting  the  British  prov- 
inces. &c.),  the  policy  should 
Bte  void,  is  an  important  con- 
dition, and  if  violated,  the  con- 
tract is  terminated  between  the 
parties  by  its  own  limitation, 
unless  continued  in  force  by 
some  other  provision,  or  by  the 
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waiver  of  the  violation  by  the 
insurance  company.  DougUu 
V.  Knickerbocker  Im,  Co.j  3 IB. 

2.  Tlie  principles  controlling  the 
construction  of  **  endowment 
policies,"  and  the  rights  of  tlie 
beneficiuries  thereunder,  fully 
considered.     lb. 

3.  In  the  case  at  bar,  the  policy 
covered  several  buildings  and 
their  contents,  and  coutained 
this  clause:  *'If  the  above-men- 
tioned premises  shall  become 
vacant  or  unoccupied,  and  so 
remain  for  more  than  thirty 
days,  without  notice  to  and  con  • 
sent  of  this  company  in  wilting 
.  .  .  .  .  this  policy  shall  bo 
void."  It  appeared  that  the 
dwelling-house  that  was  de- 
stoyed  by  fire  had  been  unoc- 
cupied, so  as  to  fall  within  this 
cliiuse,  while  anotiier  building, 
used  as  a  dwelling-house,  and 
forming  a  part  ^>f  the  premises 
insured,  had  been  occupied  con- 
tinuously. Held,  by  thu  court, 
that  the  word  **  premises,"  in 
this  cimditioQ  or  clause  of  the 
policy,  covers  the  whole  prop- 
erty insured — dwellings,  out- 
houses snd  appurtenances  to- 
gether forming  one  establisment 
— and  unless  the  whole  premises 
became  unoccupied,  the  condi 
tion  of  the  policy  remained 
unbroken.  Herrman  v.  Adr,  F, 
Inn,  Co.,  394. 

4.  The  meaning  and  effect  of  the 
words  *•> occupied"  or  **  unoc- 
cupied," considered  and  dis- 
cussed, and  the  cases  and  deci- 
sions bearing  upon  the  same 
fully  reviewed  and  discussed  in 
the  opinion  of  the  court.    lb. 

INTENT, 
flee  Brokers,  1;  Partnership,  7; 

RBFOBUATXON  of  In8TRUMEN':(8. 

INTERLOCUTORY  JUDG- 
MENT. 

flee  JuDOMEirr. 


INTERPLEADER. 

The  application  of  the  bank  for 
an  oraer  of  interpleiider,  under 
Laws  1875,  c.  871,  §  25,  wsis  a 
motion  in  the  actitni  then  pend- 
ing against  it,  and  not  a  special 
proceeding.  Bow.  8av.  B^k,  v. 
Mahler^  619. 

Remedy  of  toarehottseman  in  ccue 
of  conjlirting  claims  is  by.  Ban- 
field  v.  Haegery  438. 

See  Costs,  7. 

JUDGE'S  CHARGE. 
See  Appeal,  14;  Trial,  5,  11. 

JUDGMENTS. 

1.  An  order  or  direction  of  the 
court  cannot  be  deemed  a  judg- 
ment of  any  kind,  unless  on  its 
face  it  determines  some  part  of 
the  issue.  Garner  v.  Harm. 
MiUs,  148. 

2.  Except  in  some  cases  like  the 
present  one,  an  interlocutory 
judgment,  on  un  issue  as  to  the 
merits,  is  a  final  determination 
of  part  of  the  issue,  leaving  the 
rest  of  the  issue  to  be  thereafter 
adjudged,     lb. 

8.  An  entry  within  four  days  from 
the  tiling  of  the  decision  (the 
cause  having  been  tried  at  spe- 
cial term,  before  a  judge  with- 
out a  jury)  and  service  on  the 
opposite  attorney  of  a  copy  there- 
of, with  notice  of  its  filing,  is  ir- 
regular. Irregularity  in  this  re- 
spect is  not  cause  for  setting 
aside  the  judgment,  when  the 
party  against  whom  the  judg- 
ment was  entered  has  not  been 
prejudiced  thereby,  it  will  not 
be  set  aside  for  such  irregularity. 
Kuld  V.  PhiUips,  (583. 

What  not  final  judgment  for  pur- 
poses of  appeal.  See  Cameron  y. 
Eq.  Life  Ass.  JSoc.,  628. 

Ejectment,  what  is  such  a  judg- 
ment in,  as  is  described  in  2  i2.  S. 
p.  309;  effect  of  judgment  in. 
See  Phyfe  v.  Makerson,  338. 

Judgment  creditors,  rights  of  as 
to  each  other,  regulated  and  en- 
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fore&d^  and  inequUallU  impedimenta 
to  their  Uga(  riffktt  retnoved,  hy 
eo*trt  of  equity.  Bee  ClajHn  ▼.  Ma 
guire^  521. 

Interloeutory  judgment  in  actum 
for  aeeounting^  when  and  hoio  al- 
tered ;  what  may  he  conddered  on 
motion  for.  bee  Hathaway  ▼. 
BuMell  588. 

Interloctitory  judgment    when    not 
reviewatile  on  appeal  fr*fin  fintd 
judj/ment.     See   Cameron  v.   Eq, 
LifeAns.  Soe.,  628. 

A»ei*trtnent  to  be  eoneidered  a 
jutfgmeHt^  when,  See  Struvburg 
V.  Mayor,  508. 

See  Estoppel,  2 ;  Res  Adjudicata; 
Taxes,  &c.,  4. 

JURISDICTION. 

When  party  estopped  from  deny- 
•lug,     Ilovey  v.  McDonald,  606. 

See  Bankruptcy,  5-7;  Courts. 

JURY. 

The  jury  are  cutitlrd  to  draw  in- 
ferences from  till?  prob.ibility  of 
defoiisL*  u8  testitied  to  i)v  defcud 
ant's  witnesses,     WygatU  v.  Ao^/. 
B.  d-  T,  Im,  Co,,  lu7. 

LANDI.ORD  AND  TENANT. 

1.  An  atrreement  to  repair  in  no 
way  conteruplaies,  as  damages 
for  a  breacli  of  the  same,  such 
ns  might  result  from  destnic 
tioii  to  life,  or  injuries  to  tiie 
person  or  property,  that  might 
result  from  the  omission  to  re- 
pair, as  provi.led  in  the  agree- 
ment.    Arnold  V.  Ctarky  "ZTrl. 

2.  A  landlord  is  not  luible  to  his 
tenant  as  in  tort,  for  his  refusal 
or  neglect  to  repair  the  premises 
as  provided  in  his  agreement  to 
repair.  &c.     Ih. 

8.  The  liability  of  a  tenant  hold- 
ing over  his  term  for  a  speeiiied 
rent,  under  the  Revised  buitutes, 
is  based  upon  the  tact  th  it  the 
tenant  took  po.ssi'ssion  originaily 
under  a  lease  made.  Daciea  v. 
Mayor,  373. 


Counterpart  of  the  indenture  in- 
troduced in  evidence,  presumed  to 
be  jtroperly  executed,  when. 

Indtmture  of  lease  eigiied  by  de- 
feudant  alone,  om  lesitee,  in  which 
plfiintiff^H  agents  are  described  as 
landlords,  with  word  **'ageutis^^ 
after  their  names,  enforceable  by 
pntici^Kils  as  landlords,  wftc/t. 
Sec  Nicoll  V.  Burke,  75. 

Lenme  by  City  of  New  York,  how 
made.  See  Davies  v.  Mayor, 
378. 

Pos^tession  of  landlord,  when  not 
interrupted  by  temj/orary  recogni- 
tion of  utranyer  as  landlord.  See 
Donahue  v.  0^  Conner,  278. 

LIENS. 

Conversion^   when  lienor  liailde  for. 

See  If'tveyyf.  McDonald,  606. 
Conversion,     action    for    wUt   not 

lis  upon  proof  merely  of  demand 

and  refusal,  tlioagk  refusal  be  based 

on  claim  of  lien. 
Lien    of  mort*jage,     agreement    to 

waioe,  effect  of  same,  aivd  of  record 

thereof.      See  Bk.  for   Sao'e    v. 

Frank,  404. 
Vendor^s  lien,  exp^ts  when.     See  Lea 

v.   Fabbri,  861 ;  Kendall  v.  Jfie- 

buhr,  542. 

See  Res  Adjxtoicata,  2. 

LIMITATION  OP  ACTIONS. 

1.  This  statute,  when  applicable, 
is  something  more  than  presuuifj- 
tive  evidence  of  payment.  It  is 
a  complete  iKir  to  tlie  recovery  of 
the  debt,  and  no  admission  of 
the  debtor  will  avoiii  the  dis- 
charge unless  under  circumstan- 
ces that  indicate  an  acknowl- 
edgment of  the  debt,  and  wil- 
lingness to  pay  the  same.  An 
express  promise  to  pay,  however, 
is  not  necessary,  when  the  same 
can  be  implied  from  the  ac- 
knowledgment of  a  present  in- 
debtedness. Fiske  V.  JJibbard, 
3111.  - 

2.  In  this  case,  the  defendant  wrote 
a  letter  to  the  plaintiff,  which 
contained   the  following    state- 
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ments  Id  resard  to  the  debt  in 
qut*8ticm :  * '  I  um  wel  1  aware  that 
I  owe  you  for  money  borrowed." 
*' As  you  have  the  figures,  I  wish 
you  would  at  your  leisure  make 
out  a  statement  of  what  you  con- 
sider my  indebtedness  to  you, 
and  send  it  to  me,  resting  assured 
iliat  in  all  money  matters  I  want 
to  act  honestly  toward  every- 
body." Hdd^  by  the  court,  that 
these  statements  of  defendant  to 
plaintiff  in  that  letter  were  a 
sufficient  acknowledgment  of  a 
present  indebtedness,  and  from 
which  a  promise  to  pay  might  be 
implied.  lb, 
2.  8.,  l)eing  liable  for  a  debts  of  a 
firm,  whether  as  a  partner  inter 
seae  or  qwMid  third  persons,  after 
the  firm  went  into  liquidation, 
gave  to  a  partner  of  the  firm  nn 
amount  of  money,  to  be  applied 
by  him  towards  the  |>ayment  of 
the  debts  of  the  firm,  such  part- 
ner agreeing  to  ffttj  the  debts  in 
full;  such  partner  made  a  part 
payment  on  a  claim  against  the 
lirni.  Held^  sufficient  to  take  the 
case  out.  of  the  statute  of  limita 
tions  OS  to  S.  This,  though  the 
claim.int  may  have  received  no 
part  of  the  identical  money  fur- 
ui>hed  by  S. ;  und  though  the 
wliole  of  tiie  money  so  furnished 
may  have  been  appUed  to  the  pay 
ment  of  other  firm  liabilities  be- 
fore any  payment  on  the  claims 
in  suit.     Burnett  v.  JSnyiUr^  577. 

MAX1CIOU8  PROSECUTION. 

1.  Upon  a  given  state  of'  facts,  the 
question  as  to  wlietluT  then;  was 
proballe  cause  is  one  of  law,  to 
be  ilerided  by  the  t  ourt.    Kinga 
bnry  v.  Uardeu^  224. 

2.  A  confiicl  of  evidence  as  to  the 
facts,  must  be  di8poi«ed  of  hy  the 
jury,  and  therefore  tho  cause 
must  go  to  the  jury  under  proper 
instructions  from  the  court  as  to 
their  duty  to  find  probable  cause, 
or  want  of  probable  cause,  ac- 
cording as  they  may  detcrmiue 
the  facts.     lb. 


8.  Merely  showing  that  counsel, 
after  a  full  and  fair  statement  to 
him  of  all  the  facts,  advised  the 
prosecution,  without  showing 
the  further  element  that  the 
party  in  good  faith  acted  on  the 
advice,  is  insufificient  of  itself  to 
show  probable  cause.     lb. 

4.  Malice  is  a  question  for  the  jury, 
and  cannot  be  inferred  solely 
from  want  of  probable  cause.    lb. 

5.  A  determination  of  prosecution 
by  discontinuance  by  consent. 
aemble^  not  sufficient  to  support 
an  action  for  malicious  prosecu- 
tion.    lb, 

MASTER  AND  SERVANT. 

• 

Where  the  master  abdicates  the 
control  and  management  of  cer- 
tain work  in  favor  of  an  em- 
ployee, and  gives  him  full  dis- 
cretion in  regard  thereto,  he  is 
liable  for  tue  neglect  of  said  em- 
ployee, in  the  performance  there- 
of, to  the  same  extent  that  he 
would  be  liable  for  his  own 
neglect.  This  though  the  party 
injured  thereby  and  seeking  re- 
dress was  also  employed  by  him 
as  a  w^orkman  engaged  in  the 
same  matter  and  under  the  con- 
trol of  said  employee.  The  rule 
is  not  affected  by  tiie  fact  that 
the  master  has  exercised  due  care 
in  the  selection  of  the  person  as- 
signed to  said  duty,  llelner  v. 
Meuvdmany  88. 

See  Damages,  2. 

MAXIMS. 

AllegatiB  eontraria  non  est  audien- 

dun.     Haeeitell  v.  Couriten,  22. 
Ex  turpi   cau9a^  non  oritur  actio. 

Solinger  v.  Earle^  604. 
Nemo  dot  quod  non  fiabet.      Far- 

rfier8\    dte.    Bank    v.    HazeUine^ 

576. 
Qui     sentit     eommotlum^      seixtire 

dtbet  et  onus.     Cooper  v.  Platt^ 

242. 

MISTAKE. 

See     Reformation    of    Instbu- 

MSNT8.     . 
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MONEY  HAD  AND  RECEIVED,  f 

1.  When  an  agent  of  a  bank, 
without  authority,  either  because 
the  authority  has  not  been  con 
f erred  by  the  bank  as  a  fact,  or 
because  it  has  no  power  under 
its  charter  to  confer  such  power, 
pays  away  its  money  to  an  officer 
and  agent  of  another  bank  for 
his  bank,  and  such  officer  knows 
that  there  is  no  authority  to  pay 
the  money  and  that  his  bank  has 
no  right  to  take  it,  he  is  liable 
personally  for  the  money, 
whether  or  not  he  is  paid  It 
over.  This  is  the  general  rule. 
Query.  Whether  he  would  be 
liable,  if  the  payment  was  made 
to  satisfy  a  claim  made  bona  flde, 
although  its  character  be  such 
that  in  a  case  made  between  the 
principals  it  might  turn  out  to 
bo  unfounded.  Am.  Nat.  Bank 
V.  Whedock,  205. 

2.  **Asa  general  rule,  the  question 
is,  to  which  party  ex  csquo  et  bono 
does  the  money  belong."  This 
action  is  '*  denominated  an 
equitable  action,  and  is  less  re- 
stricted by  technical  rules  than 
most  others."  It  aims  at  the 
mere  justice  of  the  case,  and 
looks  entirely  to  the  question 
whether  the  defendants  hold 
money,  which  in  equity  and 
good  conscience  belongs  to 
the  plaintiff.  Long  v.  Bus^ell, 
434. 

3.  Held,  in  this  case,  that  the  de- 
fendant received  money  which 
in  equity  and  good  conscience 
belonged  to  the  plaintiffs.  They 
came  into  its  possession  by  a 
misappropriation  of  it  by  plaint- 
iff's factors  and  agents.  The 
latter,  as  between  themselves 
and  their  principals,  had  no 
right  to,  nor  interest  in,  such 
moneys,  except  as  the  trustees  of 
the  plaintiffs.  The  defendants 
did  not  part  with  any  considera- 
tion, nor  incur  any  liability;  nor 
did  they  release  any  right  or 
property,  for  or  on  account  of 
Its  payment  to  them.    lb. 

8ee  Pleading,  6,  7. 


MORTGAGES. 

1.  An  assignee  of  a  mortgage  must 
take  it  subject  to  the  equities  at- 
tending the  original  transaction, 
and  such  equities  may  exist  in 
favor  of  the  mortgagor,  or  in 
favor  of  third  persons.  The 
assignee  cannot  defeat  such  equi- 
ties by  showing  that  he  is  bona 
Jide  purchaser  for  a  valuable  con- 
sideration. It  is  immaterial 
that  he  had  no  notice  of  their 
existence  at  the  time  of  the  as- 
signment. But  where  a  mort- 
gage had  a  valid  inception  as  a 
subsisting  and  enforceable  lien 
in  the  hands  of  the  mortgagee,  to 
the  full  extent  of  its  face,  equi- 
ties arising  thereafter  stand  upon 
a  different  footing,  and  must  be 
disposed  of  upon  such  other 
principles  of  public  policy,  or 
according  to  such  statutory  re- 
quirement, as  the  facts  of  the 
particular  case  may  call  for. 
Bank  for  Savings  v,  Franks  404. 

2.  An  assignment  of  a  mortgage  is 
a  conveyance  within  the  meaning 
of  the  statute,  and  since  the  Re- 
vised Statutes  of  1830,  the  first 
assignee  of  a  mortgage,  in  order 
to  protect  himself  against  a  sub- 
sequent bona  fide  purchaser  of 
the  mortgage  (whose  assignment 
may  be  first  recorded),  must  re- 
cord his  assignment.  The  pro- 
tection of  the  statute  extends 
only  to  purchasers  in  good  faith 
and  for  a  valuable  consideration, 
parted  with  on  the  strength  of 
the  conveyance;  nor  is  the  parW 
ing  with  such  valuable  consider- 
ation Buffifcient  in  the  absence  of 
good  faith,  which  cannot  be  said 
to  exist  in  case  of  notice  of  a 
prior  conveyance,  &c.     lb. 

3.  In  the  case  at  bar,  an  agreement 
for  a  valuable  consideration  was 
made  between  the  plaintiff  and 
defendant's  assignor,  by  which, 
defendant's  said  assignor  agreed 
to  waive  the  priority  of  his  mort- 
gage upon  the  premises  in  ques- 
tion (being  the  mortgage  there* 
after  sold  by  him  to  defendant) 
in  favor  of  a  mortgage  to  be 
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given  upon  the  samo  premises  to 
the  plaintiff.  Held,  that  such 
an  agreement  is  not  entitled  to  be 
recorded  under  the  statutes,  and 
if  recorded,  is  not  constructive 
notice  to  any  one ;  but  if  so  en- 
titled, it  should  be  recorded  in 
the  book  of  morttjages.  Whether 
such  a  contract  as  the  above, 
which  stands  unrecorded  in  hiw, 
does,  in  view  of  the  facts  in  this 
case,  run  with  the  mortgage,  so 
that  the  mortgagee  cannot  subse- 
quently assign,  even  to  a  bona 
fide  purchaser  for  full  value, 
more  than  his  own  rights,  qiusre. 
But  the  court  held,  in  the  case 
at  bar,  that  the  knowledge  the 
defendant  had  of  the  above  agree- 
ment, througi)  his  attorney,  was 
equivalent  in  law  to  notice.     //;. 

4.  Where  premises  are  cr)nveycd, 
**  subject  to  a  certain  m(»rtgage 
on  the  southerly  portion  of  the 
same,"  made  by  the  vendor, 
whicii  mortgage  the  vendee  as- 
sumes and  agrees  to  pay,  by  a 
clause  in  the  conveyance,  which 
states  that  the  amount  of  the 
debt  has  **  been  deducted  from 
the  consideration  hereinbefore 
expressed,"  there  is  no  equitable 
lien  upon  the  mortgaged  prem- 
ises in  favor  of  the  vendor;  this, 
though  the  vendee,  after  paying 
interest  for  a  certain  time,  make 
default,  and  allow  tlie  mortgage 
to  be  foreclosed,  and  the  vendor 
to  be  thereby  cimrged  with  a 
judgment  for  deficiency.  The 
assumption  of  the  mortgage  is, 
pro  tantOy  the  consideration.  A 
fortiori,    there-  is    no    equitable 

lien  upon  that  portion  of  the 
premises  not  covered  by  the 
mortgage.     Lea  v.  Fabbri,  361. 

5.  Break  in  chain  of  covenants 
does  not  necessarily  render  sub- 
sequent covenants  inoperative, 
when  the  subsequent  covenant  is 
a  clear  express  one  to  pay  the 
mortgage.  Heal  Estate  Trust 
Company  v.  Batchy  628. 

6.  General  rule  as  to  discharge  of 
part  of  premises  aliened  by 
operation  of  a  release  of  the  part 

Vol.  Xm.— 


retained  does  not  operate,  unless 
the  releasor  has  knowledge  of 
the  fact  of  the  alienation  or  notice 
sufficient  to  put  him  upon  in- 
quiry.    Kendtill  v.  Nicbuhr,  542. 

7.  In  such  case  the  record  of  the 
deed  of  itself  is  not  notice;  but 
where  it  appenrs  that  the  deed 
was  recorded  before  the  release 
was  given,  that  tlie  releasor  em- 
ployed an  attorney  to  make  the 
necessary  searches  and  prepare 
the  release,  who  did  make  the 
searches,  and  found  various  con- 
veyances (there  being  ten  several 
lots  released),  and  reported  the 
result  to  his  client,  and  the  at- 
torney, being  called  as  a  witness, 
did  not,  by  his  evidence,  nega- 
tive the  presumption  that  he 
found  the  deed  of  the  lot  in 
question  on  record.  Held,  suffi- 
cient notice  to  the  releasor,  al- 
though he  testified  that  he  could 
not  recollect  that  he  was  in- 
formed of  the  conveyance  of  the 
lot  in  question.     lb, 

8.  Such  release  does  not  operate  as 
a  discharge  from  so  much  of  the 
debt  as  remains  after  applying 
thereto  the  value  of  the  lands 
released,  even  though  the  re- 
leasor liad  notice  of  the  aliena- 
tion,    lb. 

9.  Under  the  circumstances  in 
the  above  case,  and  it  further 
appearing  that  the  deed  to  de- 
fendant was  made  in  payment  of 
materials,  &c.,  theretofore  sup- 
plied by  them  to  the  vendee, 
which  w^ere  used  for,  and  upon 
the  houses.  Ildd,  that  the  con- 
tract between  the  vendee  and 
vendor  constituted  an  equitable 
mortgage  and  a  specific  lien  for 
the  said  sum  $1,770,  on  defend- 
ant's lot,  and  the  vendor  was  in 
this  aspect  entitled  to  a  judgment 
of  foreclosure  and  sale.     lb. 

10.  Mortgagee  can,  without  fore- 
closure, recover  on  a  promise  to 
pay  the  mortgage,  made  by  a  third 
party,  for  consideration,  to  the 
mortgagor,  and  mortgagor  is  not 
a  nece&sary  party.  Such  a  promise 
may  be  made  and  enforced  with- 
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out  any  consideration  xnoving 
from  the  mortgagee.  Where 
several  parties  arc  liable  to  the 
mortgagee  in  different  amounts, 
under  their  agreements  with 
ea(;h  other,  an  uctioti  can  b% 
maintained  against  them  all  in 
eipiity,  and  a  judgment  rendered 
tlierein,  according  to  the  facts 
established  therein  agiiinst  them 
all,  according  to  their  joint  or 
several  liabilities.  JIaiid  v.  Ken- 
nedif^  IlS.j. 

See  Estoppel,  o-5;  Fobeclosure. 

MOTIONS  AND  ORDERS. 

Ord-er  tJuit  attorney  diachse  resi- 
deitce,  orcuj/ation  and  address  of 
client,  when  made.  Bqg  Corbettv. 
De  Cotnenv,  588,  037. 

Costs  of  motion,  when  ehargeabh  on 
attornnj.  See  Jordan  v.  Slute  and 
Le^itlu'i'  Bank,  423. 

Order   that  anttiter  be   made   more 
dejiidte  and  certain,  when  appeal 
ahle.     Sue  Hughes  v.  Chicago^  cfic. 
lliD,  Co.,  114. 

Order  onrruling  demurrer,  and 
that  defendant  hate  leave  to  an 
sttfT.  d'C,  not  appeaiab'e.  See 
Garner  v.  Harmon  if  Miih^  148  r 
Cameron  v.  EquiUdtle  Life  Assur- 
ance Sociffij,  628. 

Costs  of  appeal  from  order,  when 
not  aicarded.  Sec  Hesse  v.  Brings. 
417. 

Whin  ap/)eUate  court  may  make 
order  permitting  opjjeUant  to  ask 
hare  of  court  below  to  preset tt  the 
matter  in  a  new  aspecty  affirming 
order  apj)ealedfrom  if  such  appli- 
cut  ion  below  be  not  made^  &c. 
See  Koch  v.  Purcell,  1G2. 

Motltn  for  new  trial  Itas  d  on  de- 
cision of  trial  jwlge,  on  application 
for  ytostponem^nt,  when  and  how 
made.  See  Gallaudet  v.  Stein- 
metz,  231). 

Motion  for  interlocutory  judgment 
in  actum  for  acctninting,  what  may 
be  considered  on.  See  UatJiaicay 
V.  RusHell,  538. 

Order  reducing  ch/irge  for  dishurse- 
ments,  when  not  aj)j)ealaJtle.  See 
Corbettv.  De  CofneaUy  587. 


Motion  for  extra  allowance,  where 
made;  order  allowing,  appeal tdt-e. 
See  Mills  V.  W(U9on,  591. 

Order  ffT  alimony  and  security  tftere 
for,  when  enforceable  by  C'iitnnpt 
proceedings.     See   Gane  v.  Gan*. 
355. 

Orders  and  jwlgments  distinanished. 
Sec  Garner  y.  Harmony  Mill-Sy  148. 

Order  directing  payment  by  receiver 
when  conclusive  on  surety ,  tlioujh 
not  a  ])arty  to  the  proceeding.  Sec 
Thompson  v.  McGregor,  197. 

Authority  to  bring  ej.drnent,  when 
res  adjudicata  by  order.  See  Car- 
penter V.  Allen,  322. 


MUNICIPAL    CORPORATIONS. 

Persons    deuling     with 
municipal      Corporation, 


agent 


«'f 

must 

learn  the   nature   and  extent  t>f 

his  authority.     D. ivies  v.  Mayor, 

373. 

See  New  York  Cpty,  1-3. 

NEGLIGENCE. 

1.  In  this  case,  the  plain tiil,  in  t\\e 
ronr!»e  of  her  employment,  was 
injured  by  a  revolving  upri^^ht 
shaft  upon  defendant's  premises, 
in  a  portion  of  the  saime  not  un- 
der his  control,  but  leased,  with 
the  steam  power  which  drove 
sai<l  shaft,  to  a  tenant,  at  a  spec- 
ified rent,  by  which  siiid  tenant 
the  plaintiff  was  at  the  time  em- 
ploye<l.  For  the  damages  result- 
ing from  said  injuries  the  plaint- 
iff sought  to  charge  <lefen<lHnt, 
upon  the  ground  that  he  did 
**  negligently  and  wrongfully 
leave  said  revolving  sliaf t  un<'ov- 
ered,  nnine.losed.  nnd  unpro- 
tected." Hell,  that  the  shaft  in 
question  was  not  dangerous  in 
itself  or  in  its  working;  the  op- 
portunity f(»r  damage  would  arise 
only  in  ca>«»  a  person  should  i-ome 
in  contact  with,  and  be  caught 
by  it.     Ryanv,  Wilson,  ^Td, 

2.  The  defendant  took  no  part, 
actually  or  by  legpvl  construction, 
in  the  tenant^  omission  to  guard 
the  shaft,  he  having  |)«irted  with 
the  possession  and  control  of  the 


INDEX. 


675 


floor  upon  which  the  accident 
occurred,  without  stipulating  for 
a  continuance  of  the  conditions 
which  would  remlor  tlje  occur- 
renoc  of  the  acci<icnt  possible  or 
pri)bable;  nor  was  it  neglif^t^nce 
on  his  part  to  leave  the  placing 
of  the  guard  to  the  tenant,  a  per- 
son as  competent  to  attend  to  it 
as  himself,  and  whose  interest 
and  duty  would  impel  him  to  do 
it.     lb. 

See  Agency,  7;   Bills,  Notes, 
&c.,  1;  Cauuieus,  2;  Death, 
Action  Fok,    &c.;  Mas- 
ter   AND    Servant; 
Warehousemen, 
1-4. 

NEW  TRIAL. 

Questions  appearing  on  the  face  of 
the  record,  which  the  court  of 
ap])eal3,  in  its  revcrs.-il  of  the 
judgment  appealed  from,  do  not 
j)ass  upon,  but  which,  if  they  had 
8ul)stancc,  would  lead  to  an 
affirmance,  must  be  regarded  on 
a  new  trial  ordered  l)y  that  court 
(when  the  questions  are  for  the 
first  time  raised),  as  of  no  sub- 
stance.     Wehle  V.  Gonuer.  51)8. 

Wfieii  and  how  inotion  fof,  mny  be 
made,  based  on  decinion  of  judge-  at 
trial y  on  apjdientiai  for  postpone- 
ment. See  Oallandet  v.  Sleininetz^ 

Hef'fiml  to  charge  request  as  to  qnes- 
tloii  of  damafjes^  when  ground  for 
granting  new  trial.  See  Ilavemeyer 
V.  ILirerneyer^  404. 

Action  for  ejectment ^  irheti  new  trial 
granted  in.  See  Phfjfe  v.  Master- 
son,  333. 

See  Trial. 

NEW  YORK  CITY. 

1.  The  resolution  of  the  board  of 
su|)ervi8oi-s  is  not  sufficient  to 
authorize  a  lease  to  be  made  to 
the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York. 
This  can  <mly  be  done  by  a  reso- 
lution of  its  legislative  body, 
namely,    the    common    council, 


and  for  a  period  not  exceeding 
five  years  ( Charter^  §  1^)-  J^cii>ies 
V.  Mayor ^  373. 

2.  The  board  of  supervisors  cannot 
legislate  in  behulf  of  the  city. 
Persons  dealing  with  the  agents 
of  a  municipal  cor[)oration  must 
learn  the  nature  and  extent  of 
such  agents'  authority.     Jb. 

3.  The  recorder  has  n(»  authority, 
by  his  own  independent  action, 
to  impose^any  liability  up(m  the 
ciry,  and  his  act,  in  contuiuing 
in  possession  of  t lie  prem»si'S  oe- 
yond  the  time  for  which  rent 
waM  paid,  was  unauthorized,  and 
no  claim  against  the  county  or 
city  of  New  York  can  be  [)redi- 
cated  thereon.     lb. 

4.  In  case  of  award  of  damages 
under  chapter  62  of  the  Laws  of 
1852,  made  to  a  certain  named 
person  by  the  board  of  assessors, 
and  part  paid  by  tue  com  pi  roller, 
with  the  assent  of  such  named 
person,  to  the  collector  of  assess- 
ments and  clerk  of  arrears,  in 
discharge  of  certain  assessments 
for  certain  improvements  ti»ere- 
tofore  laid  upon  the  property,  in 
respect  whereof  said  award  was 
made,  and  balance  paid  under 
the  provisirms  of  said  chapter  to 
the  city  cha^nberlain, — a  claim- 
ant in  opposition  to  tlic  person 
named  in  the  assessment  list  as 
ei/titled  thereto,  has  no  action 
against  the  mavor,  etc.,  for  the 
])art  paid  to  the  collector  and 
clerk  of  arrears;  but.  he  has  an 
action  against  the  chamberl.iin 
for  the  part  remaining  in  hh 
hands.  Hatch  v.  Mayor,  <£*c., 
5U9. 

5.  Ifeldf  that  the  proceedings 
herein  upon  the  tax  sale  to  de- 
fendant were  irregular  and  de- 
fective, and  the  lease  was 
therefore  void.  I.  With  respect 
to  the  lands  in  (]Uestion,  the 
statutory  notice  published  did 
not  state  on  what  particular  day 
they  were  sold.  It  8tate<l  that 
the  lands  described  in  an  accom- 
panying list  were  sold  on  the 
Dth,   12th,    18th,   and  25th  days 
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of  Marcb,  4874  (without  specify- 
ing wlmt  lands  were  sold  on  the 
different  days)  and  that,  unless 
redeemed  on  or  before  two  years 
from  the  date  of  the  respective 
sales,  which  will  be  on  the  0th, 
12th,  18th,  and  2oth  days  of 
March,  1876,  the  mayor,  <&c., 
would  execute  a  lease  to  the 
purchaser.  The  statute  speaks 
of  a  ^'ccrtain.'^  not  an  uncertain 
day.  2.  The  notice  to  owners 
and  occupants,  which  the  statute 
requires  shall  be  given  by  the 
** grantee"  to  whom  the  prem- 
ises **  shall  have  been  conveyed," 
was  never  served  upon  tlie 
plaintiff,  the  o^vner  of  the 
premises,  and  was  served  upcm 
the  occupants  and  the  former 
owner  before  the  premises  were 
conveyed,  which  service,  so  far 
as  made,  was  therefore  prema- 
ture antl  ineffectual.  Donahue  v. 
0' Conor.  206. 
6.  Tiie  statute  requires  that  notice 
of  sale  (for  taxes)  shall  be  pub- 
lished in  ten  different  news- 
papers of  New  York  city.  Held^ 
that  a  publication  of  the  same  in 
a  paper  printed  in  the  German 
language,  as  one  of  the  above 
number,  will  not  invalidate  the 
notice.     1  b. 


See  EaSESCENT,  4 ;   EXAMtNATION 

BBFORB  Trial,  6;  Taxes, 
<&c. ;  Undertaking,  3. 

NOTICE. 

Motion  for  neio  trial  in  e}eetment^ 
token  notice  insufficient.  See  Phyfe 
V.  Mastemonj  338. 

When  record  of  deed,  sufficient 
notice  to  releaseor^  to  put  in  ^ect 
rule  as  to  discharge  of  part  of 
premises  aliened,  hy  operation  of 
release  of  part  retained.  Kendall 
V.  Niebuhr,  542. 

Publication  of  notice  in  German 
newspaper^  as  one  of  the  ten  re- 
quired by  the  statute,  held  not  to 
invalidate  notice  in  tax  sale.  See 
Donahue  v.  0' Conor,  278. 


mortgage^  not  conUructive  notice. 


Equities  attending  inception  of 
nvtrtgage  and  arinng  thereafter 
distinguished,  effect  of  notice  of. 

Prior  assignments,  effect  of  notice  of 
to  party  purchasing  mortgage.  See 
Jlmkfor  Savings  v.  Frank,  404. 

See  Appeal,  17;  Contracts,  3; 
Partnership,  1 ;  Payment,  2. 

OBJECTIONS  AND  EXCEP- 
TIONS. 

See  Appeal,  4,  10,  14,  15;  Exam- 
ination BEFORE  Trial,   2; 
Foreclosure,  4;  Trial, 
4,  5. 

PARTIES. 


1.  One  authorized  by  the  court  to 
sue,  the  bond  given  by  the  re- 
ceiver, running  to  the  People  of 
the  State  of  New  York,  may  bo 
plaintiff.  Thomson  v.  McGregor^ 
197. 

2.  A  receiver  appointed  in  the 
place  of  one  removed,  may  sue 
on  the  bond  given  by  the  re- 
moved receiver  ;  he  is  the  parly 
in  interest,     lb. 

3.  Under  the  Code,  a  plaintiff  is 
the  real  party  in  interest  when 
he  has  a  valid  transfer,  and  holds 
the  legal  title  to  the  demand  that 
is  the  subject  of  the  action.  It 
is  not  necessarv  that  there  should 

• 

be  any  valuable  consideration  for 
the  transfer  or  indorsement  of 
the  demand  to  the  plaintiff.  The 
defendant  is  fully  protected  by  a 
payment  of  the  same,  on  a  re- 
covery by  the  assignee  or  in- 
dorsee of  the  demand.  The 
grounds  of  reversiil  by  the  court 
of  appeals,  of  the  case  of  Ila^'s  v. 
Southgate  (10  Hun,  511)  not  ap- 
plicable to  this  case.  Freeman 
V.  Falconer,  383. 

4.  In  an  action  for  reformation  of 
instrument,  omission  of  one  of 
the  parties  to  the  instrument  may 
be  cured  by  the  written  consent 
of  the  party  omitte<t.  Heal  Est. 
Trust  Co.  V.  Dalch,  528. 


Record  of  agreement  to  waive  lien  of  Mortagor  not  a  necessary  party  to 


action  on  promise  of  third  party 
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to  pay  the  mortgage ,  when.  See 
Hand  v.  Kennedy^  885. 

Order  directing  payment  of  mon- 
ey by  receiver  after  his  removal^ 
surety  liable  for  disobedience  of 
receiver^  thovgh  not  party  to  pro- 
ceeditig  resulting  in  order.  See 
Thompson  v.  McGregor^  197. 

Action  for  conversion,  necessary  party 
in.     Dows  V.  Kulder,  639. 

See  Agency,  8. 

PARTNERSHIP. 

1.  Id  this  cose  the  following  prop 
ositioiis  were  laid  down,  and 
their  legal  conclusions  held:  the 
1st  and  2d  were  held  to  be  in  full 
acrord  with  the  general  rule,  ap- 
plicable to  individual  iudorsers, 
and  the  3d  and  last  was  founded 
on  the  law  merchant:  1.  When 
a  party  takes  negotiable  paper, 
maile,  accepted  or  indoreed  by 
one  of  several  partners,  in  or 
with  the  partnership  name,  and 
the  fact  that  such  name  was  not 
signed  or  indorsed  in  the  regular 
coui-se  of  the  business  of  the  firm 
is  apparent  on  the  face  of  the  in 
struiuent,  or  necessarily  implied 
in  the  nature  of  the  transaction, 
such  party  cannot,  though  he 
may  have  parted  with  value  on 
the  faith  of  the  paper,  charge 
the  other  members  of  the  firm, 
except  upon  proof  that  they  as- 
sented to  the  transaction.  In 
every  such  case  he  is  chargeable, 
as  matter  of  law,  with  notice  of 
want  of  authority  in  the  individ- 
ual partner  to  bind  the  firm  with 
out  their  express  assent.  2. 
When  the  fact,  though  existing, 
that  such  name  was  not  signed 
or  indorsed  in  the  regular  course 
of  the  business  of  the  firm,  is 
not  apparent  from  the  face  of 
the  in!<t rumen t,  and  the  nature 
of  the  transaction  appears  to  be 
susceptible  of  different  conclu- 
sions, the  question  of  notice  is 
one  of  fact,  to  be  determined  by 
the  jury  upou  all  the  circum- 
Btanccs.  In  every  such  case,  the 
barden  is  again  upon  the  plaint- 


iff, though  he  may  have  parted 
with  value,  to  satisfy  the  jury, 
either  that  the  circumstances  of 
the  case  did  not  constitute  notice 
to  him,  or  that,  if  they  did,  the 
other  memi>ers  of  the  firm  as- 
sented to  the  transaction.  8. 
When  the  fact,  though  existing, 
that  such  name  was  not  signed 
or  indorsed  in  the  regular  course 
of  the  business  of  the  tirm,  is  not 
apparent  from  the  face  of  the  in- 
strument, and  the  nature  of  the 
transaction  appears  to  have  been 
of  such  a  character  as  to  give  the 
plaintiff  a  right  to  suppose  that 
It  w^as  a  partnership  transaction, 
the  members  contesting  their  lia- 
bility must  not  only  show  that  in 
fact  it  did  not  cons(,itute  such  a 
transaction,  but  also  that  the 
plaintiff  had  in  some  way  actual 
notice  thereof.  In  every  such 
case,  the  bnrden  is  shift<'d  upon 
the  defendant  to  estal>lish  notice. 
St,  NicJiolas  Bk,  v.  Savery,  97. 

2.  The  cjipital  furnished  by  special 
partners  must  De  cash.  Their  un- 
certified checks  upon  a  bank,  in 
which,  at  the  date  of  the  checks, 
they  have  not  money  sufficient 
to  meet  and  pay  their  cliecks, 
cannot  be  deemed  cash, although, 
before  the  checks  were  presented, 
they  had  arranged  or  pro vi tied 
funds  to  pay  the  same,  and  they 
were  paid.  Maginn  v.  Laarence^ 
235. 

3.  Any  false  statement  in  the  cer- 
tificate or  afiidavit  filed,  makes 
alt  the  persons  interested  in  said 
partnership  liable,  as  general 
])artners.     lb. 

4.  It  cleat ly  appearing  in  this  case 
that  the  afiidavit  of  one  of  the 
general  partners,  filed  with  cer- 
tificate, was  false,  in  regard  to 
the  statement  that  each  of  the 
8))ecial  partners  had  paid  in 
$20,000  cash,  the  parties  to  the 
partnership  were  all  held  liable 
as  general  partners.     lb. 

5.  Where,  by  the  terms  of  the 
agreement,  the  defendant  fur- 
nished the  capital  stock,  and 
the  plaintiff  contributed  his  skill 
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and  servico,  and  the  profits  of 
the  copartnership  were    to    be 
equally  divided,  the  plaintiff  is 
not  to  be  entitled  to  any  part  of 
the  capital  stock,  on  a  settlement 
of  tiic  allairs  of  the  p  irtnership 
He  has  no  interest  in  any  part  of 
the  capital   excepting  s)  far  as, 
in  the  progress  of  the  business, 
the  sainj   may  have   been  con- 
vened into  pro  tits.       Convoy  v. 
CimphclL  a2J. 
6,  In  a  partnership  agreement  the 
foil  iwin:'   cl.iuscs   occurred;    1. 
One   providing  that  one  of   the 
partners  shnll  contribute  towards 
the  ca{)ital  the  assets  of  a  former 
firm  represented  on  the  books  of 
th  it  firm  as  bills  due,  or  to  be- 
come due  (nothmg  being  said  in 
the  agretMuent  about  tlie  value  of 
said  assets — their  nominal  vaUi 
however,    was    $10.  l(jy.3($,    and 
real   v.ilue    but  }$3,870.70).   ftn<l 
that   the   otlvr   partner    should 
put  in  $14,000  in  fact  he  only 
contributed  ^11,818.00).  2.  One 
proviiling  t  lat  the  profits  sh'>uld 
be   shared,  and  all   losses   borne 
anl  pail   equally.     3.  One  pr  •- 
viding  that  each  partner   miLfht 
draw   weekly  a  certain  specified 
sum  for  his  own  use  (each  drew 
in  excess  of  the  specified  sum). 
4.    One    providing   that   at   the 
terminati<m  of  tiie  partnership, 
the  renjaining  assets  should    In- 
divided  between  the  partners,  to 
each   his  proper  an- 1   respective 
proportion,  reference  being  had 
to  the  capital  stock  put    in  and 
investe<J    by  them  respectively. 
Accounting   under   such   agree- 
ment, on  its  termination  should 
be      conducted     on      following 
principles,  where  there  has  been 
a  loss:    1.  The  am'>unt  of  capi 
tal  which  plaintilfs  failed  to  put 
in  should   be  treated  as  assets. 
2.    Tne  excess   drawn    by  eaich 
partner,  for  his  own  use,  should 
be   treated  as   assets.      3.    Tiie 
amounts  collected  by  each  part- 
ner, and  retained  by  him,  should 
be   treated  as  assets.      4.    The 
amount  of  the  losses  (no  part 


thereof  having  been  paid  back 
into  the  firm  by  either  partner), 
should  be  treated  as  assets.     5. 
The  sum  drawn  by  one  partner 
for   his  own  use,  in  excess  of 
that  so  drawn  by  the  other,  can- 
not   be    charged     against    the 
former,   in   favor  of  the  latter, 
for  equaLzution.     6.    The  part- 
ner putting  in  the  assets  of  the 
former  firm,  must  be  regarded 
as   having    contributed    to   the 
capital    stock    only   the   actual 
value    theret>f.      7.     The    total 
amount     of    assets     (including 
therein    the     first    four     itenis 
above    mentioned)    should     be 
divided  between  the  |)arties  in 
the  proportions  as  $14,000  is  to 
$3,870.7.'),  and  each  party  should 
be  considered  as  having  received 
on    account   of   his    share,    the 
amount  he  hatl  omitted   to  pay 
over   under    his    obligation    to 
share  equally   the   l(»sscs,   «.   «., 
one  half  of  the  lr)sses.     SchuUe 
v.  Ati'lerso  /,  489. 
7.  An   agreement   was    made   be- 
tween  several,    that    certain   of 
thiiir  number  should  l)e  named 
as     copartners    in     partnership 
articles,     and    that    the     other 
should  have  a  certain  proporti<m 
of  the  interest  of  certain  of  those 
so  named,  which  agree m(mt  was 
cirried  into  elfect.     Ileld^  it  a[)- 
pcaring  that  it  was  the  mutual 
ilesire    of    all     thac    those    not 
named  in  the  articles  should  be 
interested  as  piriners,  and  that 
it    was   their  common    opinion 
that   the    interest   of    the   firm 
would     be     best    subserved    by 
those,    not  to  be  named  in  the 
articles,    not   appearing   to    the 
world  to  be  partners;  and  it  also 
appearing  that  t!ic  above  mode 
was  adopted   to   accomplish  the 
desired  re**ult:   that  it  was  the 
intent  of  all  the  parties,  includ- 
ing Snyder,  that  he  shouM,  as 
between    themselves,    have    the 
interest  of  a  partner;  and  that 
the  form  of  the  written  contracts 
drawn  and  executed  could  not 
prevent  the  liability  of  a  partner 
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attacbing  to  Snyder,  as  between 
Iiim  mid  third  persons  dealing 
with  the  tiriu,  while  this  relation 
exirtli'd.    JJurnett  v.  Snyder^  577. 

B.  Such  an  arrangement  does  not 
preset  it  a  ca^4c  where,  after  the 
tirm  is  formed,  one  partner  formh 
a  sub- partnership,  whieh,  when 
it  becoines  known  to  the  others, 
is  neither  approved  uor  dis- 
approved of  by  them,  as  was 
the  case  in  Burnett  v.  Snyder,  43 
K  Y,  Super.  Ct.  23S.     Ih. 

Payment  on  account  by  one  jHi7*tner 
after Jtmi  Juis  gone  into  liquida- 
tiou^  effert  on  another  partner^ 
as  to  statute  of  limitation.  See 
Burnett  v.  tynyder,  577. 

PAYMENT. 

1.  The  bare  receipt  of  a  check 
drawn  by  the  depositary  on  ac- 
count of  the  deposit  upon  n 
bank,  and  at  the  request  of  th'- 
depositor  made  payable  to  a  tliird 
party,  and  delivered  to  the  de- 
positor, will  not  discharge  the 
liability  of  the  dep«'sitary.  The 
depositor,  upon  returning  the 
check  unindoi*scd,  in  such  a  state 
that  the  depositary's  ritrhts  had 
not  been  changed  to  his  harm, 
and  without  having  dealt  with 
it  in  a  way  that  had  damaged 
the  depositary,  has  still  the  right 
to  demand  tlie  money  on  deposit, 
Thomson  v.  Bank  of  N.  Am.,  I. 

2.  In  such  a  case,  as  tiie  above,  a 
bare  retention  by  the  depositor 
for  any  period  less  than  six 
years,  the  bank  remaining  sol- 
vent, will  not  discharge  the 
depositary,  and  payment  by 
bank,  if  made  on  a  forged  in- 
dorsement, will  not.  Acquies- 
cence of  (lepositor  in  payment  by 
bank)  will  not.  if  the  payment 
was  on  a  forged  cheek,  although, 
the  forgery  being  unknown  to 
the  depositor,  the  acquiescence 
continued  until  the  statute  of 
limitations  would  prevent  a  re 
CO  very  from  the  bank.  Depositor 
being  ignorant  of  the  forgery, 
want  of  notice  by  him  will  not 


alter   the  effect  of  the  acquies- 
cence,    lb. 

PLEADING. 

1.  This  action  was  brought  to 
compel  the  defendants  to  ac- 
count ns  the  general  agents  of 
the  assignor  of  the  piuintiff. 
The  complaint,  although  con- 
taining many  s|>ecitic  allegations 
in  regard  to  the  mattL-rs  and 
bu-^iness  of  said  ngency,  in  truth 
sets  up  but  one  cause  of  action, 
and  there  is  no  improper  joinder 
of  causes  of  action,  arising  out 
of  the  agreement,  with  claims 
for  wrongful  conversion,  as  the 
demurrer  suggests.  Walker  v. 
Spencer y  71. 

2.  A  demurrer  will  not  lie  to  the 
prayer  for  judgment  in  the  com- 
plaint. That  the  plaintiff  has 
an  adequate  remedy  at  law  is  no 
ground  of  demurrer.     lb. 

3.  The  parts  of  the  answer  ob- 
jected to  are  confined  to  denials, 
and  the  substance  and  form 
thereof.  There  is  no  attempt  to 
claim  any  affirmative  right  from 
the  plaintiff.  In  no  instance  in 
which  the  or:ler  directs  the 
ameudment  of  the  answer,  is 
there  any  doubt  or  uncertainty 
thit  the  answer  either  puts  in 
issue  or  atlmits  the  correspond- 
ing alle;:!fations  of  the  corp plaint. 
IL'if,,  that  no  amendmcnit  is 
p  >s8ible  which  would  make  the 
denial  or  admission  any  clearer, 
and  the  defendant  sliould  not 
and  cannot  be  compelled  to  sub- 
mit to  the  Constructions  which 
the  plaintiff  makes  in  the  com- 
plaint of  the  trust  deed,  wMiicli 
was  the  foundation  of  the  action. 
Huglies  v.  Chicago^  cfr.  liio.  Go.^ 
114. 

4.  Tlie  complaint  alleges  no  more 
than  **that  althou-di  often  re- 
qu«'Sted  so  to  do,  the  said 
Garrison  lias  refused  and  does 
refuse  to  fulfill  his  stiid  contmct 
and  agreement  with  the  plaintiff, 
and  to  issue  or  cause  to  be  issued 
and  delivered   to  the  plaintiffs 
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thirty  six  thousaiiu  shares  of 
stock  in  said  company,  In  ex- 
change for  the  stock  of  the 
Pacific  Railroad,  so  as  aforesaid 
held  by  the  plaintiifs."  This 
allegation  does  not  allege  a  fact 
so  innch  as  an  opinion  of  the 
pleader,  that  something  said  or 
done,  but  wliich  is  not  stated, 
ivas  a  refusal  to  comply  with  de- 
fendant's part  of  the  contract. 
The  omission  to  state  when  and 
where  the  ^quest  was  made  may 
be  deemed  as  only  indefinite  and 
uncertain,  but  the  omis£»ion  to 
state  by  whom  the  request  was 
.made  is  probably  substantial. 
Marie  v.  Garrisoriy  167. 

6.  In  this  case  there  was  stock  to 
be  delivered  by  the  plaintiff,  and 
until  tlic  plaiutiff,  being  ready, 
tendered  in  prtsetUi  their  stock, 
the  defendant  was  not  bound  by 
the  contract  to  deliver  his.  The 
plcadiug  must  allege  the  tender, 
or  must  show  something  sulli- 
cieut  as  an  excuse  for  not  tender- 
Uig.  An  absolute  reAisal  of  the 
party  on  oue  side  to  perf'Oi*m  and 
I'Ultill  a  contract  is  a  sufilcient 
excuse  to  the  other  side  for  not 
muklug  a  tender,  when  a  tender 
is  necessary ;  but  the  complaint 
must  allege  and  show  the  fact, 
tiuit  there  was  such  a  refusal, 
aud  that  the  omission  to  tender 
was  occasioned  theraby.  In  case 
of  refusal  that  excuses  a  tender, 
still  there  can  be  no  recovery 
uuiess  it  appears  by  the  plead- 
ing I  hat  the  party  so  excused 
was  ready  and  able  to  tender.  lb, 

C.  In  an  action  for  money  had  aud 
received,  (1)  a  form  In  sub- 
stance like  the  former  common 
count,  alleging  monc^  bad  aud 
received  by  defendant  to  aud  for 
the  use  of  plaintiff,  is  sufUcieut; 
or  (2)  The  com  plaint  may  set 
fortli  the  special  cir';unistances 
which  create  the  liability.  Un- 
der the  lir.st  form,  any  special 
circumstance  which  creates  the 
liability  nniy  Ik;  proveil.  Umler 
the  second  form,  the  plaintiff  is 
contineil  to  proof  of  the  special 


circumstance  alleged,    jim.  Nat. 
Bk.  V.  Whedoek,  205. 

7.  In  such  an  action  a  complaint 
merely  alleging  that  defendant, 
without  any  consideration  there- 
for, did  obtain  the  mi>ney  from 
plaintiff,  is  insufficient.  It  is 
not  equivalent  to  stating  that  the 
money  was  received  for  the  use 
of  plaintiff.  When  the  com- 
plaint contains  allegations  show- 
ing the  manner  in  which  the 
money  was  obtain<-d,  the  allegsv- 
tion  of  no  consideration  must  be 
considered  as  made  in  reference 
thereto,  and  as  being  suh^tanti- 
ally  an  allegation  that  by  reason 
of  the  matters  so  alleged  tiiere 

•  was  no  consideration.     Ih. 

8.  A  pleading  upon  information 
and  belief  cannot  be  stricken 
out  as  sham,  unless  it  clearly 
ap|)eara  that  there  could  not 
have  been  any  information  or 
belief.  The  principles  stated  in 
"NVayland  t.  Tyson  (45  N,  Y. 
281),  and  Thompson  v.  Erie  U. 
R.  Co.  (45  Id.  408),  prevent  an 
affirmative  defense  being  stricken 
out  as  sham  upcm  affidaviis. 
WMy,  Fos'er,  311. 

9.  A  complaint  alleged  that  plaint- 
iff is  the  owner  of,  and  entitled  to 
the  immediate  possession  of  cer- 
tain property  of  n  specifieti  valu<*; 
that  defendant  berame  possessed 
thereof  wrongfully,  and  plaiutiff 
demanded  the  delivery  thereof  to 
him,  which  was  refused,  and  de- 
fendant converted  the  same  to 
her  own  use ;  and  prayctl  the  de- 
livery of  the  property,  with  a 
specified  amount  for  damages  for 
its  detention.  ///</,  to  j)resent 
an  acti<m  for  claim  and  delivery. 
Banfield  v.  Uaeger,  428. 

10.  In  construction  of  complaint, 
as  determining  what  action  is 
presented  thereby,  allegations 
unnecessary  to  entitle  plaintiff 
to  the  relief  lie  asks  may  be  dis- 
regarded as  superfluous.     Ih, 

11.  Adding  the  word  **  executor," 
&c.,  or  "executors,"  Ac.;  to  the 
name  of  parties  to  an  action, 
may  be  treated  as  mere  deteriptio 
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persanm  and  suqjlusage,  when 
nothing  appears  in  the  summons 
or  complaint  indicating  the  in- 
tention (/f  the  plaintiti  to  charge 
the  defendants  in  their  repre- 
sentative capacity.  Dannon  v. 
McGranCy  517. 
When  relief  in  c  ise  of  ind^nite  and 
uncertain  ple^idinffj  »houl-l  not  ex- 
tend to  permission  to  move  for 
judgment,  in  case  of  failure  to 
amend.  See  Hughes  v.  Chicago, 
dx.  Bw,  Co.,  114. 

POOLING  AGREEMENT. 
See  Havemeyer  v.  Uavemeyery  464. 

POSSESSION. 

1.  The  defendant,  not  having  an 
absohite  and  perfected  title,  his 
act  in  entering  uponXthe  prem- 
ises and  collecting  rent  frt)m  the 
tenants  was  not  an  interruption 
of  the  plaintiff's  possession. 
Thonjxh  the  tenants,  for  a  fe-w 
moutlis,  reco;rnized  the  defend- 
ant .MS  landlord,  they  subse- 
quently resumed  thrir  proper 
relations  to  plaintiff,  which  have 
continued  ever  since.  Donahue 
V.  O' Conor,  278. 

PRACTICE. 

See  Appeat.,  2-4,  7,  9,  10,  12,  14, 

15-17;  Costs  and  Ali<owances, 

6;*  Exa.\iination  BRFonE 

Trial  :   JnDG.>isNTs,. 

3;  Trial. 

PRESUMPTIONS. 

See  Banks,  &c.,  3:  Evidence,  1; 
Taxeb  and  Assessments,  1. 

PUBLICATION. 

The  statute  regarding  tax  sales,  re- 
quires that  notice  of  sale  shall 
be  published  in  ten  diffident 
newspapers  of  New  Tork  city. 
Helfl,  tJiut  a  publication  of  the 
same  in  a  |)aper  printed  in  the 
German  language,  as  one  of  the 
above  number,  will  not  invalidate 


the  notice.    Donahue  v.  O"  Conor , 

278. 

QUESTIONS  OP  PACT  AND  OP 

LAW. 

See  Malicious  Prosecution,  1,  4; 
pAiTNERsnip,  1;  Warb- 

H0C8EMEN,  4. 

REAL  ESTATE. 

Action  to  determine  conflicting  claims 
to,  what  may  be  determined  in, 
Dimahue  v.  0'  Cofior,  278. 

See  Easements. 

RECEIVERS. 

1.  In  case  of  non-payment  by  re- 
ceiver, pursuant  to  order,  made 
alter  receiver*^  removal  ordering 
him  to  pay  a  certain  sum,  **  being 
balmce  of  trust  funds  in  his 
hands,'*  the  surety  is  lial)Ie  for 
the  amount  ordered  to  be  paid, 
althoui^h  not  a  party  or  privy  to 
the  proceeding  resultin<?  in  the 
order.  Thumson  v.  McGregor, 
197. 

3.  The  surety  in  such  ca«e  cannot 
drfend,  either  wholly  or  in  part, 
on  the  ground  that  the  receiver 
before  the  execution  of  the  i)ond, 
had  disposed  of,  or  since  its  ex- 
ecution had  properly  disbursed 
the  whole  of  the  trust  funds,  or 
of  a  part  thereof,  so  that  the 
whole  of  the  sum  mentioned  in 
the  order  was  not  at  its  date  in 
his  hands.  The  order  is  conclu- 
sive on  him.  Condition  of  bond 
in  this  case  was :  **  Now  the  con- 
dition of  this  bond  is  such  that 
if  the  snid  .  .  .  siiall  henceforth 
faithfully  discharge  the  duties 
of  his  trust  as  said  receiver,  then 
this  obligati(m  to  be  void,  other- 
wise to  be  in  full  force  and 
effect."    Ih. 

3.  A  receiver  appointed  in  the 
place  of  one  removed,  may  sue 
on  the  bond  given  by  the  re- 
moved receiver;  he  is  the  party 
in  interest.     Ih. 

See  Banks  and  Banking,  6. 
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RECORDING  ACT. 
See  Mortgages,   2,   8. 

REFERENCE. 

Issues  in  an  action  for  damages  for 
fraud  and  deceit  cannot  be  re- 
ferred for  hearing  and  det^rinin- 
aiioQ  without  consent  of  ])arties. 
But  when  the  comphiint  sets 
forth  an  action  on  a  contract, 
and  it  appears  that  the  trial 
thereof  involves  the  examination 
of  n  h>ng  account,  the  defendant 
cannot  defeat  a  reference  hy  a 
tender  of  an  issue  of  fraud  in  the 
transaction,  and  a  chiim  for  dam- 
ages therein,  in  the  way  of  re- 
coupment or  counter-chiim.  Ver- 
planck  V   KendalK  525. 

Objection  ihiit  no  d^Jvmd  has  been 
proDcd  cannot  he  raised  on  Jilinfj 

^  exceptions  to  report.  See  Burnett 
V.  Snyder^  582. 

Reference  to  hear  and  determine  is- 
sues in  an  action  for  an  accounting, 
titles  not  in  cole /'ng  taking  of  ac- 
count; duty  of  referee  upon,  prac 
tice  iipon^  conjirnmtion  of  report^ 
interlocutory  jmlgmcnt.  See  Hath- 
away V.  liussell^  5;i8. 

See  FOUECLOSCUE. 

REFORMATION   OF   INSTRU- 
3IliNTS. 

Where  it  clearly  apj^ears  that  n 
clause  insertec]  in  an  aofreemcnt 
is  contrary  to  the  agreement  ])ur 
su-int  to  wiiich  the  instrument 
was  given,  an- 1  contrary  to  the 
intention  of  the  parties  to  the 
agreement,  and  was  inserted  in 
the  instrument  through  the 
mutual  miistikeof  all  the  parties 
thereto,  and  the  party  on  whom 
the  clause  im))o<es  a  liability, 
satisfactorily  accounts  for  his 
non-discovery  of  its  insertion, 
the  instrument  may  be  reformed 
by  strikini;  out  the  clause,  unless 
an  estoppel  has  arisen  in  favor  of 
a  third  party.  Real  Estate  db  T. 
Co,  V.  Batch,  528. 

See  Pabties,  4. 


RELEASE. 

Involuntary  release  of  mortgaged 
premises,  'nde  as  to  stated  and 
applied.  See  Kendall  v.  Nidmhr^ 
543. 


RES  ADJUDICATA. 

1.  On  a  motion  of  defendant,  that 
the  summons  and  complaint,  in 
an  action  of  ejectment  be  dis- 
missed, on  the  ground  that  the 
att«)rnevs  for  the  plaintiff  had 
not  sufficient,  or  any  authority, 
to  institute  the  action  in  liehalf 
of  plaintiff  (under  2  R.  S.  2  ed. 
314,  §  20),  it  appeared  from  the 
motion  papers,  that  defendant 
had  previously  obtained  an  order 
in  the  same  action,  that  plaint- 
iff's attorne3's  show  cause  why 
they  should  not  be  compelled  to 
produce  their  authority  from  the 
plaintiff  for  Ci»mmencing  this 
a(!tiim;  that  on  the  return  of 
sjiid  order  to  show  cause,  the 
atiiilavit  of  the  plaintiff  was  filed 
and  read,  in  wliich  plaintiff 
stated  in  substance  that  he  had 
instructed  the  attorneys  who  ap- 
peared in  his  bL'haif  to  bring  tlic 
action  in  his  name  against  the 
defendant,  and  sai*l  authority 
was  deemed  sufficient  by  the 
court  and  so  declared  by  its 
order.  The  court  Juld,  on  this 
motion,  that  in  the  foruKM*  pro- 
ceedinirs  this  court  had  declared 
that  sufficient  authority  for  the 
commencement  of  this  action,  by 
the  plaintiff's  attorneys,  appeared 
in  the  affidavit  of  the  plaintiff; 
that  such  adjudication  was  final 
until  revers(Ml  on  appeal;  and 
that  it  cannot  be  reviewed  on  this 
motion,  subsequently  made  in 
this  action.  Carpenter  v.  AUen^ 
322. 

3.  In  an  action  commenced  by 
a  lieuee  ag>unst  a  lienor,  to 
have  his  lien  adjudged  valid, 
and  enforce  payment  thereof, 
the  lienor  appeared  and  answer- 
ed ;  his  answer  was  struck  out  by 
the  court,   and   final  judgment 


INDEX. 


683 


given  in  favor  of  the  plaintiffs, 
directing  the  lienor  to  pay  to  the 
plaintiffs  the  amount  claimed  by 
them,  and  adjuding  that  plaint- 
iffs have  a  lien,  as  claimed  by 
them.  Ileld^  in  an  action  by  the 
lienee  against  the  lienor,  for  n 
conversion  of  the  subject  of  the 
lien,  that  the  judgment  in  the 
action  to  have  the  lien  adjudged 
valid,  barred  the  lienor  from 
contesting  the  existence  of  the 
lien  or  the  validity  of  the  con- 
tract under  which  it  was  claimed. 
Uovey  V.  McDonald,  606. 

See  Bankruptcy,  5. 


REVISED      STATUTES      AND 
SESSION  LAWS. 

1  R.  S.  591,  §§  t,  10,  601.  Liability 
directors  for  dividends  illegally 
declared.  Van  Dyck  v.  McQuade, 
020. 

1  R.  S.  744,  §  3.  Attornment  oi 
tenant  to  utrauger.  Dmuhue  v. 
0'  Cono}\  2T8. 

1  R.  S.  7.j6.  Recording  act.  Bank 
for  Savings  v.  Fnad^  404. 

1  R.  S.  705,  §  8.  Limited  part- 
nership. M'tginn  v.  jMicrence^ 
285. 

3  R.  S.  148,  §  00.  Order  ft^r  sup- 
port of  wife.  &c.,  how  enforceil. 
Ganr  v. ^Gane^  355. 

2  R  S.  p.  300,  §§  36,  37.  New 
trial  in  ejectment.  Phyfe  v. 
Manterifon^  338. 

3  R.  8.  313.  Proceedings  to  de 
termme  claims  to  real  property 
Donaliuev.  O'Gonor^  278. 

2  R.  S.  573,  §  20.  Authority  of 
attorney  to  bring  Motion  in  eject- 
ment.    Ga)^)€nter  v.  AUeny  322. 

2  R.  S.  407,  §  80.  Admission  of 
members  of  corporations  as  evi- 
dence. St.  Nich,  Bk.  V.  Savery, 
97 

2  R.  S.  447,  §§1,2.  Claims  which 
pass  to  personal  representatives. 
Hyde  v.  Tvffts,  50. 

2  R.  8.  507,  §  1.  Entry  on  lands. 
Donahue  X.  G*  Conor ^  278. 

2  B.  8.  523,  %  36.     Declaration  in 


replevin.      Banfidd   v.    Ilaeger^ 

428. 
4  R.  8.  (Edm.  ed.)  210.     Liability 

of  stockholders    for    dividends 

i  1 1  egal  I  y  decl  ared.      Van  Dyck  v. 

McQiiade,  620. 
Laws   1852,  c.    52.      Awards    for 

changing  grade  of  streits.  New 

Yt»rk  city.     Ilntchy.  Mayor ,  dtc, 

rm). 

Laws  1858,  c.  338.  Review  of  as- 
sessment in  New  York  city. 
Sinmburg  v.  Mayor,  508. 

Laws  1862,  c.  484,  §  8.  Remedy 
against  marshals,  &c.  Ennis  v. 
Brwlerick^  92. 

Uwa  1809,  p.  788.  Yorkville 
Savings  Bank.  Van  Dyke  v. 
McQiutde,  620. 

Laws  1871,  c.  381.  Tax  sales. 
D'tnaliuey.  0*  Conor,  278. 

Laws  1871,  c.  574.  Notice  of  tax 
sale.     Phyfe  v  Ma9terHon,  338. 

Laws  1873,  c.  335,  §  111.  Publi- 
cation  of  legal  notices.  Dona- 
hue v.  0'  Conor,  278. 

Laws  1875,  c.  371.  Savings  banks. 
Van  Dyck  v.  McQiuide.  020. 

Laws  1875,  c.  371,  §  23.  Inter- 
pleader, savings  banks.  Boicery 
Savings  Bank  v.  Mahler,  619. 

RIGHT  OP  WAY. 
See  Easements. 

RULES  OF  COURT. 

GenM  Rule  47.     Jordan  v.  Shoe  d. 

Jz-at^er  Dank,  423. 
Ch.  Rule  107.     Hathaway  v.  Bus- 

mU,  538. 

SALE. 

1.  The  following  memorandum 
was  siirned  by  the  defendant's 
inte.<«tate  and  delivered  to  the 
plaintiff,  and  forms  the  basis  of 
this  action:  **  Received  of  J.  W. 
J.,  by  agreement,  one  thousand 
shares  of  St.  Joe  Lead  Stock, 
for  which  I  have  paid  him  $3,- 
000.  The  under:jtandin<7  is,  that 
I  am  to  give  said  J.  one-half  ot 
whatever  price  the  same  is  sold 
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for,  when  sold,  over  and  above 
that  sura/'  £/<s/(2,  that  the  above 
memorandum  is  evidence  of  an 
absolute  sale  of  the  property 
therein  mentioned,  and  that,  un- 
til the  holder  of  tlie  8:iid  prop- 
erty thereundor,  who  hiis  the 
sole  and  exclusive  ri^ht  or  dis- 
posnl,  elects  to  sell  the  same,  the 
vendor  can  have  no  possible 
claim  thereon;  and  timtau  action 
to  compel  the  sale  of  the  prop- 
erty, und  a  distrilmtioQ  uf  the 
proceeds,  will  not  lie.  Also, 
neld^  that  to  construe  the  lan- 
guage thus  employed  as  impart- 
ingr  an  intention  on  the  part  of 
either  party  tc  have  the  stock 
and  its  earnings  held  or  sold  for 
their  joint  bemJit  would  involve 
an  interpolntion  of  new  mutter 
at  v:uiam'e  both  with  the  terms 
and  spirit  of  the  contnct.  Joueit 
v.  Kent  Oa. 
2.  K.  having  agreed  with  A.  (the 
vendee)  to  buy  the  bills  of  ex- 
chantre  on  Aui^ust  13,  for 
$:1G,000.  drawn  a-^aiiist  several 
bills  of  lading,  including  those 
of  tlje  property  in  question,  paid 
A.  $17,000.  on  account  of  the 
purchase,  and  for  tlie  b.ila:ice, 
say  $18,000,  dr<w  his  check  to 
A.^s  order,  which  A.  took  and 
immediutcly  indoi'scd  back  to 
K.,  as  security  tor  what  he  (A.) 
might  be  found  to  owe  him  (K. ) 
on  previous  transaetiooA,  and  K. 
passed  it  to  the  credit  of  A.  in 
that  shape,  and  thereafter  re- 
ceived from  A.  the  bilh  of  1  idinir 
against  which  the  bills  of  ex 
change  were  draxvn.  Matters 
thus  stood,  as  between  K.  and 
A.,  when  the  vendors  to  A.  noti- 
fied K.  that  the  corn  was*  theirs, 
and  demanded  a  return  of  it,  or 
that  K.  should  account  for  it< 
value  or  proceeds.  Ilfd,  that 
K.  was  not  a  purchaser  for  vmIuc 
as  to  the  $18,000.  If  K.,  before 
demand  on  him,  had  transferred 
the  title  and  control  of  the 
goods,  it  constituted  a  conver 
81  on,  because  he  must,  in  that 
caae,  have  himself  received  credit 


for  them.  An  action  in  natuie 
of  trover  is  proper  in  such  case. 
A.  is  not  a  necessary  party.  The 
fact  that,  after  plamtiil^s  de- 
mand, other  parties  made  similar 
claims  in  respect  to  the  go<ids 
covered  by  the  other  bills  of 
ladinor,  present  no  defense.  Dvws 
V.  Kidder,  639. 

See  Agency,  9;  Taxes  and  Asskso- 

UEMTS,  1. 

SAVINGS  BANKS. 

See  Banks    and  Banking,   4-7  ; 
Intebfleadbr. 

SECURITY. 
See  Appeal,  7  ;  Divorce. 

SHERIFFS. 

Upon  taxation  by  the  judge,  the 
sherifTs  bill  was  allowed  at 
$33. 13  (for  keeper's  fees  in  charge 
of  a  schooner  levied  uixm). 
IleJd^  that  this  allowimce  to  the 
sheriff  was  erroneous.  The  stat- 
utory fees  and  poundage  allowed 
to  a  slterilf  are  in  full  compen- 
sation f(»r  his  services  and  ex- 
penses in  executing  the  writ, 
lie  is  not  entitled  to  ch-irge  for 
the  services  of  a  keeper,  in 
charge  of  the  nroperty  levied 
upon.     TowfiMua  v.  JioM,  417. 

SIMULATION  OF  LABELS. 
See  Tradekarks,  &c. 

SPECIFIC  PERFORMANCE. 

When  tcill  n^tt  be  decrerd^  to  compel 
safe  of  etoek^  under  oatitmet  b^ 
whicJi  pUintifT  hiu  interest  in  pr^ 
ceede.     See  Jories  v.  Kent,  6G. 

STAY  OF  PROCEEDINGS. 
See  Undertaking,  1. 

SURETIES. 

(n  the  case  at  bir,  the  defendant 
Moltz  commenced  an  action  la 
the  court  of  common  pleas, 
against  the  plaintiff  Wettig,  and 
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obtained  an  order  of  arrest.    De- 
fendants   Schmidt  and    Spcciit 
executed   with  Moltz  the  usual 
undertaking.      Afterwards,  and 
duiing    the    alisence    of    Moltz 
from  the  State,  Wet  tig  obtained 
a  judgment  for  costs  in  the  com 
mon  pleas  action  against  Moltz, 
for    non-prosecution,   and    then 
commenced    tin's  action  on  the 
undertaking  against  the  defend 
ants,    and    obtained    judgment 
therein.    After  this,  Moltz  moved 
in  the  common   pleas,   to  vacate 
and  set  aside  the  juclgment  taken 
by  default  by  Wettig  against  liim, 
and    tlie    motion   was  granted. 
Subsequently,     the     defendants 
herein  moved  to  vacate  the  judg 
raent  against  them  in  this  action, 
and  for  a  new  trial.     /7«/(i,   l)y 
the  court,  this  motion  for  relief 
in  this  action  was  addressed  to 
the  discretion  of  the  court,  und 
should  have  been  granted.  Sure- 
ties are  always  entitled  to  equit- 
able protection  from  the  courts, 
and  should  never  be  compelled 
to  pay  in, a  case  in  which  their 
principal  is  under  no  liability. 
Wettig  v.  Moltz.  389. 
Failure    of   receiver  to  obey  order 
made  after  Mh  removal,  directing 
pat/fnent  of  Ita'ance    trust  funds, 
makfs  Burety  liable  though  he  wa» 
not  a  party  or  prim/  to  the  pro 
eeediug  resulting  in  the  order.    See 
T/iompson  v.  McGregor,  197. 

TAXES  AND   ASSESSMENTS. 

1.  The  legislature  has  power  to  en- 
act that  the  prod  union  of  a  deed 
or  lease  given ,by  the  mayor,  &c., 
upon  a  t;ix  sale,  shall  be  pre- 
sumptive evidence  of  the  title  of 
the  purchaser,  and  that  all  tho 
statutory  requirements  have  b**en 
complied  wiih:  but  proceedings 
of  the  character  in  question,  i.  <?., 
tax  sales,  are  to  be  closely  scru 
tinized,  und  the  provisions  of  thv 
statute  must  be  sedulously  fol- 
lowed.   Donuhuev.  O* Conor,  278. 

2.  Assessors,    having  jurisdiction, 
act  judicially  io  fixing  the  amount 


to  be  imposed  upon  the  property 
benefited,  and  such  an  assess- 
ment is  in  fact  a  judgment. 
Strusburg  v.  Mayor,  508. 

3.  Such  an  assessment  may  be 
reviewed:  1.  By  the  body  or 
board  who  laid  the  same,  uptm 
a  h (Miring  of  objections  made 
thereto;  2.  By  the  court  on  cer- 
tiorari ;  and,  3.  By  the  court,  on 
petition,  in  certain  cases  in  the 
city  of  New  York,  for  fraud  or 
irregularity  under  Laws  of  1858, 
c.  3'i8.  Such  an  assessment  can- 
not be  questioned  in  a  collateral 
action.  As  long  as  it  stands  un- 
ruversetl  or  unvacnted  money  col- 
lected under  it,  by  the  defend- 
ant, cannot  be  recovered  back 
l>y  action  of  the  person  against 
whom  the  assessment  was  made, 
and  by  whom  it  was  paid.     lb. 

4.  In  tiie  case  at  bar,  the  complaint 
fails  to«liow  that  the  judgment 
rct.overed  by  the  defendant 
against  the  contractor  H.  (for 
overpayment  beyond  the  con- 
tract price),  declared  or  made  the 
assr"<s«ncnt  invalid,  but  that  it 
dfi{  rmined  simply  the  fact  of 
overpayment  to  11.  and  defend- 
ant's ri  .cht  to  recover  the  sum 
overpaid.  Such  a  judgment  fur- 
nishes a  reason  or  ground  for  the 
reduction  of  the  assessment  upon 
a  ])rrper  application,  but  is  not 
tantamount  to  a  reversal  vaca- 
tion of  the  iissessment.  Weld, 
if  tl»e  complaint  further  alleged 
that  I  he  judgment  of  the  defend- 
ant ri^ainst  the  contractor,  H., 
had  beiMi  collected,  or  that  the 
iMt;-  r  was  solvent,  and  the  judg- 
m  lit  was  collectible,  and  that  it 
rem  n:ts  unc<»llected  through  the 

>f  iho  defendant,  this  ac- 
mld  perhaps  to  some  ex- 
l)  •    sustained     upon    the 

arisinif  upon  the  right  of 
)i  jiiif  to  s'  are  in  the  fund 
fl,  or  to  be  collected:  but 
•  absence}  of  any  such  al- 

I,  the  complaint  is  clearly 
r.'ti  in  not  stating  a  cause 

>n.      lb, 

flimages  under  Laws  1862, 
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e.  53,  made  to  certain  person  hy 
hoard  of  ansessors^  and  part  paid 
by  comptroller  with  eousent  of  sucfi 
person  tf  cUlect'/r  of  assessments^ 
cfec,  intHscharge  of  assessments  on 
the  property,  and  balance  paid  un- 
der the  act  to  city  chamf^erUiin  ; 
reme  ly  of  one  claiming  such  award 
in  opposition  to  person  named  in 
assesfneut  roll.  Hatch  v.  Mayor, 
5U9. 

Tax  tale,  when  held  irregular  for  in- 
sufficiency  of  notice,  dbc.  Sec  Don- 
ahue V.  O'C^nor,  278. 


TRADEMARKS  AND  LABELS. 


TENDER. 

What  sufficient  to  t<ecuse  ;  how  plead- 
ed.    See  Marie  v.  Garrison^  157. 

TITLE. 

The  plaintiff  herein  claimed  title 
in  feu  to  the  premises  in  (jiiest  ion, 
under  ihe  deed  of  ji  referee  \\\ 
foreclosure  proceedings,  which 
deeil  wa?J  dated  June  ij.  1870. 
The  defendant  claimed  title  to 
the  Slime  under  a  lease  for  sixty 
years,  made  hy  the  mayor,  &c.' 
March  18,  1870,  upon  a  sahi  for 
taxes.  IIcliK  that  .such  a  claim 
may  he  detirmineJ  in  an  ac^tion 
like  tlic  present,  which  was 
brouglit  to  ('etermino  contiictinii 
claims  to  eeriuin  real  estate,  un- 
der seeiioii  440  o/  I  he  Code  of 
Pri»cedure,  and  3  R.  S.  3i;l.  and 
amendments.  Danahuey.  O'Con 
or,  2;  8. 

When  party  is  entoj)ped  liyjuuffynenf 
in  a.  firmer  action,  from  setting  up, 
as  ogainat  a  pHrcfinner  under  mid 
judgment,  another  title  than  that 
therein  cHtfi'i/is'icd  in  sffid  part  ft; 
favor.     8ee  Cooper  v.  Piatt,  242. 

See  Taxes  and  Assessments,  1. 

TORTS. 

Landlord  not  linhle  to  tenant  in  tort, 
for  fn'dnre  to  repair  as  provided 
by    agreement.      See    Arnold    v. 
Clark,  2o2. 

See  Chose  in  Action. 


1.  In  this  case  the  following  facts 
appeared:    The  labels   used   bv 
defendants     in    their    business 
were  in  undoubted  imitation  of 
those  used   by  plaintiff,  and  the 
greater  part  of  the  details  were 
so  like  the  corresponding  details 
of  the  plaintiff's  labels,  that  it 
was   plainly   defendants'    inten- 
tion to  represent  that  the  goods 
upon  which  the  same  were  to  be 
placed   were  made  by  pUiintiff. 
Held,  that  the  ])laintiff  was  en^ 
titled  to  protection  against  this. 
Ind.    liubb.    Comb  Co.    v.    Hubb. 
Comb  Co.,  258. 
3.  The   manner  in  which  defend- 
ants  printed   their    name   upon 
the  labels  in  questicm  was  likely 
to    draw     attention,    from    the 
difference  between  it  and  plaint- 
iff's name,  and  lend  the  ordinary 
reader  to  believe  it  to  be  plaint- 
iff's name.     Held,  that  in  such 
case   the  intent   being   evident, 
the  plaintiff   is  responsible  for 
the  effect  produced,  though  the 
name  used    was   its  proper  cor- 
porate name.     lb. 
').  As  to  that  part  of  the  judgment 
herein  against  the  use  of  porticms 
of  the    labels,  the   court   Held^ 
whether  a  name  can  be  a  trade- 
mark or  not,  there  is  no  doubt 
that  a  defendant  may  be  enjoined 
from   using   a   phnntiff^s   name. 
It  was  contended  that  plaintiff's 
name  really  expressed  a  kind  of 
trade,  and  that,  as  the  trade  is 
open  to  all.  thei-e  can  be  no  ex- 
ciiLsive  right  to  vvords  that  intel- 
ligibly designate  the  same.     But 
it  appeared  that  thei-e  had  been 
a    purpose   to  use  a    name,   in 
imiUition    of    plaintiff's,    on    a 
label,    and    the    case    made    it 
pn)per  to  consider  whether  there 
was  not  danger  of  a  use   of  it 
apart  from  the  same.     No  close- 
ness of  reasoning,  based  on  the 
fact  that  it  has  never  been  used 
by  itself,  is  called  for  in  a  cjise 
which    discloses     a     meditated 
general  wrong.     Nor  is  it  mat^ 
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rial  that  the  name  is  described 
in  the  pleadings  and  findings  as 
a  trademnrk.  Ih. 
4.  As  to  the  use  of  the  numbers 
**2,  101  "and  *'33,"  the  prin- 
ciples of  Gillott  V.  Esterbrook 
(48  K.  Y.  375)  apply.  In  that 
case  and  this,  the  numbers  were 
selected  arbitrarily,  and  were 
used  to  distinguish  one  pattern 
or  character  of  goods  fr(»m 
another,  and  the  plaintiff  is  en- 
titled to  protection  in  iiis  use  of 
the  same.     lb. 

See  Injcnctiox. 

TRIAL. 

1.  A  party  sliould  not  be  allowed 
to  go  to  the  jury  in  such  form  as 
that,  in  event  of  one  claim  dis- 
tinctly interposed  by  iiim  and 
sustained  by  his  evidence,  being 
rejected  by  them,  he  may  fall 
back  upon  another  position,  upon 
which  to  resc  a  verdict  wholly 
irreconcilable  with  the  one  dis- 
allowed, without  sufficient  evi- 
dence to  support  it.  A  party 
must  be  limited  to  a  consistent 
statement  of  a  claim.  Hazetoell 
V.  Cmrsen^  22. 

2.  When  counsel  at  the  trial  limits 
himsulf  to  a  distinct  position 
with  reference  to  his  client's 
rights,  there  is  no  error  in  con- 
fining him  to  such  position.     /V 

3.  The  written  statement  of  facts 
deemed  established  by  the  evi- 
dence, and  the  rulings  of  law 
desired  thereon,  which,  under 
section  1028  of  the  Code  of  Civil 
Procedure,  a  party  may  submit 
to  the  judge  at  the  trial,  must, 
to  be  considered,  be  in  the  form 
of  distinct  propositions  of  law  or 
of  fact,  or  of  both,  sepanitely  sta- 
ted; and  in  the  same  propositions 
should  not  be  mingled  indis- 
criminately statements  of  fact 
with  conclusions  of  law.  They 
must  be  prepared  in  such  form 
that  the  court  may  conveniently 
pass  upon  them.  Bniffen  v. 
KoeMing,  Gl. 

4.  If  the  defendants  desired  that 


the  question  whether  they  were 
to  pay  the  commission  as  the 
money  was  paid  to  them,  or  not 
until  they  had  been  paid  the  full 
contract  price  of  the  work,  bo 
submitted  to  the  jury,  they 
should  have  requested  it.  The 
exception  to  the  court's  direct- 
ing a  verdict  was  not  equivalent 
to  a  request.  O/^mes  v.  Daucliy, 
85. 

5.  Exceptions  to  the  judge's  charge 
to  the  jury  must  be  takun  before 
the  jury  have  rendered  their  ver- 
dict. It  is  not  within  the  power 
of  the  judge  presiding  at  tlie 
trial  to  allow  exceptions  to  his 
charge,  which  were  not  taken 
before  the  verdict.  De  Leon  v. 
Echrterria,  240. 

0.  Where,  under  one  of  the  aspects 
of  the  case  as  presented  by  tlie 
complaint,  evidence  was  given 
(under  objection  as  to  its  rele- 
vancy) as  to  a  transaction  be- 
tween a  plaintiff  or  his  agent, 
and  a  third  person  named  in  the 
complaint,  tending  to  show  a 
great  wrong  committed  on  such 
third  person,  with  a  view  of  sus- 
taining a  charge  mtule  in  the 
complaint,  of  a  conspiracy  be- 
tween the  defemlaut  and  such 
third  person,  and  no  cviilence  is 
subsequently  given  connecting 
■  the  defiudant  with  such  transac- 
tion, and  the  case  is  submitti'd 
to  the  jury  in  an  aspect  to  which 
the  evidence  so  given  has  no 
relevancy,  and  there  is  conflict 
of  evidence  as  to  those  facts 
which  are  relevant  to  the  aspects 
in  which  the  case  was  put  to  the 
jury,  the  fjict  that  such  evidence 
may  have  injuriously  alfectedthe 
defendant  in  its  effect  on  the 
jury,  as  tending  to  excite  sym- 
pathy for  one  side  and  animosity 
to  the  defendant,  calls  for  a 
new  trial;  a  fortiori^  when  the 
wrong  as  to  which  the  evidence 
is  given  is  of  a  character  entirely 
different  from  the  conspiracy  al- 
leged in  the  complaint.  Am, 
Natl.  Bk.  V.  Wheeloeh  205. 

7.  Although  the  case  is  put  to  the 
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jary  in  an  aspect  on  which  the 
evidence  has  no  possible  bearing, 
yet  if  it  is  calculated  to  prejudice 
the  jury  against  the  party  as 
against  whom  it  was  received 
and  against  whom  the  jury 
found,  on  a  conflict  of  evidence 
as  to  the  facts  which  do  bear  on 
tl)o  case  in  the  aspect  in  which 
it  was  put  to  the  jury,  its  effect 
is  not  obviated  by  the  manner  of 
the  submission,  and  a  new  trial 
.  is  necessary.     lb. 

8.  Where,  under  a  complaint,  n 
case  may  be  submitted  in  several 
aspects,  and  is  so  submitted,  a 
verdict  for  plaintiff  will  be  set 
aside  and  a  new  trial  ordered,  if 
tiierc  arc  errors  against  defend- 
ant in  the  charge  as  to  one  of  the 
aspects.  Kingtbary  v.  Garden, 
224. 

9.  Tlje  reversal  of  an  order  of  a 
trial  judge,  setting  aside  a  ver- 
dict as  against  the  weight  of  evi- 
dence, by  an  appellate  court  is  a 
matter  of  grave  importance. 
Such  motions  are  not  governed 
by  any  well  defined  rules,  but 
depend,  in  a  great  degree,  upon 
the  peculiar  circumstances  of 
each  case.  They  are  addressed 
to  the  sound  discretion  of  the 
judge  or  court,  and  whether  they 
should  be  granted  or  refused  in- 
volves the  inquiry  and  considera- 
tion, in  each  case,  as  to  whether 
substantial  justice  has  been  done 
or  not.  The  decision  is  one  par- 
ticularly for  the  jud>fc  before 
whom  the  trial  Wiia  had  and  who 
heard  the  testim(myand  saw  the 
witnesses  on  the  stand;  and 
where  the  decision  has  been 
reached  after  full  deliberation 
and  judicial  discretion,  it  should 
be  confirmed.  Bannoa  v.  Mc- 
Orane,  517. 

10.  A  submission  of  the  question 
to  the  jury  was  not  called  for, 
inasmuch  as  the  preponderance 
of  evidence  in  favor  of  the  de- 
fendant, upon  the  point  in  con- 
troversy, was  such  that  a  verdict 
against  them  could  not  be  sus- 


tained.     WhUvDorth  v.  Erie  Bw. 
Co.,  603. 

11.  On  the  trial  the  defendant  re- 
quested the  court  to  charge,  as 
affecting  the  question  whether 
there  was  a  hiring  for  a  year, 
that  the  jury  should  look  at  all 
'*the  probabilities  of  the  case, 
and  in  so  doing  consider  the 
absence  of  any  protest  on  the 
part  of  the  plaintiff,  when  he 
was  discharged."  The  court  so 
instructed,  adding:  **Y«u  will 
also  consider  that  that  was  not 
made  a  point  of  by  the  defend- 
ant's at  the  time.^'  JIfJd,  that 
the  addition  did  not  constitute 
error;  if  it  was  fair  to  look  at 
plain tiff^s  failure  to  insist  on  his 
rights  under  the  contract,  as  he 
cl'iimod  it  was,  it  was  equally 
fair  to  consider  the  defendant's 
attitude,  by  silence  or  otherwise. 
De  Leon  v.  Kcheverria,  010. 

Deciifion  of  judge  at  trial  term  on 
motion /or  postponement  on  account 
<if  (tbttence  of  witnesg^  where  exemp- 
tion is  taken,  reviewable  by  general 
term.  See  GaUaudet  v.  Sttintnetz^ 
239. 

Effect  of  exception    to    refusal  of 
jud/je  to  permit  case  to  go  to  jury, 
no  request  being  made.     See  Ham- 
inond  V.  SchuUze,  611. 

See  Appeal,  6;  Claim  and 
Deliveuy. 

TRUSTS  AND  TRUSTEES. 

1.  Demand  in  an  action  for  an  un- 
lawful conversion  by  the  trustee 
of  proi>erty  held  in  trust  is  not 
affected  by  bankrupt  discharge. 
Hennequin  v.  Clews,  108. 

2.  Where  a  note  was  drawn  paya- 
ble on  demand,  and  indorsed 
over  and  delivered  to  the  de- 
fendant, who  tiierenpon  executed 
and  delivered  a  receipt  for  the 
same,  whereby  he  acknowledged 
that  the  note  had  been  so  in- 
dorsed and  delivered  to  him 
**  to  hold  the  same  and  the  pro- 
ceeds thereof,  to  secure,  indem- 
nify and  save  harmless  the 
plaintiff  for  being  sureties  for 
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the  payees  of  the  note,  &c.,"— 
Held,  tluit  tlio  (lefcMKlant  ocru 
pied  a  trust  relation  towards  th«' 
pluintitfii  and  the  payee  of  the 
note;  the  extent  of  his  trust. 
however,  bein;^  limited  l>y  the 
terms  of  the  receipt  and  tiie 
resolution  of  the  directors  of  the 
payee  of  the  note.  He  was 
bound  or  under  a  duty,  to  hold 
that  note,  and  its  proceeds,  if 
paid  to  him,  for  the  benefit  of 
plaintiffs.  A.S  there  was  testi 
mony  in  the  case  tendintr  to 
show  that  he  did  not  hohj  the 
note  in  his  possession  and  under 
his  control  continuously,  nnd 
also  that  he  considered  and 
stated  that  the  note  had  been 
paid.  Ilefd,  that  the  dismissjd 
of  the  complaint  by  the  court 
below,  without  any  explanation 
of  these  a(;ts  and  statements  of 
defendant,  that  seemed  to  be  in 
violation  of  his  duty  as  trustee, 
was  erroneous,  fort!ic  plaintitfs 
had  established  a  cause  of  action. 
Morris  v.  \Vek\  30."); 
8.  The  declaration  in  question  here- 
in was  substantially  tiiat  the 
premises  conveyed  to  the  j^ran 
tee  were  held  by  him,  in  trust, 
to  sell  for  the  benefit  of  the 
grantor's  creditors,  and  out  of 
the  proceeds.  First  to  pay  to  the 
grantor's  wife  certain  suras  in 
lieu  of  dower.  **  Second,  to  pay 
such  liens  and  incumbrances  up- 
on the  premises  sold  as  are  not 
assumed  by  the  buyera  thereof." 
Third,  to  pay,  &c.,  grantor's 
creditors  generally,  &c.  Upon 
consideration  of  the  scope  and 
intent  of  the  above  declaration, 
it  was  Held,  1.  That  the  second 
subdivision  thereof  is  to  be  con 
strued  as  meaning  that  the 
liens  must  be  paid  out  of  the  net 
proceeds  of  the  lands  upon  which 
they  exist,  and  not  out  of  the 
net  proceeds  of  other  land  sold 
under  the  trust.  2.  That  the 
subdivision  must  mean  a  pay- 
ment of  liens  out  of  proceeds  of 
a  sale  made  by  the  trustee  under 
the  trusts    Sale  under  mortgage 


foreclosure  is  not  such  a  sale.  3. 
Thiit  such  »\  sale  was  referred  to 
as  would  ]>enniL  an  as^'iniption 
of  the  incuinbraMce.  rather  than 
one  mad.^  by  virtue  of  the  in- 
cumbrujice,  and  \\  hieh  merited 
or  canceled  it,  so  far  as  the  buyer 
was  concerned.  Sale  under 
mortjjajye  foreclosure  is  not  such 
a  sale.  I^av.  FnU/ri,  3GI. 
Assignee  in  bankruptcy  n  trustee  of 
a>i  express  trust.  Hude>'  Code,  §  317. 
See  More  v.  Dnrr,  154. 

See  Rkceivers;  B.\nk8,  &c.,  4-7. 

UNDERTAKINGS. 

1.  When,  on  nn  appeal  from  a 
jndsrment  of  the  district  court, 
the  appellant  gis'cs  the  under- 
takinys  n-quired  by  s«'Ctions  354 
and  35G  (»f  the  Code,  in  one  in- 
strunient,  which  is  duly  ap- 
proved by  a  justice  of  said  court, 
and  files  it  with  the  clerk  of  the 
court  of  common  ple<is,  it  is  a 
sutiicient  compliance  with  the 
stature  to  operate  as  a  stay  upon 
the  judgment  appealed  from. 
E'tniH  V.  Broderick.  92. 

2.  By  the  undertaking  upon  which 
this  action  is  brought  (which 
was  the  same  as  the  one  above 
described)  the  defendants  un- 
dertook that  if  the  judgment 
should  be  affirmed  on  appeal, 
and  execution  issued  thereon  be 
returned  unsatisfied,  they  would 
pay  the  amount  unsatisfied. 
Jletd,  to  make  a  prini/i  facie  case 
under  the  pleading,  plaintiff  was 
only  bound  to  show  that  the 
judfjrment  had  been  aftirmed,  and 
that  execution  issued  thereon  had 
been  returned  unsatisfied.     lb. 

3.  By  filing  of  a  transcript  of  the 
judgment  referred  to  in  said  un- 
dertakini?  in  the  office  of  the 
clerk  of  the  city  and  county  of 
New  York,  ir  thereupon  became 
a  judgment  of  the  court  of  com- 
mon pleas,  for  all  purposes  of 
enforcing  satisfaction.  If  the 
formal  requirement  in  the  ex- 
ecution issued  thereafter  upon 
the  same,  directing  the  sheriff 


690 


INDEX. 


to  return  said  execution  to  the 
clerk  of  the  city  and  county  <»f 
New  York  was  erroneous,  which, 
however,  is  not  clear  under  the 
new  Code,  and  wus  a  mere  in- 
formality which  may  be  disre- 
prarded,  and  which  cannot  be 
taken  adv:intap^c  of  by  defend- 
ants herein.  lb. 
4<  Chapter  481  of  the  Laws  of  1802 
does  not  npply  to  thccnse  at  bar. 
It  provides  a  cumulative  remedy 
against  marshals  and  their  aurc- 
ties,  by  suit  on  their  official 
bonds.     lb. 

See  StlBETIBB. 


USURY. 

The  employment  of  an  agent  to 
effect  a  loan  does  not  impliedly 
or  appnrently  authorize  him  to 
do  an  illegal  act,  and  where  a 
lender  has  received  a  security 
providing  for  the  repayment  of 
the  precise  amount  loaned  by 
him,  with  legal  interest,  the  fact 
that  the  agent,  without  the  au- 
thority, knowledge  or  participa- 
tion of  the  lender,  extorted  from 
the  borrow^er  a  bonus  does  not 
taint  the  transaction  with  usury. 
Sniff  en  v.  Koeckling,  61. 

VENDOR'S  LIEN. 

MOBTOAOB,  4,  9. 

WAIVER. 

When  party  darned  to  waive  right  to 
ask  reduction  of  security  on  appeal. 
See  Jeastip  v.  Carnegie^  810. 

W/ien  (/misidmt  to  point  out  ol^ection 
to  couH  on  former  trial,  deemed  a 
waiter  thereof  for  jjurpoaes  of  mo- 
tion for  new  trioL  See  Phyfe  v. 
Masferson^  338. 

Lien  of  mortgage^  agreement  to  waive, 
effect  ofsame^  and  of  record  thereof. 
See  Bk.  for  Sav^s.  v.  Frank,  404. 

See  Parties,  4. 

WAREHOUSEMEN. 

1.  Warehousemen  must  maintain 
that  degree  of  care  over  the  prop- 
erty intrusted  to  their  care,  that 


men  of  prudence  would  exercise 
under  like  circumstances  in  re- 
gard to ,  their  own  property. 
Madan  v.  Covert,  245. 

2.  Are  not  liable  for  a  return,  or 
for  the  value  of  the  goods,  where 
the  same  have  been  stolen  from 
their  possession,  without  negli- 
gence on  their  [uirt.  Tlieft  of  the 
gootis  may  be  proven  by  the  proof 
of  facts  and  circumstances  that 
reasonably  establish  the  conclu- 
sion that  the  goods  were  stolen. 

3.  Where  the  theft  of  the  goods 
has  been  established  or  proven, 
the  burden  of  proof  rests  upon 
the  owner  of  the  goods,  to  es- 
tablish tliat  the  loss  or  the  theft 
was  owing  to  the  negligence  or 
want  of  care  of  the  warehouse- 

• 

men  in  respect  of  tho  same.     Ih. 

4.  Where  the  testimony  as  to  the 
negligence  of  the  warehousemen 
is  conflicting,  it  is  the  prov- 
ince of  the  jury  and  not  of  the 
judge  to  determine,  whether  or 
not  the  loss  or  theft  was  occa- 
sioned by  negligence  or  want  of 
care  on  the  part  of  the  ware- 
housemen,    lb. 

5.  Warehouseman  has  no  right  to 
demand  of  a  mortgagee  (not  bis 
bailee),  who  finds  the  mortgaged 
goods  in  his  possession,  an  in- 
demnity against  an  adverse  claim 
as  a  condition  of  delivery.  Ban- 
field  V.  Ilaeger,  428. 

0.  Remedy  of  warehouseman  in 
case  of  conflicting  claims  is  to 
commence  a  suit  in  the  nature  of 
an  interpleader.     lb. 

WITNESS. 
See  Evidence,  8. 

WRIT  OF  INQUIRY. 

When  judgment  entered  after  grant- 
ing motion  for  writ  of  inquiry, 
not  final  judgment  f^  purpose  of 
appetd.      See    Cameron   v.    Eq. 
Life  Ass.  Soe.y  628. 

YORKVILLE  SAVINGS  BANK. 
See  Banks  and  BAmuNO,  4-7. 
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